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PREFACE 


7 This volume of Decisions of the Departiient of the incr covers | a z | ie 
“the period from January 1, 1957, to December 31, 1957. It. includes 
the most important. administrative: decisions and legal opinions that 


were rendered by officials of the Department during the period. 


The Honorable Fred A. Seaton served as Secretary of the Interior tae oe 
; june the period covered. by this volume; Messrs. Clarencé A. Davis oo 
and O. Hatfield Chilson served. successively as Under: Secretary; EGE 
Messrs. Fred G. Aandahl, O. Hatfield Chilson, Roger C. Ernst, Royce. 
AL Hardy, Ross L. Leffler, and Felix E. Wormser served as Aeictant’ ee 
: Secretaries of the Interi ior; Mr. D. Otis. Beasley served as Administra-- mee 


tive Assistant Secretary ; : ae Messrs. J. Reuel Armstrong and Elmer + 


“F, Bennett* ‘served successively as Solicitor of the: Departinent. of | Dl os 
the Interior. Mr. Edmund T. Fritz served as Acting Solicitor from geen 


: April 26, 1957, to May 21,1957... 


‘This wlan will be cited within the Department of the Interior z ae oe, 


ast “G41. D: ee 





“oor. ‘BElme er BR. ‘Bennett. was appointed Solicitor On. Ma 21, 1987, an 
_ published 1 under his. direction, : ie nd. this vohimie is 
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8, foe Sk GILBERT Vv. LEVIN: 
” A-27303- ; - fe : Decided Je anwary. 30, 1967 


| Small Tract Act: Renewal of Lease - 


“Where under the Department's regulations. in ‘effect at he fie a Snail: tract 

me . lease is. issued, the lessee is given a preferential right to renewal of his: 

lease upon timely application therefor, if it is determined that a new lease - 

should: be issued, the preferential right must be recognized even though | 

~ the Department's regulations are later amended prior to the expiration of 

the lease to. impose additional cond? Ons | for renewal and. to. eliminate me 
preferential right to. renewal. gee + | SO 


Small Tract Act: Renewal of Lease | ee 
“A preferential right to renewal. of a small tr act ‘lease’ if any new iéake is: ssued 
granted under the terms of the lease is a contractual preference right which 
must be recognized. if any new lease. is s issued after me eg cates of the 
. term of the existing. lease. ree ae : ‘ 


Regulations: ‘Applicability — oS Date We. Ye ae oe ae 

': Where a lease provides that it is ‘issued subject | to regulations issued: pursuant 7 

toa statute, in the absence of any. other provision or indication to: the ‘con- 

trary, the lease will be construed to incorporate only the regulations existing 

' at the time when the lease was issued and not any future amendment of the = a 
| mega ones: : , . | Soe 


"APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


for es 18; 1950, a small tract lease ¥ was iested to Gilbert Vv. edie eee 


for a period of 5 years. under the terms of the act of June 1, 1938, as 


amended’ (43, U.'S. G.; 1952 ed., sec. 682a). ‘Section 3 of the ipase pro- 3 


‘vided that the lessee could purchase the land leased on or after lear 


from the date of the lease, provided he had’ made the. improvements as 


‘required by the terms of the lease. By section 4 of the lease the lessee — 


‘agreed to construct improvements appropriate. for the use for. which 7 Bs ra 


the lease was issucd, which was as a cabin site. = 
On N ovember 12, 1954, the manager of the Los: Ay 

pitotzed a letter dated Noversher 6, 1954, ‘from’ ti: a 
| that approxitaataly. a, ‘year after obtaining his: Tease he had changed | 





41604657 eae s iy | Che teh TH ae 


es. Jand office aoe 
splaining 
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: his st aid had sided to the Diem ot Cima: ‘that ie 


had not. surrendered. his lease. when he moved from California. as he 
. intended to return to that. State; and that due to. lack of funds and - 


time for travel he had not been able to make the necessary improve- 


“ — ments to the land in order to claim it, and: would not be able to do so_ 
before the lease expired on April 17, 1955. ‘The lessee therefore ee 


7 quested a renewal of his lease. under section 2. of the. lease. | 
‘Section 2 of the lease provided... eae : 


‘The Lessee may. apply for: renewal of the. lease, not more than 6 month mere 
less than 60 days: prior to. the expiration thereof, and, if. it is determined that 


aS 2) new lease should be granted, will be accorded a. preference | right. to a new ae 


. lease, for such term. and upon such conditions as may be fixed. 


By a decision dated J anuary 13, 1955, the manager ipejected the i. 
application to renew the lease: The Tessee appealed from. this. deci- = 


a. a ‘sion to the Director of the Bureau of Land Management. — 


gen a decision dated. June 14, 1956, the Director affirmed the. man: 


7 ° . - ager’ 8 decision: ‘From. this decision Mr, Levin has filed a . timely appeal : : 
© = the Secretary. of the Interior. Pesce 


~The Small Tract Act. eS ‘no ake provision ‘for. the renewal : 


é | 7 of leases issued. under the act. Provision. for the granting of renewals. 
_ is contained in the regulations issued by the Secretary pursuant. to 


the authority granted to him under the act.. In his decision the Di- — 


i reetor, Bureau: of Land Management, stated that the pertinent regu-- 


lation relating to the renewal of the appellant’s lease was 438 CFR, 


1955 Supp., OB. 15, which was in effect. at the time the appellant’s: - 


 Jease expired. Paragraph (<). ont this is regulation provides m  pertinee 


ae par as follows: 


“(e). Where the jand ne been. classified for. lenge. Fore ‘sale, renewals will be : . 


aa dporoved: only upon 2. satisfactory showing. that the lessee’ Ss. failure to meet the Pt 
e0, requirements: for sale of the tract is justified under the circumstances and that - 


" nonrenewal of the lease would. work an extreme hardship on the: lessee. | 


It is very doubtful whether any of the: statements. made by the ap- | 


| < _péllaint | in his appeals. to the Director and the Secretary justify his*. 
failure to apply for the sale of the tract. Certainly, the fact that the ~ 


| appellant. voluntarily chose to move from California to the District of - 
- Columbia does not justify granting a renewal of the lease. ae 
- ~ However, t the regulation. cited by the Director is not the oes . 

. ineffect at the time the appellant’s lease’ was issued to him. The regu: 


oe a Jation in effect at. that time (April 1 18, 1950) provided: 


| Renewal of eee: preference. rights. (a) The manager may. ‘pet! upon + all ap- : 
lew leases. ‘He may, issue Such: renewal: Jeases for periods ao 





3 1 There. is no copy. of the decision: ‘in 1 the ease. file. 


J fanuary, 30, 1957 


i : ; exceeding five years, provided the land. then is s classified tor the 1 ‘purpose specified Phe 
in the original lease. . Boxe Sage 
ae G9 Upon the ‘filing of | an ‘application’ for fie} renewal of a Cre not’ more ethan’ ae 
“6 months or less than 60 days prior to its expiration, thei lessee:or.: ‘his’ duly. ape 


proved successor ‘in: ‘interest, will: be’ awarded | a prefererice tight :to anew Jease,_ 


_ upon such. ter ms and for. such. duration : as. may be fixed, if. it ‘is determined. that a an 


ce anew lease should. be. granted. (43 CFR, 1949. ed., 257.11.) . 


be “Section: 2 of, appellant's seas, quoted earlier, was ‘based upon n this oe 
: ‘regulation. : ae 


- Tt willbe shies that this regulation is cliente different ee : | 


F the regulation: relied upori by the Director. . Under the new. regulation’ _ i 


ae (sec. 257.15. (¢)):a: lessee, 4 in order. to: secure a renewal, must. justify. 


: his failure to apply for the sale of the tract. and must show. that non-. ae a 
as renewal would work an extreme hardship on. ‘him. The earlier regu- 2S 
lation (sec. OBE. AL). required. no. such. showing. Tt. simply, provided - 


| _ that: if'a: lessee. filed in time, he would. be. awarded a preference: right . 


| ‘to. a new lease if it was determined that a new lease should be > granted. ee 


Section 1 of the appellant’s lease read as follows: Re eae 


“Pursuant to the Act. of Tune dy 1988 - and. subject: te valid ia oviating = | 


rights, the regulations issued under satd: Act, ‘and the terms: and conditions herein’ 


i set forth, the: ‘United States of. America, the. Lessor, ie as hereby: ‘leases so tae 


“This } provision: of th en clearly Facarponsted the regulations in, oe 
3 ‘effect at the time when the lease was issued, specifically, sec, 2504100 
~ The question then is whether. it incorporated. any future amendment. - : on 
— of the. Tepnlations,: Ong: if it did can. the, Director’ 8. ceasion. ‘be. oe 
a justified. oe. o 
a, gos e only oiler) provision in. 3 the appellant's ioe relating t to regula ae 

| “tions j is section 8, which provided for'cancellation of the lease in the ee 
~ event of a ‘failure ‘by the lessee to observe “any. of the ternis and condi- 202 


_ tions hereof, or of.the regulations. issued under. the Act of. J une: 1, : . 
= 1938 _* #29 This: throws. no light. on. the questions 9 
| “The: Debartinant has long been aware of the problem of i incorpo- 4 


— matte future regulations i in leases or other: agreements. This, i inform. |... 
Nos. 4-1158 and. 4-1196,. currently used for: noncompetitive oil. and 473 7. 
gas leases on public lands and acquired: lands, respectively, it is pro-. ae os 
_- vided-in the openins. paragraph that the lessee offers to lease “pursuant. ny at 
and subject. *. * .* to all reasonable regulations ofthe Secretary. 
of the Interior now or r hereafter j inforce *. *.*2? Similar language _ 


Was included i in the noncompetitive: oil and: gas ‘ease form. prescribed. — 


over 20 years ago (sec. 2 (m) of lease form, Cire. 1386, 55-1. D. 518). 
_ Also, m.the form: prescribed. by the Department: for unit. agreements i. 


: “for unproven a areas, section: 1 1 provides that wall valid | pertinent regula=: sg 


4 a DECISIONS OF THE DEPARTMENT OF THE INTERIOR [64 1. De 


tions. — * hereustore issued ther eunder ae Menendl eee 7 
| ‘Rot or "valid pertinent and reasonable regulations hereafter issued, 
a thereunder. are accepted and made a, part. of this. agreement ee ea 
(30 CFR, 1955 Supp., 226.12). : | | 

_. In the nonmineral field, form 4-7 21 currently used fons grazing et : 
_ provides in section 2 that: the lessee applies .to: lease pursuant and. 
ae subject, “to all regulations. of the. Secretary of the Interior now or 
hereafter. in force when not. inconsistent with any es and sper : 
. provisions herein * * *? 0) a 
More pertinent is the fact that j in 1 1950; when the abpellani’s Tease 


Was issued, the Department. was using a form for the renewal. of |. 
small tract leases in which the lessee agreed “1. .'To comply with all. 


existing and. future regulations issued under the act of June 1,. 
| 1988 * # #97 Boe Joseph L. Kirg, A-26843 (December 18, 1953). | 
- Tn the face’ af the clear practice of the Department to. provide spe- Ee 
cifically i in leases and agreements for the incorporation of future regu- 


a lations where such is the intent, J am unable to read 1 in the language. _ - 


of the appellant’s lease any such purpose. Consequently, I conclude. 
~ that the appellant’s lease did-not incorporate amendments to the: oe cs. 
a “tract regulations made after. thei issuance of the lease... ace 
af Abe this: point it should be observed. that this discussion. eintes i a 
. the incorporation of changes in regulations which i impose an additional 
20 obligation or burden ‘upon a lessee. «Where | changes in regulations: 
. relieve a. lessee of obligations or extend him a benefit and are not 
oe detrimental to the interests of the United States, such a benefit might 3 
_ - well’be extended to a lessee even though his lease didnot incorporate 
. future regulations. However, this | is not the question vets here: 7 

| ~ and need not be considered further:. 7 


The final question here is whether the sppalane is entitled to a 


. renewal of his lease under section 2 of his lease and sec. QT11 of the 


régulations 3 in. effect when. his lease was issued.. As to that, it seems' 
clear that the appellant had. a contractual right to the eencwal of his: - 
lease provided two. conditions were met: (1) that he apply for a 
renewal within the time limits specified, and (2) that it is determined 
-. that a new lease should be issued. The appellant met the first.require- _ 
ment. The second: requirement involves a determination to be made 
by the Department. So far as the record discloses, it has not yet. . 


been. determined whether the land involved should be leased again: an 
under the Small Tract Act. If it is tobe leased, the oat has a. 
7 contractual preference right to a new lease: 


‘This: conclusion i 1s inceca rable: in view of the rulings of the Departs 


| ent on a similar renewal: ‘provision formerly’ included in. grazing’ ~ es 


leases issued: under section 15 of the Taylor Grazing Act, as amended — 
Ri U. 8. Cy 1952 ed., sec. oe The grazing: leases = provided t that-— ty 4 


Jo anuary 30,. 1957 


de ee = Af at. the end, of. said period it shall be determined that a new aeake 


should be granted, the lessee herein will be accorded a preference right, thereto 


af ‘upon such terms and for such duration’ as may be fixed by the lessor. 


The Department. has held in numerous cases that this provision 


. / constituted. a contractual preference. right. whereby the. Department a . 


contracted, to give the lessee. a preference right, over: all others to‘any 
new lease: which might be. given on the land... Kliner RB. Chandler, i 
|, Dan O'Keeffe, 59 I. D. 244 (1946); John Ay Martin. and Grover. Coes 
7 Lessard, 59.1. D. 258 (1946) ; The Swan Co. v: Banzhaf, | 59. I..D. 262. oe 
aoe (1946) ; ye D. Kouba, 60 I. D. 205 (1948). Although a grazing leaso 
anda small tract lease are not the same thing, nevertheless, the renewal me Oe. 
~ -ielauses in both leases | are legally indistinguishable: in both cases'a 
. preference right to renewal of an existing lease is granted, by the. terms 
of the lease, and the right is conditioned only by a determination that a. 


_ new lease is to be issued. I see no basis for distinguishing the two 9 | 
situations, or holding that the contractual. preference right. granted. to°. 
the appellant 3 is any. less binding upon the. Department | than the con- 
- tractual right in the grazing cases cited supra. - ee eae ee 
SE As stated. earlier, however, the record does not chow. aehather' or not ta es 
7 any. determination has been made that a new lease should. be. issued for "ae ee 
_ the land formerly embraced in the. appellant’s lease. If such a deter- 
~~ ‘ynination i is made, the appellant should be allowed a renewal: of. his ae 
-- Tease since: his application for renewal was timely filed. = ee ann Oe 5g, 
. Therefore, pursuant to the authority delegated to this, Solicitor a so 
the Secretary of the. Interior (sec. 23, Order’ No. 2509, as revised; 
— lt F. R. 67 94), the decision of the Director of. the Bureau of Land Sane. 
oe “Management | is reversed. and the. case is remanded 1 for further action eal ae 
a a in accordance % with this decision. ee ear ae” see 


“EpaunpT. tae | 


Acting Solicitor. 2 ogee 


HUME, OIL & REFINING COMPANY 


: | - A-27363 oe | Decided J anwory 30, 1957. 


a “Words and | Phrases—Oi1 and Gas Leases: Helinquishinenta ee ae ee 
pegs. ” Bifective as of the date of its filing. The phrase “effective : ‘as of. aie. ate of: 3S 
Caen its. filing”. in section. 30. (b) of the Mineral Leasing Act;: “providing that. a Ne ae 
< | -relinquishment. of..an oil’ and gas lease “shall: be: ‘effective: as. of the date Be ges 
O28. -of its: filing,” means: that-a relinquishment is effective to terminate the’ lease. a 
from the first’ ‘instant of the day. upon which it is ‘Alled, and is not t effective oe 


| merely from the time itis filed on, that-day.. 


: on and Gas Leases! ‘Rentals—Oil and Gas Leases: ‘Relingitishinents’ 


Where: ‘relinquishments of. acquired lands oil and gas leases. are. filed on. ae ao 


first nd of the fourth. Shea of the. lease, the relinquishments ¢ are effective oes 
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“to terminate: the leases ‘as of ‘the first: instant of the aes upon which ney . ; 


are ‘filed,’ although | the. time of filing: was later in ne oc and, Bese dtaky 7 
“rentals for. the fourth lease Tans do not accrue. are 2 ae eet 


. oad “APPEAL FROM THE BUREAU OF LAND MANAGEMENT aes. 


The Humble Oil & Refining Company has appealed to the Seoretary ee 


a. = ae ge the Interior from a decision of the Acting Director, Bureau of Land 

ee Management, dated April 2, 1956, which affirmed the decisions of the | 

Eastern States Office of the Bureau, dated March 14, 1955 , holding that | 

+. the fourth year’s rentals on some five oil'and gas ees held by the. « 

a company” ‘under’ the Mineral Leasing Act: for Acquired: Lands (380 -° 

ces UL SOC.,°1959 ed., sec: 851. ef seq.) had accrued on 1 daly 4 1, l9b4, and Ze 
6 demanding payment of the rentals. - _ | 


‘The record shows the leases were all. ee eifective: as. of J aly: 1, 


oe “1951, and, therefore, that the fourth. year of the leases commenced oat 2 | 


e ‘July 1, 1954; that on ‘July: 1, 1954, at 9:30a. m., , relinquishments. of. 
oe bach | ‘of the leases ‘were ‘néceived in the mail. center of the Office of | : 
2 the’ Setretary, and in ‘the Bureau of Land Management at; 1: 50. Pp. m. Ley a 
Pe onthe same day. a eas 

~The decisions. of the Director and the Hastémn Stats Office’ bai 
‘that: by section De (a) of the leases, and i in accordance with the statue. at 


8 * Ben Sey ee 


Ss U. gs. CE 1959 ed., sec. 226; 43 CFR 199, 80), the lessee cn to’ a 


2 the annual rental specified i in the lease in advance on the first day of 


| the: month ‘in which éach lease was issued; that the annual rentals for ; 
thé fourth'lease ° year became payable on J uly 1, 1954; that since the . 


— relinquishments: of the leases were not received before’ the accrual of 


i: ee the fourth year’s rentals, the rentals were due the United States wlien 
ae the. leases were. canceled; and that there 1 is no pathonly whereby. such — 
ro accrued rentals, may be: waived. isi 


In its appeal to the Secretary lic appellant: argues. that ie reli’ - 


: reliant were received simultaneously with the accrual of the ad- e 
. _ Vance rentals and not after the rentals accrued; that under the _ ee 


: » = sions of the pertinent departmental regulation, 43 CFR 192.160, gee 
ec aee -relinguishment takes effect-on the date it is filed; that the relinquish 2 


ments operated to terminate the leases on July 1, 1954; and that, there 


on okt as the eases ter minated on J uly if 1954, no o rentals acerued d there- — -_ 


z! ‘The pertinenit | provision of this copulation: is as follows: 


-. A lease-or any legal. subdivision: thereof may: be: surrendered: i ‘the _etord, on 
_ title holder by filing a: written relinquishment,, in. tripli¢ate,. in the.proper.land =. 
iy “office. A relinquishment shall take effect on the date it is filed. subject: to. the con- 


at oe tinued: obligation of the: lessee and his surety to make payment’ of: all accrued. = 


ae rentals. and royalties. and to. place ‘all wells: on. the’ land’ to. be ‘Yeliinguished’ in 


_.. eondition: for .stuispension or bandonment in. accordance with the Fegulations >, naar 


ae and the terms of the: lease, * #9” 


Seca eee? 


Be ee lie» HUMBLE: OIL. & REFINING 0: a atthe ae a3 


| Tanuary 30, 1957 


| acre on J July 1, 1984, for the ensuing year. “The appellant agreed t that ; . 7 e 
had the leases bean 3 in effect on July 1, 1954, the fourth year’s rentals EP Te 
| thereunder - would: have accrued and the lessee. would have been: obli- oe 


| gated to pay them. 


—. Section 30 (b). of the Mineral raadad “Act of f February 2 95, 1980, eres 

as added. by the act of August 8, 1946 (30 U.S. C., 1952 ed., sec. 187), re, =. 
which is incorporated by reference j in section 3 of the: Ninatal Leasing aa 
- Act for Acquired Lands. (80 VU, Ss. C., 1952 ed.,-sec. 352), provides that. Sates 
a. lessee. may at any time file in an’ ‘appropriate. land office a written. 9 


relinquishment. of all his: rights, and that such relinquishnient. “shall 


- be effective as of the date of its filing. * The question of the effect ) 
_ the filing of the. appellant’s relinquishments then must turn upon what. 
a interpretation is given. section: 30 (b). of. the Mineral. Leasing. Act. of eae 
- 1920. If the words quoted mean that-a, relinquishment 1s effective oa 
— only. from the time. of the day: of its filing and thereafter,.it must. be cy 

held that the rentals. had. already. accrued. prior to the: time: the: ap- cee 
-pellant’s relinquishments were filed ‘and that, although the relinquish: . ae 
ments served to terminate: the leases, they: did not operate to:cut off - 

- the accrual of the rentals.’ Under. sich: an interpretation. the. filing i 
| ofa a relinquishment would have. no. retroactive effect whatsoever. Ons oe 


_ the other hand, if section 30.(b) is ‘interpreted to mean that the filing 


“OF. 4 relinquishment i is effective retroactively. for all of the day. of its oe : 
~~ filing, then the advance rentals could: not. be. said to have accrued on. Lee 
‘July 1, 1954, as the leases ceased t to exist as s of the first moment: tot ‘that eS 


= date. 


or a alae question, ‘the.  Comptrollat ( Genatal of the United: States 1 ge 
was requested on. September 24,1956, by the Administrative: eeu PR ese 


fy magia: to give his opinion on the question— 


~ Should the words “shall be effective. as of the ‘date of its filing” oe pe 

oe "construed. to mean ‘that a relinquishment is “effective: retroactively. TOR ge eee, 
the entire period of the date upon which it is filed sods to’prevent. © 
the accrual of rentals whieh would otherwise become due and ‘payable’ eS 


a onthatdate? 4, 


a Th the letter: to: the Coniperolien: Cot Ghee view- awas os epics” : . - 
that the broader. rather than:the narrower interpretation should bees 
given the words “shall be effective: as of: the date. of filing.” "Ty view oo 


- of the familiar principle that the law.does not: consider parts. ofaday, 


- except in certain special circumstances, the opinion’ was expressed that. oe 
= the rentals. did not accrue, and: that had Congress: intended. that. oe 
7 relinquishment. should ‘take ‘effect. only: from the time itis filed:the 


_ probable wording of the statute would have been “shall be. effective 
as of the time of its filing. > The absence of such. wording raises the > 


Be cee that the © Congress did not intend to ) pines: a X restrictive ee os 
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ebb. on tes filing of eimnquienmentec. oe using the ee “date” | 
instead of “time” Congress seems to have intended a larger period of 
. time as of which the relinquishment would be effective, that is, the 
. whole of the 24-hour period. during which the relinquishment is filed. 
-. On January 9, 1957, a letter dated January 2,.1957 (B-129315) , Was 


eg - esiv from the Acting Comptroller General ; in which he. stated : 


The. sole problem presented concerns the effect of a ‘relinquishment filed on 
rent day;: the day rent is due and. payable in. advance. As noted above, under 
the terms. of the applicable. statute [reference to 380 U. S. ., sec ‘187 (b)] a 
relinquishment. becomes effective. as of the date of its filing. The word “date’’ 
‘In its ordinary: Meaning impor ts the’ day, month; and year, and this is also the 
legal significance of the word... 25 C. J.8. Date. The word “date” generally will 
be. construed as. including the entire. day. or date except where acts are required 
. to be: ‘done in B} certain order. 11 W. &- Pp. ‘Perm. 93. For. the purposes of this 
ease then, it would not be legally: objectionable to construe the word “date” as 
is being equivalent: to a particular day. Ordinarily, Nee Computing time a day is 
not fractionized. As stated in 86 C.J. S. Time, § 16: : a 


HAS. a ‘general rule, in the computation of tine, a 3 day is to be considered 
as: an indivisible unit ‘or: period of: time, ieee has its. beginning coinci-° ee 
dent with the: first moment: of theOay Fs Se Oss ris ae 


) os — : Hence, the relinquishments filed on “July 12 1954, may be. considered as: having * 
«>... taken effect “coincident with the first moment of the day.” ~ ? 


By: application. of | this same concept to the rental, it. is ‘opyioaee flint: fhe te 


a Fourth year’ s rental became due and payable. at the first moment of the day. ; | 
eer __ but since the relinquishments- became: effective at.that same moment it cannot | 
“be said that the fourth year’s: ‘rental: had: already accrued. To so hold ‘would 


"" pander inoperative the statutory command that a relinquishment. becomes effective — | 


“as of the date” of filing and, of course, such a conclusion would be inequitable e . 


since the. Goyernment would obtain the rent and the use of the property, too. 


. Thereupon; the Acting Comptroller General concluded that it is not | . 


a oC | iar: to demand payment of: rent t from the appellant for the pened 
. beginning July 1,1954. eae Se : 


On the. basis of the eonelusion reveled by. the Acting ee ; 


a General; wwhich.is in full agreement, with. the opinion expressed by the | 


: Administrative. Assistant Secretary, it is concluded that the relinquish- 
ments’ filed by the appellant on July. dT; 1954, had. the effect of termi- 


nating the leases, eo énstanti, as of the first moment of that day ; that, 


‘ therefore, no. advance rentals. accrued.on J uly 1, 1954, and a appellant 
Asnot obligated to: pay the advanced rentals demanded: 

| -. Therefore,. pursuant to the authority. delegated. to the Shlicttor by. : 
the’ Secretary: -of-the: Interior (Sec. 23, Order No. 2509,:as tevised ; 17 


ae, : ¥F. RK 6794), the decision: of ‘the. ‘Acting Director, ‘Bera ‘of ‘and 


rue proper action in accordance with this decision. 


a Management, is reversed. and. the case is: remanded to a Bureau for 


_ Rowcon 7 T. Fr RITZ, 
aon Solicitor. 


gy STS © MARGARET AL ANDREWS ETAL © QS 
“22 2 February 4, 1957 | i 


‘MARGARET A, ANDREWS. 
‘CHARLES B. GONSALES- 


A-27328 : | ca oa eae Decided February 4, 1957 


Oil and Gas Peace: Applications Oil and Gas Leases: Lands: Subject te to 

Iti is err or. to hold that land in an oil and. gas lease became available for: filing a 

at. the expiration of the primary term of the lease when ; in 1 fact the lease —_ 
was extended for another D years: : ; 


7 Oil and Gas Leases: Applications Oil and Gas Leases? Relinguishments 


An application for an oil and gas lease filed after a- relinguishment of. an 
existing: léasé has been filed but before. notation of the relinquishment is ; 
: made in the’ tract book is. pr ematurely filed and is properly rejected. cus 


| Oil and Gas Leases: ‘Extensions 


vA B-year extension: of a ‘noncompetitive oil ana gas lease is not invalid lies it 
ores ma was based: upon an application for extension » filed prior to 90: days: before 
the expiration of the primary term of the lease. bts 


- oil and Gas Leases: ‘Lands Subject. to—Oil and. Gas Leases: Applications: 


Where an oil and gas: Jease is in its extended term, no application can be filed. 
for the. leased Jand. regardless. of whether the extension of the lease was. valid. i 
or: invalid... oe ea Lo 


= Oil and Gas. Leases: “Applications a 


Where an. oil: and gas application was stamped as filed 2 minutes prior to the. 
a notation of cancellation of.a prior lease covering the land and it is contended. — = 
ot. that the application was. not prematurely filed because the stamping device 
_-was more than 2 minutes slower than the clock used in noting the cancellation, ee 


the official. times. .noted on the. application and. in the tract book ‘must. be 


accepted as conclusive in 1 the absence of positive evidence showing the times a 


wae “es to. be wrong. 


Rules of, Practice: Hearings: 


ie the time stamp on an application shows that it. was s prematiirely filed ae 
: anid the applicant contends that the stamp is erroneous and that the.appli-- 
7 Sone was timely filed, a hearing will not be held on .the issue where there 9... - 
~; is no: reasonable. likelihood that a. hearing would. develop facts. decisive of. ao 
- the issue and no showing is made by the applicant that he will be: able a to ty oy ee 


| é. ad pect evidence controver ting: the pee of record. 
APPEAL FROM THE BUREAU OF ‘LAND MANAGEMENT 


"00 Seay 1, 1947, a Bees oil and. vas lease, ‘Las Cruces 0607: 12,9 was 3. 


issued. to’ Ea ‘Shockley, which covered approximately _ 960 acres in : LE . : 
 TBSIAS., R. 31 E., N. M. P.M. “At a later date some 640 acres of the ee 


Oey land in the ériginal: lease. ‘were assigned. by. Shockley anda, new. Tease, e ao 


a Las Cruces: 070336, awas created. of the. assigned: land. On J anuary: . 
ate 128). 1952, t Shockley. filed « an h Spplisstion| for. a y SeyOar extension L of 88, . 
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a Hits 060719, and by. econ Fae May 192, 1959, the cere was : ; 


: extended for 5 years. On May 10, 1954, Shockley filed a relinquish- | 
ment covering all of the lands. ‘embraced: in his lease. The record 

_ shows that an entry was. made in the tract book of the Santa Fe land — 
office that the lease was “canceled by relinquishnient 6-22-54 ab 
, 8: 80 p. m2 = 
By a decision dated ‘Ootober. 25, 1954, the acting manager Oe ihe: < 


a eats Fe land office rejected an: oil: and gas lease offer, New Mexico 


: 015205, filed by Charles B. Gonsales for the. reason that the land ap- 
plied for was included in the Shockley lease at the time the offer was — 


os - filed. The record. shows that the Gonsales offer was stamped as re- 


ceived at 2:28 p.m. on June 22, 1954, two minutes pcr to > the nota- Ss 


: ‘tion of cancellation of the Shockley: lease. : 


The record also: shows that an oil‘and: gas: ienae: oaer fon - the “Taaids = 


oe embraced i in the Shockley Jease was filed by Margaret A. Andrews at 


Ds 34-p.m. on June 22,1954, fourr minutes after the notation tesbecting aa 


oe | the Shockley lease was made: a 


 Gonsales appealed. to. the Director of the ae of Land ‘Manage- : 
“ment from the. acting manager’s decision. rej jecting his application. ad a 
. Inhis appeal to the Director, Gonsales contended:that the clock used. 


pie ita, in noting the time of the notation of the relinquishment-of the Shock-  ~ 
soa’ Jey lease i in the tract book was not synchronized with the electric stamp- - 
eng: device used to: indicate the filing of his application, and that as _ 

= a eee result of this disparity of time his application was. erroneously. shown a. 


- - to have'been filed at 2: 28 p. m., although his offer to Tease. was filed = 
. subsequent to the notation on the tract book. ee ao 
In his decision dated Ja anuary 10, 1956, the Director, ee of - 


: Tend Management, held that the record ‘showed that the ‘rejected 
- Gonsales oil .and gas lease offer was filed subsequent. to the date on — 
a ‘which the. primary term of the Shockley. lease would have ‘expired, a 
oe the lease had not been canceled upon, relinguishment, but before the. 


. eancellation-had been noted on the tract: book; that the Department’s _ | 


— : ? regulation, 43 CFR 192.48, which ‘provides that alors. a noncompetitive | 


. ae oil and gas lease is. eancoled: or telinquished: the lands will immedi-— a 
ately be open to: further’ oil and gas leasing upon ‘notation in the tract. ee 


ee books of. the relinquishment: or cancellation, merely establishes the ad-. << 
Oe | tmijnistrative ic hepcedurs to be followed ; m- the event of the cancellation = 


“TAG the same time that. the ‘Cohen: applledtion was ‘filed, ‘an. - of and gas ‘lease applied: 


7 tion, New Mexico. 015206, - was filed: by. Charles C. Loveless, Jr. for the. same. lands. : AS” ce 


: . 7 the. two applications . were stamped as filed simultaneously at: 2: 28. Dp. ma; a drawing was eee : 
“held to. determine the priority. between the two applications.. By’ a ‘decision dated J uly. 20, 7 oe 
a 1954, “the. ‘manager announced . that: the” ‘Gonsales reppilca on had. been ‘given priority tion, Ba 


© & number one asa result of the drawing. . : aed 
_ Similarly, an oil’ and gas: application, ‘Rew. Mexico. 015207, “was 5 filed Ruhie Groene: Be 
ee Bell at thé.same time as the Andrews application,.and asa result of a public drawing. = 
ane ee Margaret Ae See omicaton Was’ ‘deemed. to. > have: ee . a 


Sar oe MARGARET A. ANDREWS. ET AL. =i. ohh. : 
err eee February 4; 1957 a + re 
or Sinaia of a Tease; and that this administrative regulation — 


- regarding the posting of cancellations and relinquishments on the . _ 


tract books cannot be held to extend the segregative effect of: an oll | Bs 


-. and gas lease where the lease expires at the end of its primary term. 
. os Thereupon, the Director reversed the manager ’s decision and held the a 

_ Andrews lease offer for rejection. BO yo _ 
_.. From this: decision Mrs. Andrews. has appealed | to the Secretary ne 
- "of the Interior. Se nam ote 


The Director’ Ss decision pelos ae. ‘fact that oil, ie gas “Tease ; 


a Las Cruces 060712'was extended for a period of 5 years, or until May 1, 


| - 1957, and therefore. did not. expire and could not have’ expired: on ied 
- _ April 30, 1952, the end of the primary term of the lease. “Under these 
” circumstances, the Department’s regulation, 43 CFR 192. 43, was perti- 


~ nent and, therefore, if the Gonsales application. was ‘filed prior to. the © 
‘noting af. the relinquishment in. the tract. book; it’ was~premature 
because the lands were not open to Turther filing and the application 


a - was properly rejected. Ralph J. Fuchs, A-Q7295. (March 27, 1956). 


Gonsales: attempts. to defend the Director? S. ruling. by. contending’ 


~ that the extension of the Shockley: lease was: ‘invalid. since» Shockley , 


filed his application for extension on Ja anuary 28, 1952, prior to 90. | 


oe days before the end of the. lease term. : ‘He ‘asserts that section 17 of 


the Mineral Leasing ‘Act, as amended ’ (80 U.S. C.,.1952 ed., sec. 226), 
makes it mandatory that an. application for a B-year éxtension be filed 

only. within the. period of 90 days before the expiration « of the primary 
_ term of the lease.: ‘Several years ago the Department construed the 


identical provision. in. the act: of July 29, 1942 (56 Stat. 728), which — 


gave holders-of noncompetitive leases a preference right toa new lease, - 
~ not to bar the issuance of a lease upon the basis of an application which 


was filed prematurely but. which was not re] jected and. remained on file 


during the 90-day period. ‘Solicitor’ S opinion M-36045° (J uly 26, 


1950), Gonsales contends ‘that. that ruling is. ‘inapplicable to. the: A 
Z Shockley lease: because it dealt with a different statute. However, in cet 


principle the situation. appears indistinguishable. 


—. dt is unnecessary, to labor this point since oe established a - Rs 
o ciple. Is. applicable. . This principle. is that whether an outstanding 


lease is-void or voidable, it bars any filing for the leased land until the . 


| ~ cancellation: of. the. leasé 3 is. noted. ou. the tract: book. ae oye A; Cabot a 
 ét abs, 63 I. D. 122 (1956) ; ‘R. B: Whitaker et al.; 63 oe D.124 (1956). eS 


. ~The rule has been applied to the. erroneous extausiog of an-oiland gas Eos 


“Tease. Ge jalmer A. J acobson et a, 61 I. D. 116 (1988).: “Consequently . 


at “2 Although the ‘Dizector’ s. -aétaiea ‘dia not specifically state ‘that; an: ‘oil and gas. lease | . a . 7 
~ Should -be- issued ‘to -Gonsales,. ‘the: rejection. of the. Andrews. application. was Ampliemiy- . aed aie 


- :fneing that such action would be taken absent. an appeal by Mrs. Andrews. 
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the eo enden: of fhe: Shockley lease barred any ‘filihg for. the leased 
; land until notation of the cancellation. or termination of the lease. | 
| It therefore becomes necessary. to. determine whether or. not the — 
- Gonsales application was in fact the first. qualified application filed for 
the land involved. -Gonsales contends that because the clock. ine 

the record room and the time stamping device in the file room were not 
synchronized, his application was really. filed after the relinquish- -_ 
ment of the Shockley lease had been noted. .To support his contention 
Gonsales has submitted evidence in the form of affidavits of persons 
who were present. in the land office on June 22, 1954, the date the 
relinquishment of the Shockley lease was noted on. the tract books. 
The affidavit of Hoover Wright, who filed the application in behalf 
of Charles €. Loveless, Jr., states in ‘part t that he. was in | the room - 
‘4 where the tract books are kept and that— Sie re 


ee * By, - Sometine between: 2:95 p. m. 0’ clock aa 2: 28; p.m. 0 ‘alock. apptoxi~ 
TIaate thine, I observed. Della Lujan, an employee in. the record room remove the: 


. traet. pook which contained the land. description embraced in: non-competitive 


oil and gas lease LOG 060712 from the Shelves. I knew from’ previous infor mation 
os that lease LG. 060712 had ‘been relinquished and I was ‘waiting | in the record 


ze room until the notation of this cancellation and relinquishment was noted in the _ 


; tract book ‘in order’ that I could file an offer. to lease. for this land.’ ‘I observed | 


; 7 the said. Della Lujan making an entry in the tract book... I later examined. this 
entry and. found it to be the notation. which cancelled by. relinquishment. the lease 7 a 
‘designated. as LC 060712. After I observed: the said. Della: Lujan making this . 


entry; I immediately proceeded to the filing room, in order to file an application 


for a. rma adil oil and’ gas lease on behalf. of Charles o. LOvGIESE,. ws => 


raat [Italics supplied. ie _ | 
The : aifidavit of Henry Cuniiigharn, oye filed the oil ‘itd gas “iso | 
offer for Gonsales, states that sometime between 2:25 p.m. and 2:28 
“p.m. he also saw Della Lj an remove e the tract book. from the shelves, | 
| ee es a a ae 7 
| ‘When I Eee Della Lajan remove ‘thie tr act book from the : shielvés; I ime : 
MM odiately proceeded to the filing roonv ‘of. the Land. Office to file the offer to lease 
the lands ‘formerly ' embr aced: in Le 060712, on. behalf of Charles: B. Gonsales. ; 
oF ‘{Italies supplied. als a a ee 7 
It will be observed that Gi cies 1 “immediately pironeoila” to the | 
filing room as.soon as he saw Della Lujan remove the tract book from 
the shelf. He-does not say that he saw any notation being made. 
Wright apparently waited until he saw “an entry” being made and then © 
che too “immediately” went to the filing room where he filed ‘simul 
taneously with. Cunningham. . However, Wright did not examine the | 
entry that he said he saw. being made. Therefore, if the entry. Wright 


saw Della Luji an. making | was. not the notation. of the relinquishment : 


| | but. some other notation, or if the notation: was not actually made.at 
7 that time but’ ronly: ee to be, — the Precise: time at which ae 


a er = “MARGARET AL ANDREWS ‘Er Bn” 2 ee 
OS Get ; | February Ay 1957 a. 4 We - | 
; the relinguishmnent’ was noted becomes important in order to dhs | 

which, occurred first, the notation of the. eee, or the ‘fling +> 
of Gonsales’ application. oe 3 3 | 

As the record was not. complete ®: on eae point, this colffca: > reaustod | 


- the land office manager to supply: whatever information was obtain. 


able as to what. transpired: at the time before and after: the relinquish~ = 


ment was noted. ‘In response to this request affidavits were received of 
‘Delfina Lujan (Della Lujan) and Maria Lourdes: Armijo, both em- 


ployees of the Santa Fe land office on June 22, 1954. Copies of these 
affidavits were sent to all of the parties, and. an opportunity. to file any tet 


counteraflidavits was allowed. : 


- The affidavit: of Delfina Lujan states, in ere part, te at : ms 


about 2:28 p- m. on June 22, 1954, she removed. Tract Book No. 21 
from the shelf as she and Maris Armijo, her Super e were ae : 
ing to note the cancellation of the Shockley lease. | Ie 8 
«Ms ee “Mr. Henry. Cunningham and Mr. Hoover Ww right were watching us 


= Beye as were Mrs. ‘Eugenia Bate and. Mr. George Cochran. These four: per- 
sons were among the: land checkers: who were in the Land Office ‘daily. 


‘When Mr. Cunningham saw me remove tract book 21 from the shelf, ‘he left 


the record room. and, as I: learned. later, went to the accounts section down the 
~ hall, where» applications . were. filed. “in. the land office. Mr.. Wright. followed. 
Mr. Cunningham. immediately. Neither Mr.. ‘Cannineham: nor Mr. “wr ight waited 
to sée what notation I made in. Tract Book 21. _ 
~Miss Armijo- and I-waited. about: 2 minutes: before making: the notations neces 


essary to cancel, oil and gas lease LC: 060712, turning to several’other pages 


first. SO that’ those. watching would have a. more. difficult: time ascertaining what | 
actual. notations we had made. At 2:30 P.M, according to the office’ clock, Pos 
I noted. the Tract. Book that oil. and. gas lease. LC 060712 was cancelled by re: 


‘Linguishment. “Miss | Armatjo: made the same notation at the | same time in 1 the — 


Serial Register. . e 
Miss Luj an also states in nher vatiaaue that: 


ma don't recall making any. ‘other notation in Tract Book 21. cncryeen 2: 25 5 and ‘ : 
2:30 P, M. on June 22, 1954. T did make false motions toward eeveral pages. 
= to confuse the land agents watching us. | 


In substance, the affidavit of Miss Maria hail, Shes was admin.’ 


istrative assistant-of the land office, repeats. the statements made by 


a Miss Laj an. She states that while waiting for the office clock to read. _ 
2:30 p.m., she and Miss Lujan looked through the tract book making 


various comments: to. each other about other unrelated notations ap- 


: pearing on. the tract book i in order to confuse any of the record checkers 


started: te to note the Gancelletion of LC 0607 12 at the time Mr Cunning: . a oo 


: ham or Mr. Wright left the room. 


The four affidavits are completely c consistent with the Gondlision oe 


_. that the notation was not eo until after the. Gousales ap plication bs 
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| was. ‘Aled ‘The affidavits’ s are unanimous har Caiietan lett the é sé 


record room as. soon as. the. tract. book. was taken down. and that. he | 
did not wait to see if a, notation was. actually made.. Wright does. not s 


Zz elaim to have seen the actual notation being made because he did. 


not check it before leaving the record room. He: ‘may. have seen only | 


_ the false motions made by Miss. Lujan. The evidence seems conclu- 
sive then that the notation was not. made until after both Cunningham | 
and Wright had left the record room. Co ere oo 

~The question then comes down to wheiber, tier they. left ae oe : 

: the: notation was made before they walked to the. filing room and filed os 

_ their applications. As to this, Miss Lujan’s affidavit is that she waited _ 
. about two minutes after the men left: before making: the notation. . 


. Miss Armijo: indicates that there was.a time lapse but not how much. — 


ss These statements | are consistent. with. the official time stamp on the | ; 


| ig Gonsales application. which. shows that the. application was. filed two 
minutes before the notation was made. There is nothing in the Cun- | 
ningham and Wright affidavits which necessarily | contradicts the time 


7 stamp. On the contrary, in their statements that they “immediately “ 
- proceeded” to the filing room in order to file applications, both men 


_ Indicate that. very little time elapsed: between their leaving. the record - 


room and: their filing of the applications. There is nothing in their - 


- affidavits to suggest that over two minutes were required | to do this. dee 
_ The only evidence which would. seemingly. controvert. ‘the fact of a 
premature filing established by the time stamp is an-affidavit which 


has. been submitted in the present proceeding on behalf of Gonsales. 


This is an affidavit. dated December 14, 1956, by Joe B. Schutz who - : 


. states as follows: He was in the record. room in the afternoon of | 


 Fune 22, 1954. “Some time after 2:30 p. m., he heard. that Wright - - 


had fied a premature application at, 2:28 p. ml - Schutz checked. : : 


_ the serial - register and saw that the notation of cancellation of Jad : | 
| Shockley lease had. been made at2: 80 p. m. OS - _ 


After I ‘saw ‘this entry in the Serial Register L decided. to check. the time oe a 
myself and walked down the hallway. to the filing room which. was some distance. : 


-. from the record room. I checked and noted the. time on the clock in the filing _ 


-. Foom. I. waited at. the filing room. until: the clock there showed. precisely. five © i 


- Seconds before the minute and then I ran ‘back to the. record room and: checked hee 8 


‘the time I. had noted. against the time on the clock. in the record room. ‘The : ; 


| time shown .on the: filing room clock. was more than two minutes: slower than -s 


the time shown on the clock in the record room. 7 
~~ In order not to make any. mistake, I again went back to tie » filing room. and - 


~ repeated this pr ocedure allowing for the distance between the two rooms. . There 
_ was no. mistake. There was a diserepaney, of - more | than two minutes in the: 
clocks. | : Bo, : ; ee . 
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My ‘statement ‘that. the tittle shown by ‘the ‘clock in : the record room was not a 


Jess than two minutes faster than the time shown by the clock in the filingroom 


- is not more exact because. LT was- then interested” only. in. determining whether ‘ 


a8 there actually was.a difference. of two minutes in the time between the two. clocks. 


- This: difference was, actually. more than. the two minutes I have: ‘Stated. but i. ; 


nes cannot say. now exactly: how: much more. 


The: purport. of the Schutz nifdavit is ae a he a. filing’ ae ee | 


; : 7 clock register ed 2:28 p.m., the record room clock showed a time past: age 
aoe 9:30 p.m. - Necessarily, then, when..the Gonsales application was 
oon filed, at.2:: 28. p. m, in the filing room,. it was ee 2: 30.1 in as record Ae me 


7 _. room. and the notation: had. already. been made.: 


One difficulty. with: the Schutz affidavit i 1s: that ap EN os oe - fe s 


fa | made by him some: time after 2:30 p: m., how much. later he. does not. | 
gay... He states thatafter Wright: rabirned: to. the record room. he — 


:. (Schutz) spoke to Wright : and was. told Wr ight. had filed an applica- — L 
tion. Within. “a, few minutes”. later, he heard some one else. say. that 
_ Wright had: filed prematurely. . He. then asked Wright at what. time 2 ae 


¥ his, application ‘was. stamped in and. was told 2:28. p. m. Schutz. . ‘ 
- then went.to the serial register : and: checked it. After. that. he. decided — oa 
~~ to check the clocks. Following his check, he informed Wright of the. | 


a results and was later informed. that Wright had. complained totheland 
> office” employees. Tn. Wright’s affidavit he. said that after. filing he 
ae returned to the record room and. stayed there approximately : 30: minutes: 

Se SE: an. hour.. ‘During this: time it, was brought 1 to his attention. (by. whom: 


; : he did not say) that the clocks were not. synchronized, and he: advised aot. 
Bie the: employees « of the land office to that effect. a : 


Tt thus appears: that as much: as an hour could have aap haloes, a 
ee Hie. filings and .Schutz’s test... But whether it was an hour or less, 


| : _ Schutz’s test could not conclusively. establish. that the. clocks were not. | 7 2 
ae * synchronized. at, the. time. when. the Gonsales: application. was filed. — 


- Schutz states that on many. other. occasions he has.observed a diserep- | 


Yairi ancy between, the two clocks.» ‘Sometimes one clock. was faster; on. other: 
occasions: it was. slower... ‘This would indicate that. there: was no con- 
 ‘gistent, discrepancy one way. so that it: could be. presumed: that. because, : 
- the. filing room, clock. was s slow when. Schutz checked. it, the. e clock was, 
P58 also slow at 2: Wp. TM. i — 


‘One other point is ane ee “‘Sehuta eee a he Coe in: ae : 


7 : Gling room.” In Wright’s affidavit he. stated. that on. June 93, 1954,. ce 
_. the day following the events in question, he had a document stamped i Mm (2 
a: by the “electric. stamping device” and that the device was approxi-- 


ae mately: two hours slow. when. compared with the time “as recorded by. 


~ _ the clock in the filing room.” This shows that the stamping device os 
was separate and distinct from the clock. Schutz apparently checked 
7 7 the.t time on. the clock, rather than the time recorded by the estos ae 
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| pinching: ‘Tt So any ee in pie bistics jwould not: : cadliads a 4 

| difference i in the times recorded ay the stamping machine and the cet 7 
- inthe record room. 
I can-only conclude that 1 no shone has. Bean er by. Gsussles: 
which would: effectively controvert. the facts shown of record, that’. 
according to the time stamp on his application his filing was premature. . 
In the absence of such a showing this Department must be bound by. 
| the official record. | 
- Gonsales has asked that a gains be. held in: the matter or iinet - 
depositions be taken. He asserts that. only in this manner can the 
facts be established to the satisfaction of all. parties concerned. It 
‘is probably true that the. parties would be more satisfied with deter-. — 


minations of facts made after a hearing. However, hearings 1 in cases. 


of this type are not held as a matter of course but would represent an 


. extraordinary proceeding. As such, they should be held only ifthere 


is a reasonable likelihood that they, would: develop facts which would - 
~ be decisive of the question at issue.. As indicated above, the evidence — 


‘submitted on behalf of Gonzales in the forur of the affidavits of Cun- : 7 
> ningham, Wright, and Schutz, if fully accepted; would not necessarily < 


overcome the fact of premature filing. as shown. by the official time  - 


stamp.» There is no showing that any additional affirmative evidence - 


can be’ produced by Gonsales. His hopes then must rest, in the event 


ofa hearing, in establishing that the affidavits of Misses Lujan and | 
- Armijo are false. He has not. shown to. date that he has 3 ANY. reason. to : 
believe that the affidavits are false. | : i hae 
- In the cireumstances disclosed by the foeand ands every seperti) 


has been extended: to Gonsales to submit any evidence that he has | 


I do not believe that the time and expense megane’ for a. ee or the ; e 
taking of depositions would be warranted. 5S . 
~Talso believe that, since no convincing showing Ag ean ina to 


. tee overcome the effect of the time stamp on the Gonsales. application. and | 


to show that the application i in fact was filed after the notation of the 
cancellation of the Shockley lease, the Gonsales app leuion: was ‘prop- 
erly rejected by the acting manager as prematurely filed... .- 

~ Accordingly, pursuant to the authority delegated. to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the Director’s decision is reversed and the ane manager’ s° 
decision of tes 25, 1954, 3 18 affirmed. | | 


: pacts T. Feira, 
Deputy Solicitor. 
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> x Notice 


In proceedings: to ‘probate ‘the restricted estate ate a- deedace Indian of. the | 
- Five Civilized ' “Tribes in. Oklahoma, substantial compliance must. be had 


with the notice provisions. ‘of Section. oO: (b). co the act of August. 4, 1947 | tk 


oe Stat. ‘734).. 


| 7 o Fat: Lands: Descent and Distribution: Wills” 


~The Oklahoma law. of wills applies in the case of: restricted éstates of ¢ deceased | . a4 7 


= Indians of. the Five Civilized Tribes in all particulars save as modified: by Z ar 
the proviso contained : in 1 section 23 of the act of cout il 26, 1906 Ga Stat. eu ] ao 4 
as; amended. a ; : | ) ee 


- Andian Lands: Descent and Distribution: Wills ® se See os ee a 
ae The. will,of a deceased Indian of the Fi ive Civilized Tr ibes ‘which was ‘acknowl: i 
edged and approved as. required by section 23 of the act of April. 26, 1906 _ 
© (34 Stat. 137), as, amended, can ‘effectively ‘devise restricted. lands without : 7 
‘regard: to any: limiting provisions: of the: Oklahouia- law, but such will cannot. ee 


effectively - disinherit: ae SuEviving spouse: with, Tespect to other” types. and 
| Classes. of: property. . Sep OG, Ce anata 7 
: indian, Lands: Descent. anid Distribution: Generally 


The State: courts of: Oklahoma are without: ‘authority, to: administee on: thé 
foaee, restricted. estates: of deceased Indians of the: Five Civilized Tribes, and ‘such 

courts .are. likewise. without: authority to. consider and allow claims against 
_ the distributive shares. of Indian heirs which are restricted. by the act of 
- _ Sugust 4 4, A947, (6h. Stat. Bl). ie ae 7 y, 


| M_36426 Sys. s ma . a ae Este 13, wis a2 
To THE. » SpaRRTARy OF THE 2 LW TERIOR. or eg foie oe 
At your request. this office has obtained aig the Beso Solicitor, 


_ ‘Tulsa, Oklahoma, the entire record of the Bureau’s Area’ Office im 
-the' matter. of this estate. “This action. was prompted because / Mr; 


: s Clem. H.. Stephenson, Seminole, Oklahoma, has ‘been insisting that 
_. -the estate of: this. deceased full-blood. Indian be distributed under-the 
_-provisions of an.order of the county court of Okfuskee County, Okla: _ 


| on ‘homa; dated April lt 1956, ‘which was filed with the clerk: ofthe. - 


a court on June:21, 1956: "This order: purports tio distribute the estate = 


-and allow certain claims against individual distributees. In view of 
the submission of the: record to this office and the questions presented, a 
the Regional | Solicitor has advised, the . Area. pars to. ee : 
distribution. eo: | | 


_—_ 


*Not released for publicaijon: in time for inclusion chronologically. Jaa i. if 7 
fe oa | <. 3 64 D., No. 2 
: eee , he 


ue | oe the: ae 


a ‘18 ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR (04 I. Di 


This estate has been. the subject of protracted 1 Mtigation since ¢ the - . | 


“ and i complexity. of the questions involved, aa am setting for th below 2 


oo gy summary of the poner facts as oe appear 4 from : an examination - 


| Snarpsennr 0 oF e Faors 


“Martha J econ Chisholm ‘died testate on. a — 9, 1949, ang an 
estate valued. at $195,553.98. ‘She was survived by her husband, Buster _ 


Chisholm, a full-blood Cherokee Indian, enrollee’ No. 16300; an _ 


adopted son, Eugene Davis, Jr.; a brother, Robert: Jackson; and four 


~~ nephews, Eugene Jackson, Winitted Saher J ackson, ‘Andrew J ackson,.. 
‘Jr., and Kenneth Dale J ackson, the children of a predeceased brother, °: 


a Andrew: Jackson. <All of the decedent’s collateral Pes named he 


a above, are full- blood Creek Indians. | 


The decedent’s last will and testament, dated. J Ju une ao 1949, devised. _ 


. : - an bequeathed to the surviving haeband: Buster Chisholm, 10 acres | | 
of restricted purchased land valued at: $6,500; certain household. goods a 
-. and other personal property appraised. at $4., 304; and $10,000 in cash: 


a ean The. will bequeathed. one dollar to the adopted: son, leaving all of the 
"ate balance of the estate to the brother and. nephews: qamed above, my = 


- - equal shares. During the lifetime of the testatrix the will had been ee 
ae acknowledged: before and approved. by. the County Judge of Okfuskee 


oa County in accordance with the } provisions of section 23 of the act*of 


ang April 26, 1906 (34 Stat. oe as amended by the act. of May 2, seed 


| (35. Stat. 315). nue 
~~ On J uly 11, 1949, the surviving. haeband filed case No! 3000 3 in. the! a 
~ Okfuskee County Court to probate a purported will which had been 


_ executed in 1947. Notice of the pendency of that action was not served 


| on the. Superintendent. (now. Area Director). as required. by section 
fe ou, 3(b). of the act of August. 4, 1947 (61. Stat. 731). On. July 14,1949, 
Mr. L. V. Hollis, the executor named in the decedent’s last: wall of oe 


oS une: OA. 1949, filed i in case No. 3000 a contest: of the earlier will.in-> 


volved i in that. case, and. at the: same time he filed case No. 8002 in which cn 
he offered the later will of June 24, 1949, for probate. The sworn ae 


statement of Mr. Hollis’ attorney shows that copies of these. two first 


pleadings filed by Mr. Hollis on July 14, 1949 were. served that: day 


by registered mail on the United States probate attorney. at Wewoka,. | 


: Oklahoma, and copies likewise were’ “mailed: to’ the - United. States ~— 
probate attorney at Muskogee, Oklahoma. .The cases. wereconsoli- 


dated by the court under case No. 3002, and the United States probate —— 
nate ener at Wewoka, 7 Ollahoma,. and his, successors in office. een a 
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es thottl ame to ae. and participated: in i thie. proceedings: as vt : 
= developments « occurred. “AS the litigation. progressed. over.a period. of ss 


seven years. the Area: Director made. several disbursements out of the. 2 a i 
. decedent’s. restricted: funds i in payment. of various s claims and baa ee as 


allowed by. the county, court in case No. 3002.. 


~~ The surviving’ husband, Buster ‘Chisholis, ‘disd on 3 ay: a1, 1949. oe | 5 oa 
and Mr. Harry. Scoufos was appointed. administrator of the hinsband's ti 
~ estate in case No. 8004.- Although that action is still pending, it. ap- ee 
_ pears from, available information. that Buster Chisholm was survived. ee a 
_ by his father, William Chisholm, a full-blood: Shawnee Indian: who eae 
te will be entitled to inherit the entire estate of Buster Chisholm; = 
Mr. Scoufos, as: administrator of the estate of Buster: Chisholm, has: pie 
= appeared i in his representative: capacity 3 in all proceedings relating to = 


- the estate. of Martha Jackson Chisholm. » Mr: Scoufos filed. an election: . 


to take under the Oklahoma statutes of descent (84 O. 8. A; sec: “AA | 


Mr. J.D. Fuller, a former husband of the decedent, who had divorced 


her in 1940, filed-a contest against the probate of the will j in which he at 


- alleged: that he was entitled to one-half of the estate as sur waving spouse 
under the provisions of 84.0. S. A, sec. 44. | i 
‘The Okfuskee County Court admitted to probate the last will of | 


" Martha J ackson. Chisholm, dated: J une 94. 1949, and held that Mr. - | 


Fuller was:the sur viving. spouse and was antitled to share’ inthe: estate 


under the laws of succession. The judgment. of the county court-was - 


affirmed on ‘appeal: tothe: district: court. ~ ‘Upon ‘further,,appealyithe 


Oklahoma Supreme Court rejected Mr, Fuller’s claim and held that. _ 
-. Buster Chisholm was the surviving spouse of. Martha J agkson Chis- ae 


holm. (280 P. (2d)-720 (Okla., 1954).) 


ie “On April 17; 1956, the County Court of Oktuskee County entered” a 
: its. final decree. of distribution 3 in the matter of the estate of ‘Martha: sa 
Jackson Chisholm... This decree distributes. the estate on. the theory | 

| that the decedent’s will 3 1s effective to disinherit the surviving husband. — - 


as to restricted lands, but is- ineffective against the husband’s rights” 


he as a forced heir ander the laws of succession with respéct to all other: ~ . 


classes of property belonging t to the decedent... Thus, under the decree, : 


~ certain restricted lands are distributed ‘to the decedent’s brother. and Ce Pe 
four nephews i in. equal shares of one-fifth. each, as pr ‘ovided: by. théewill. =f ae 
a, AML of the rest. and residue of the estate (less $1.00. bequeathed to the. ee 
oe, adopted son) is distributed ; one-half to the administrator of the estate a ae 
a of. Buster. Chisholm, deconsed:, and ‘one- ‘tenth. each to the decedent ’s s i ee 
| brother and four nephews, ad above. -: 08 fn oS ees ae 
The final decree allows certain costs, exactitor? 3 ‘fees and. fee to the eee, 
executor’ S. attorneys. The court, also, allowed: f apomneye: fees to . the ee 
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Bs | | attorneys for the boiler and nephews of the decedent, and: ales allowed 


— yarious amounts to. these attorneys for advancements allegedly made — 
- by. them to their clients. during the pendency of the litigation a and for’ : Fe 
. Services: allegedly x vender edi in unrelated matters. ae ae re oe 


"Questions Prnsmw rep 


“The @ following cuestions. are raised by the onl! | Z 
. 1. Whether the pr obate proceedings are. defective. for want = 
| a - ee compliance with the requirement of service of notice pro- 
eee vided by section, 3. (b). of the act of August 4, 1947 (6L Stat. Pole tS 
ae 2. peapeee the pros dour ee spliced: thé. on teat 
. Federal and. state, relating to the testamentary dispositionof.. 
me restricted property by deceased Indians of the Five Civilized _: = 

ae Tribes! | 
wl Be Whether the he ren ered: ve outhority in | 
attempting to distribute restricted. property. to. the’ adminis- 

__._ trator of the. estate of a deceased full- blood. Indian of the Five 
a Civilized Tribes?" sn) “4 2. grt ee Oe fs 

4, Whether the probate, court, icoasied its. sdamoniy in. vale. 
- tempting to allow and direct. payment. of claims against the 
distributive shares of full- blood Indians of the Five Civilized 
Teena any ee, eA ooo | 

f These questions will be dealt with in n the order listed above. 

ne 3 (by « of the act of ror 4, 1947, : ‘supr a, pr ov vides : Cae a 

(bd) The United States shall not be deemed to be a: necessary ‘or inptepereabie 


‘dhs party to’ any action or proceeding of which : the State courts of Oklahoma are. 


given: exclusive: jurisdiction : by. the provisions of: subsection (a) of this. section, 


| and the final judgment rendered in any such action or. pr ‘oceeding shall bind the : 


United States. ‘and the parties. thereto to the same extent as. though. no. Indian: 
property. or ‘question were. involved : Pr ovided, ‘That ‘written: notice. of . the. 


uaa pendency. of any. such action. or proceeding shall be serv ed. ‘on the Superintendent a 


" for the Five Civilized Tiibes within ten days of the filing of the first pleading in 


a a said’ action: or. ‘proceeding. Such. notice shall be served by the party or Parte ia 


Suet: 


| f causing the first pleading: to be filed, #20 #0. 


We are aware of: no reported decisic on Aone ths. statute quoted oa 


: above. “However, in cases arising under similar Federal statutes re- 
ai quiring service of notice on a superintendent. in- Indian litigation, vegte 


“where the. exercise of jurisdiction has been challenged, the courts have -— 


7 inquired. first. whether the record contains evidence oe an attempt to - - 
comply with the. © statutory pro ovision for’ the service oF notice. Where. — 
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- é there. has: Been a total failure to comply with the requirements of the: im | : | 
statute in any particular, the courts have ; gener ally regarded the non-. ” 
compliance as a fatal defect. See Goddard et al. v. Frazier, 156 F.2d 


938 (1946) ; Collinson v. Threadgill, 252 Pac. 827 (Okla., 1927). But. 


_-where there has been substantial compliance with the statute and the’ | 
party: entitled to notice thereunder has failed to interpose timely ob- 


jection to technical deficiencies, but has par ticipated and acquiesced: 


in the proceedings, the courts have upheld the exercise of j jurisdiction > 


4 notwithstanding technical i irreg ularities in the: service of notice. - See . 


 Shimonek ve Tillman, 1 P. 2d 154 (Okla.,-1981) ;. United States v. 
| ‘Lhompson et al., 128 F.2d 173 (1942). The latter case is par ticularly | 
in point, since it involved: an interpretation of. section 3-of the act of 


- April 12, 1926 (44 Stat: 240), which, ‘like section 3 (b) of the 1947 ‘act,:: ee 


: 7 provides | a, detailed: procedure: for serving the superintendent. with ; : 7 
.- notice of the pendency of litigation affecting the restricted property 


of Indians of the Five Civilized "Tribes: Servic. of notice on the — co 


3, ‘superintendent i in that case was made after the expiration of the 10- 


_ day period prescribed by: the statute. The United States intervened in. ES 


‘the case, removed it.to the Federal. court,.and moved. to quash the | 


‘service of notice. The motion. to quash + was overruled, and the United eo 


a States did not’ thereafter. participate actively in the proceedings in 


~~ the trial court. ob: was held on appeal that the Government's interven- | | ; , : - 
Os tion made it a party to the. action and cured any: invegularities.1 in n the, sea 
 Bervios ofnotice. _ 


_ Applying the: foregoing painebieet to re case. sat Hand, iti is ele that: 7 
no objection should now be interposed to the ‘probate proceedings in 


vf case No. 8002, for failure. to comply. strictly with the notice. pro- fos 
visions of the 1947. act,. supra... The statute: provides that the patty 


te a filing the first. pleading: shall, within | 10 days of such filing, serve oe . 


upon the superintendent. for the: Five Civilized Tribes a notice of 
ae pendency of the action. Meticulous compliance was had with the. - 


: requirements: of this ‘statute except that, the: notice: was addressed . 
to the two pr obate attorneys in. Wewoka, and Muskogee, Oklahoma, 


instead of the superintendent. (now area director) at Muskogee. This -. : 


service was followed by the appearance and continued participation 
in the proceedings by the probate attorney, and the disbursement of. 


. restricted: funds. by: the superintendent (now area director). during 


the course of the: litigation. For the reasons given, itis believed that 7 
the pr oceedings in case No. 3002 cannot be said to be defective-for 
want of compliance with, the po of section. 3  (b). of the act 
: _ of Angust 4 1947; ae et wd her hee 
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ss fee i. ae a. ee 
2 ° Sestioit 38 of the ‘act, of f Apni 26, 1906 (a Stat. 137 "), read 
gs follows: ea Oe ae ee 
.. See. 93, very’ person of lawful ¢ age and sound mind. may. aie last will: ana. 


| oe testament. devise. and. bequeath. all. of ‘his estate, real and ‘personal, and ‘all — 


. interest ther ein: . Provided, That. no: will, of a full-blood Indian devising real 


estate shall be valid, if such last will and testament. disinherits the parent, _ 
a wife, ‘spouse, Or. children of such full-blood Indian, “unless © ‘acknowledged . 
nee before and appr oved by a judge of: the: United States court for the Indian’ Terri- 2 
tory;or a -United“States commissioner. : [The .act. of May QT: 1908: (35 Stat.” 


B15), extended the author ity. to. yappEO ove such wills to odideer, of the county courts | 
Dy of the State of Oklahoma. Th : ey 2 


In the case. of: Blundell Vv. . Wallace, 2 267 us 373 , (1998), the oS 


| ae preme Court passed. upon. the meaning and scope of the above quoted. : 


statute. ‘The court reviewed. the Congressional: policy respecting the 


‘ Indians of the Five: Civilized Tribes. and found therefrom that the 
~ local law of wills was applicable: to these Indians except to the extent — 


that such local law had been. modified by the proviso contained in 
section 2 iof the 1906 act, quoted. above. - ~The Court observed: 


Soe ¥ The general policy of Congress prior to the adoption of: section. 23: 
- plainly had been. to consider the local law of descents and willis applicable to the: 
_ persons and estates of Indians except in. go0- -far,.as “it was otherwise 
provided.. ae Section 23 must be read in the: light of this policy; and, so _ 
ei reading it, we agree with the ruling: of the state supreme ‘court that Congress 
intended. thereby. to enable “‘the Indian:to dispose of his éstate on the same foot- . 
ing as any other citizen, with the limitation contained in the proviso thereto.” 
The effect of section 23. was to. remove a restriction theretofore existing upon.the 
testamentary power. “of the. Indians, leaving. the. regulatory local law free to 
operate as in. the case.of other: persons and property. - e Fit (sec. 23) is 
without. qualification except ‘in the single. particular. set for th in. the proviso; 
and, clearly, it does, not. stand in ‘the way of the operation of the loeal law. 


An j impor tant part of. Oklahoma? S: “Jocal law of wills” is found i in. 
84 0.8. AL, sec, 44, which reads: me | 


* 3% Ok but no: spouse shall bequeath or . devise a away from the other So ae 7 
Of the estate of the testator, that the other. ‘Spouse, would receive less in value. 
os than would be obtained through succession ‘by law; provided, however, that Of. 
fe the property not. acquired by joint industry’ during coverture the testator be not ™ i 
ae required to devise ox, peices more: >» than one halt’ ther eof - ‘in value LO: ‘the. sur- 
> oviving. spouse | Se rs ee ee toes = ae ne eee ae 


It is ‘manifestly necessary. Sp: ‘aecoricile the: statutes, ‘Federal: Saad: 


: rane which have been: quoted. above... The matter was: squarely: pre- 
-sented.to the Oklahoma. Supreme. Court 1 in the case of Long ve Darks | 


a. et al., 87 P. 2d 972. (Okla., 1939): The testator in that’ case Was a. full- . 


aa 7 blood d Creek Indian ve will had been ee and. Hspproved, : 


eae _ DISTRIBUTION Or. RESTRICTED | INDIAN ESTATE. Ole 2a. 


oi anery 4, 1957 


— as 1s provided = ine 1906 act,. supra. By the ae of ihe will thé aoe 


= _-viving. spouse. was. devised.and bequeathed property which was less i in : . 


~~ value than she would have received under the laws of succession: The 8 


er court, said: 


neat ae Tt. will be “observed that hie proviso. in Leto 98: vélating: to 6 tu. > 


bloods” ee only: to: the devise of real estate: . Personal property is not af: el 


oe fected. thereby ; and-as to. lands, the proviso could apply to. none. except. that. — 


whieh is restricted by the federl acts. * * *. But, umless plaintiff has | 


| waived her right to renounce the will and to favors the provisions of said sec- | 


ue E tion, as to all. other lands and all personal estate, it would be necessary to Te: - 


Verse’ ‘the: judgment and remand the cause with ‘directions-to ascertain. the. value oe 


“thereof, and if plaintiff has been denied that portion in value which she would . o> x. 
.. have inherited under the laws of succession, the will should be declared. inop-°. 


- erative as to that portion of the estate and the. same be distributed accordingly. ae 


An’ making such distribution: of the personal estate and the unrestricted lands, ag oy i 
> “the manner of the testamentary disposition of the restr icted land. or the. future 9-02 0.) 


income therefrom is entitled to no consideration. That devise occupies a 2 po oe 


| - “sition wholly independent, of the state statute, 


a The court concluded ; in the Long case that the widow was etoppéd Se a 

: 7 from asserting her rights under the laws of succession because of her 26000 
conduct 4 in having joined in the action to probate the will, and. having. 

eee accepted: benefits thereunder. It is quite clear, however, that. the dis- | 
. tribution to the. widow in accordance with the will was predicated nee 
-golely on the doctrine of estoppel, the court rejecting. in: ‘its. entirety : 
the idea that the proviso in section. 23 of the 1906 act had auly. applica- Reg ee 


- tion to. property other than restricted lands... 


Another: question. has been raised and. should ie dgpocd of a - me. 


S The surviving husband, Buster Chisholm, died. shortly after. the — :: 
_ death of Martha J akon: Chisholin,. and béforé her. will. was. admitted . 
~ to. probate. - It has. been. suggested that he was require ed: by law to 


. a elect: between taking under the will or wnder:the laws of succession, oe 
~ and that his failure to exercise his personal right: of election: ‘before 


he died rendered. the court powerless to order distribution to him as 


"a forced heir-under 84° O. S. A., sec: 44; We disagree. The statute 


makes 1 no requirement. that thes surviving’ spouse elect, between. taking E is 
under the will or under the laws of succession. In the.case of Bank oe 
wo, OF Commerce. and Trust Company. v. ['rigg, 280 Pac: 563 (Okla., 1929), oa 


a this statute was distinguished. from those of other jurisdictions which 


| “require. the surviving spouse to elect, and which provide: for ate | 


: - on under. the will if. an election i is not made. The court said: 


“hides are numerous: decisions: holding: that awhere an election. ig: neeeeeeye 23 


, “and where the. legatee: dies: without having made.an election;. the heirs of the 


: deceased, are ‘presumed ‘to. take under: the wil, and. not under the. statute. Sse og i 


oe 24 aS DECISIONS OF THE DEPARTMENT OF THE. INTERIOR [oe I, Di 


of. Geta cases, “however, in so far as we have been able to siscertain, are based! 


es on statutes. * * * In all the states where these statutes prevail, it is uni- 


..  formly held that, if the wife does not make an election, she is deemed. to take. A 
under the will. The statutes so provide. These. decisions, therefore, are Or : 


in point in this. state, because we have no such statute. 


A contrary view to that expressed in. the: Trigg case would do violéiee oe 


+ to the language: of the Oklahoma statute and, indeed, would reduce” _ 


_ it to impotence. The statute expr essly. limits the testamentary power’ 


-3 of a married person for the benefit and pr otection. of. the surviv ing a 
i spouse. ole, in cases like the. one presently | under ‘consideration, the’. 
“‘survivor’s failure to elect were to result in distr ibuting the estate ander ee 


= ne will, the very thing 9 pr ohibited by the statute could be a .ecomplished. 
ae On the basis of the authorities cited. above, it is our view that the’ 
court was correct in holding that the will of Mar tha Jackson Chisholm 


owas effective to disinher it the surviving spouse as. to restricted. lands. 


‘but was ineffective against: the rights of the surviving spouse as a. 
forced heir with respect to all other types of Classes of oF operty be: - 


? longing to the estate. : 
i” I and Iv. 


. The answer : to both ag oes questions aes upon a a single prin: 
ciple of law. The entire restricted estate of Martha J ackson Chisholm! . 
passes by. inheritance and devise to Indians: of the Five Civilized. | 
Tribes of one-half or more Indian blood. . All such. property is classi- 
fied as restricted by the act of August 4, 1947 (61 Stat. 731). It is well” 
settled in Oklahoma. that the restricted property, of deceased Indians’ 
of the Five Civilized Tribes i is not subject. to administration. by the’ 
probate court. See House v. United States, 144. F; 2d 555 (1944). = 
Moore v. Jefferson, 120 P. 2d 983 (Okla., 1942) ; “Ryburn. v. Carney, 
89 P. 2d 9 (Okla., 1935). Accordingly, it must be concluded that the: 


-. county. court was without authority to order the distribution of res 
a stricted. property to. the administrator of the estate of Buster Chis- =. 
holm. The. court was likewise without: atithority: to’ order: the® “pay- 


ment ae claims against, the distributive shares ofthe full- blood Indian' = 
beneficiaries named in the | decedent’s: will. is te ee 


“-Ruoowsemnparrons 


Tt is eenueaea that the Ares Diréctor’ ‘be saeteanted £0" pr prodbeil . | 


. te witht the. distribution. of the estate of Martha A ackson: Chisholm i In ac- | 


cordance with the final decree of the county court of Oktfuskee County “ee 


a c Aated d April 1%, 1956, except. in the. following: particulars: 


2} JL The restricted property inherited. by: ‘Buster. Chisholm, - | 
= = ‘ low v deceased, should not be distributed. to his administrator 


es eee eg a B “OF “BISHOP, BT he ee, PS) we 


J anuary 28, 1957 ; 


7 = 7 Vit shoiild: te retained er ect to the completion of valid pro _ 
7 Pe bate proceedings in the matter of his estate. | 


2, ‘The distributive shares of the decedent’s ere nad” oo | ; 


os four nephews should be credited to their respective accounts _ | 
on the books and. records of the area office and held subject to 
supervision in accordance with applicable regulations. Any 
| persons having claims against these distributive shares. should | 
be advised by the area, hes as to the procedure to be followed 
: in. n. pY esenting their: claims to that office for consider ation. 


= Revrr Amisrnone, | 
| Solicitor, — 
oJ anuary 4, 1957, 
“Approved as r recommended. 


| Frep A. Smaron; - | 

» Secretary « of the Interior 
mae ro JOHN 0. AND. LUCILE V. ANDERSON 
A-21397 | Decided January 28, 1957 


_ Rules. of Practice : “Rppeate: Service on “Adverse Party | | 
An appeal to the: Secretary. will be dismissed. where the appellant has failea a 


_to show that. he served a. copy of his appeal upon. an adverse party within = 2 
_ the time: and in the 1 manner ‘temated py the rules of Practice, as revised a ae 


uae ‘effective May 1, 1956. 
- : APPEAL, FROM THE BUREAU oF LAND MANAGEMENT | 


B, 0. Bishop has appealed to the Secretary of the Tater fein a 


fe Hee aon of the: Director, Bureau of Land Management, dated June : Es 


29, 1956, which. affirmed the decision of the manager of the Denver, 
- Colorado, land office, dated Ajpril 5, 1956, dismissing his protest 
, against the ‘forest exchange application (Color ado 012124) fled. by, 

| J ohn O. and Lucile V. Anderson. “ 
The concluding paragraphs | of the: Director’ s decision stated that 

a right. of appeal was allowed and that, if an appeal was filed, strict “g 
7 compliance with 43-CFR. sections 221.31 to 221.34 was required. The — 

— decision also ‘stated that in the event of appeal the ‘adverse party to 
-be-served was John O. Ariderson. An information sheet was. enclosed 
~-avith the decision which set forth the S requirements for taking an appeal. 

| 419800—57—_2 a eae ee | 
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On Magus 8, 1956, a x notice of appeal’ fiom ite Direciar s la - 


was received from the protestant i in the office of the Director. Accom- 


i panying the notice of appeal was a letter dated J uly 81, 1956, ‘from — = 


: ; the attorneys. representing Bishop which. stated . that they did not — 
7 have’ available the regulations governing appeals to. the: Secretary 
and that. there might be some technical defect in‘the*appeal. “hey 





; requested a copy of those regulations and. also requested advice as to - 


whether or not the appeal being filed was.in proper form. ro 
In a letter dated August 15, 1956, the Director, Bureau. of Land 
, Management, informed the attorneys for: Bishop: that. the appeal had 


- been received and had been submitted to the Secretary. on that date. - 


The letter also. enclosed a: copy. of the Depar tment’s:rules of practice | 
_ which became effective May 1, 1956 (43 CFR, Part 991; 91 FR. 1860). : 
However, the Director’s letter did not advise the attorneys as ‘to 


oe - : whether or not the notice of appeal. was in proper form. 


In a letter dated November 19, 1956, the office of the Solicitor : ine 7 


formed the attorneys for the: appellant that in examining the record — : 


. ® of the case it appeared that other than ‘a statement: 1n. their letter. of 


July 31, 1956, to the effect that copies of the: notice of: appeal: “are _ i 


| : being sent to 7 ohn O. Anderson. and Lucile V. Anderson * * #?. | 
there was no evidence to show that the adverse parties had been ser “wed 


~ with a copy of the notice of appeal ; that the Department’s rules of - 


| ~ practice, 43 CFR, 221 3A, require such service not later than’ 15 days. : 


a aiter the notice of appeal is filed, and also require ‘that proof of such 


ser vice be filed in the office of the Secretary within 15 days after serv-. - 
ice on the adverse party unless: the proof is filed. with the notice of . 


appeal: and that. the statement: in the letter of J uly 81, 1956, could re - 


not be regarded as sufficient evidence of service on the adverse parties ae 


a to every the requirements of the regulation. The appellant was there- : | 
upon allowed 15 days from receipt of the letter within: which to show 


that the notice of appeal. to the: Secretary was served on the adverse | 
- parties within 15 days after August 8, ‘1956; the: ‘daté'the noticé“of 


appeal was received i in the office of the. Director: He was informed 


that such service could be proven by acknowledgment. of service by | 


the parties, bya written statement of the ‘person who. made the service, 


if the service was made personally, or by a post office return. receipt.. 
| To date no. proof of service on the adverse parties has been. received, 
~ nor has any further communication been received from the appellant. 
or his attorneys. This is ‘despite the fact that the: attorneys were ad- 


7 | a vised of the requirements for service and. proof of service by the: in- 
aS. formation : sheet enclosed with the. Director’ S. decision, the: COPY. of a 


ss SCHOOL ‘SECTIONS. RESERVED FOR ALASKA Pe eG Peo . 


| February 4, 1957. 


; a ies of cae fee sent to them, and the letter of November a a 


| 2, 1956, from the Solicitor’s office. 


‘The Department's rules of practice, 43 CFR 221.98 ; (b), hee de pee %. 


~ theit: an appeal to the Secretary will be subject'to swunmary dismissal = 


a for failure -to. serve the notice of appeal within the time required::’ In- | 
_-asmuch .as the. appellant has. failed to show compliance with the re- 
ae quirements of the regulation, 43 CFR 221.84, even though given addi-- a 
tional time within which to > show compliance, the appe will bes sum bn eg 


: aa dismissed. ae 


-. Therefore, pursuant to the authority delegated to dhe. Solicitor tee os 7 
the Secretary of the Interior. (sec. 23, Order No. 2509, as 8 revised ; We. eee 


fe | BR. R. 67 8s the eter: is dismissed. 


- Epwonp T: Farrz, Sg 


_ Demreiy Soldctton. | = = 


a8 | SCHOOL ‘SECTIONS RESERVED FOR THE TERRITORY. oF p ALASKA ieee 


BY THE ACT OF MARCH 4, 1915 (38 STAT. 1214), - 
TAS, AMENDED. (48 U.S. C.. SEC. 358), AND- LIEU 
SELECTIONS MADE UNDER THAT ACT. 


A “Alaska: School Lands | 


"The act. of March 4, 1915 (88 Stat. 1214), as amended (48 U. g, ©. sec, 358), 
‘does not authorize. the Territory. of Alaska to lease to the Department of. the.. | 


Army, or an agency: thereof, a school section’ ‘reserved for the Territory by 7 


~ the act. Absent an act of Congress: authorizing the Department ofthe Army, 
“or an agency thereof, to acquire and hold title to public land, or to: lease it, 
- in its own. name rather than in the name of the United. States, neither is: a | 


ue “qualified beneficiary cander. the act of. June 14, 1926 (44, Stat. Ta) ee oT eo 


- amended by the act of June 4, 1954 (43 U. S. C. sec, 869). 3 
"Alaska: School Lands—Withdrawals and Reservations: Generally 


Ifa school section. reserved for’ the Territory: by the act of March a “4915 e 
7 88: Stat:1214),. is. later: withdrawn or reserved for: ‘governmental: or. other roe 
-° purposes, under the lieu selection provision .of the act, the Territory. may 
"select land in lieu of that. withdrawn or reserved, provided that the witb- 


drawal. or reservation. was made: under authority of the act. of June 25, _ 


1910 (36. Stat. 847 ), as amended: (43 U. S. C. see. 142), or other statutory a we a 


. authority. Iti is inimaterial whether the withdrawal or reservation is i pera oy 
. nent or temporary. OS Be Ty 


. 1 Marion. F.. Jensen et al., 63 L D. 71: (1956) : Garth: Ly Withetm et. ‘ale 62 I iat : ; 


(1955) ; Carl vi Giem et al., A-27299 (May 31, 1956) ; Lee R. Ormiston, A-27355. re 14, 


1956) ;. Bverta P. Ericson, A-27264 (March 12, 1956). These cases involved similar 
2, Provisions oe the: ‘Department’s rules. of practice prior to their’ revision effective bey 1, 1956. ae 


- 28 _ DECISIONS.“OF “THE: DEPARTMENT: OFATHE: INTERIOR tes LDse 


‘ Alaska: ‘School Landt—School I Lands: “Indemnity Selections 7 oe 
| ‘The liew sélection provision of the act of Mareh a ‘i915 (38 ‘Stat: “yoi4); “does 
not authorize the selection of land known. to: be-of mineral’ ‘character.. A a 
ne reservation of a school section by the-act of March 4, 1915, supra, bars min-. 
o. Ung locations. on the- section so long:as the reservation is: in. effect... ‘Such. a 
2, reservation, short of an .act: of Congress, can be extinguished only, by. an . 
. appr oved selection in lieu of the land reserved. * 


| School Lands: Indemnity Selections : a a5 oo 
‘The act of February 28, 1891. (26 Stat. 796; 43 v. Ss C.. secs, ‘851, 852), is not : 
- applicable to Alaska, — ; ae a: a: 

“Words and Phrases - 


- “Federal instrumentality” as. used in the act “of June 14, 1926, as ‘amended 

(43 U. §..C. sec. 869), means only such. a Federal instrumentality. as is au- 
thorized. by law to acquire and hold title to. public land, or to Tease it; in — 
Site. own name rather than in the name of the United States. - “Otherwise . 

appr opriated” as used in the lieu selection provision of the act of March 
4, 1915 (38 Stat. 1214), includes governmental withdrawals or reservations. = 


M-86229 ces Pe ee go. Feervary 4, 1957. 


| ‘To THE Dirsoror, Orrice or TERRITORIES. 3 
This is in response to: your memorandum of April 6, 1956, and st 


" attachments, raising the following questions: -~ 


| (1) May the Department of the Interior issue leases for Te 2. 
a “served Alaska school sections or portions thereof to agencies _ 
of the Department of Defense and, if SO, whether ‘payments 
 received.for the use of such.lands may be paid to the Ter- x 
pas ritory. under the terms of the act of 19152 | bg ag 
_. >: (2) Tf reserved school lands are subsequently Sihdrawal _ 
an for permanent military installations, 1s s the Territory entitled - 
~" *to liew or indemnity selections? . | : eae 

- (8). In the case of such permanent withdrawals, what steps Th 
| “can or should be taken to extinguish the Territory? S rights to 
“" yeserved’ school: lands which may be included a the | 

- withdrawals? Pe ae 

Tb appears. from a letter dated August 16, 1955, a the Land on 7 


. missioner for the Territory of Alaska, Ra dre) to. the. Bureau of | : 
Land. Management’s Area. Administrator for Area. 4, Alaska, and the 


other correspondence, that since June'11, 1941, the Department, of the - 
ae Army has had structures on sec. 16, T. i4 N,, R. 2°W., S.M., Alaska; 
_ ‘that under leases issued by the Territory rental was being paid ‘bythe 
7 Department of the Army to the Territory for portions of certainschool 
oe sections reserved for the. oe by the act: of March 4, 1915 “(88 ; 


.. - cede » SeHOOL SECTIONS: “RESERVED: FOR ALASKA. a 20.0 


ee February Ay. 1957. 


| Stat: 1214), 4 as. cameo. (48 U.S, sec.,; 353) ; ar that ater the i 
_ Solicitor’s opinion of February. 8, 1955 (62-1, D. 22),.was rendered, the . 


& Department of the Arr my stopped paying rentals and filed. application. ee 


_ Anchorage 027871 for a withdrawal.of the sec. 16 described above for. | 


use by that: Department. for military: purposes. The Terr itorial Land ; | 
‘Commissioner has protested the application. and taken. steps toward. a 


| - terminating the various leases and to have that. Department. vacate 


. the. reserved‘school sections now being used by it... Oe, 
The plat | of survey of the portion of T.14.N., R. 2W., Ss. M. ,contain- oe 


| ing the sec. 16 was approved July 18, 191%; on. which date the x reserva : 
ae made by. the act, of 1915, attached. a , a) Gee a 


te 4 Concerning Question: (1): 


- As held.in the Solicitor’s opinion af Febr uary 8, 1955 5 (621 i: on yan Uae «4 
: the leasing provision of the act of March 4, 1915 (38 Stat. 1214),as 
-. amended: (48° U.S: , sec. 853) does not authorize the. Territory tor 3" 
lease to the Federal Government. a. school section reserved for the 
_ Territory by that act. Consequently, the Territory has no. authority ro 
~ to-lease such‘a section to the Department of the Army or toanagency 
thereof, There i isno statute authorizing the Secretary of the Interior 
generally to enter ‘into leases for public lands and in the absence of 
such authority, the Secretary has no.power to issue leases.” ‘Therefore, om 


> it isnow* mecessary to consider the question whether- under theactief — 


June 14, 1926 (44 Stat. 741), as amended by the act of June 4,1954 | 
(480. s. C. sec. 869), the Secretary may lease or sell to the Department eee 
of the Army, or to an agency thereof, a school section reserved forthe 
Territory by. the act of March 4, 1915, supra. This raises the ‘question _ 


whether that. Department or an ¢ agency. thereof is a “Federal instru-. 
. mentality”. within the meaning of that term as used in the amended 
“act of 1926. “No departmental: or court decision as to the meaning of 


ss that term asso used hasbeen found. An examination of the legislative gba ig 
- history of the act discloses nothing ie concer om the meaning of sade 
_. the term, as used in the act. | 


The: ‘word “instr umentality” has been’ defined as. a “condition of ‘he _ 


 Ing-an ‘instrument 5, ‘subordinate or auxiliary. agency ; agency | “of any- 7 


a thing as means to an end, "8 or as “anything used as a means or’ an 
a 4 Solicitor’ 8 opinion: of Pelee: 8, 1955 (62: I; D..22); footnote 1. : eon | 
ed. eee Solicitor’ s opinions of July 25, 1955 (62 ¥. D. 284), and Oetobér: 90, 1954 (59 1. Di oe 
as 313); Acting Solicitor’ S opinion. of December 28, 1954 (61 1. D. 459). “Departmental ruling — 
of February 24, 1916 (441, D. 568)... * Be hue: a ae 
7 - 8 Falle sau Br ewing Co. y, Reeves, 40 F, Supp. 36 (1941). 


— 80 DECISIONS or. THE, DEPARTMENT OF THE. INTERIOR [6s 1 is | 


| ee fiat which j 18  inatitimental ‘the quality’ or condition: of Gane . 
| instrumental. 2 e -The term “Federal “instrumentality”. has been’ de-" 

+. -fined:as “a: means: or. agency. aused. by. the Federal: Government,” - and in. Bi 

the law books the terms “federal ag gency” and “federal instrumentality” | 
are used interchangeably. One court has said that “The Federal Gov- = 
- ernment. is one of delegated | powers, in exercise. of which Congress: is". 
“ ‘supreme; so that. every agency: which Congress. can: ‘constitutionally | 
as create 18 3 governmental instrumentality,” and that “Generally speak. is 

: ing, however, it may be said that any commission; bureau, corporation : 


or other organization, public i in: nature, created and. wholly: owned by 


- the Government for the’ convenient prosecution: of its governmental | 
a functions, = at. ue will of its oo 1s an ‘instrumentality of . 7 


government.” ° 


There are many Beene of. the United States Sainte Court, aa , 
— concerning the question whether : a particular g governmental organiza-_ es 


- tion created. by or under a. certain act of Congress: was immune from. 


word “instrumentality” i is construed: j in its commonly. accepted sense. 


7 Tt does not. follow : as: of course that it was: go. used in the 1926 act. In 
Mas fact, it has heretofore been concluded that: the words. “Federal instru- is 


a : State taxation because of being. an instrument or agency | of the Federal e 
7 Government.’ * But these decisions. are all in. the somewhat narrow _ 
~.. field of the authority of a State to tax the Federal Government and the 


: “mentality” were. here used. i in the sense of a special body. to which ae 


~ Congress has seen fit to give rather broad autonomous powers. i And — 
«© 4hat. conclusion i 1s. further. supported by the fact that the- same section = 
of the act, which refers to a. “Federal instrumentality”. asa possible — 

a land purchaser or lessee, does. not use the same term in ‘referring to. 
x withdrawals made for public useS:. There the- words “Federal depart- 

ment or agency” are used instead. However, whatever the meaning. | 


that: Congress. intended be given: “Federal instrumentality,”. clearly | 


there is.no intent to authorize the. i issuance of patents. or. leases-in. the, 
. name. of. the United States, toa Federal agency not: authorized + to.ac- : 
. quire. and | hold title to. public. lands, or to lease it, in. its own name 


Sie Cupitot ‘Buitaing. ‘€ Loan Ase’t.. Y. _ Eoneas’ tome of Ee e Es; “93 P. 2a 106 (1988). 
: ° Unemployment Comp. Comm. v. Wachovia: Bank é.T. Co., 2 8. ‘E. 2a 592 (1989). 


tate eg, Cleveland Vv. United States, 323 U. 8..329° (1945) ; Federal Land Bank v. Bismarck: Co. 
814 U. 8. 95° (1941); e Colorade National Bank of Denver v. Bedford, 810 Uv: S.. Al. (1940). © 
Sur Graves. Vv. N.Y. ex rel, O'Keefe, 306-U. 8. 466, ATT (1989); Baltimore National Bank v.. Tag | 
- Commission, 207 U. S. 209 (1936) ; ;. Janes. v. Drava Contr acting, Co:; 302 U. S$. 134, 149 roe s 
- . (1937) ; Shaw ‘v. Out Corp... 276 U. 8. 575 (1928) ; 3 Federal. Compress Co. iv. MeLean, 291. ape 
U. S..17 (1934). Many: others can be cited.. ae 
. 8 Opinion of Associate Solicitor for Public ‘Hands: 3 Wetec. ‘July 16; 1956, -M_36357 ; $. “memo:" Sas 
A. randum. opinion of Acting Assistant. Solicitor for Branch .of Land 2 Management, dated - 
—- eee 80,, 1955, to Lands Staff Officer, : Bureau of Land Management. a are 


a] 
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; ace haa in “the. name ‘of the United States. Othersvies: ie United te 
oe States. would, be in. the position of issuing to itself, patents or leases for ~ oe 
s . public: Jandsa result certainly “not: contemplated by Congress. An 
- examination of various statutes fails to disclose any authority. for the 7 
az Department of the Army or. any of its.agencies to take leases of land . - i 
in its own name and.I am informed that the Corps of Engineers only ~ ao 
leases Jand in thet name of the United States. Therefore, neither that eS 
aes Department, nor. an agency, thereof, 18. qualified beneficiary under the Fee 


act. 


= ‘Lhave no ‘aliemaativs but Co question (1) a thd negative: aes 


is 7. Concerning Quusstion (2): | 


>: ‘The lew selection” provision He the.act of March 4, 1915, , Supra, ‘after : : 5 a 
a Le referring to schoo] sections reserved by the act, reads In part as follows: or 


e. aK = where the same may have been sold or otherwise appropriated by or ae 


: ‘under the authority of any Act of Congress * other lands may be desig-. | 


~~ nated and. reserved. 1 in lieu. thereof in: ‘the manner De ovided by sections 851 and ioe: 


— 852 of Title 48.7 0% 


In: my opinion the Words “otherwise sppropriated” include’ with?” ae 


dots drawals or reservations of public lands for governmental-or other. — 


: : purposes. _ The word “appropriated” as applied to: public lands fre- oo : 
~~ quently has been held to include a withdrawal or reservation of public 


: : Jands.° My-answer to question’ (2) is that under the lieu selection pro- : 


-- vision of the act of 1915 the Territory may select land in lieu of school. . 

. sections reserved. by: the act and which: subsequently: have been. with- 
drawn ‘or reserved: for governmental. or other purposes “by or under. ~ 
the: authority of any Act of Congress.” However, many withdrawals | 
or reservations 2° ‘ot. public. Jands are not. made inden any statutory eat oe 

| authority but are made by: the: President or his delegate, through Ge = ne 
> “exercise: by’ the President. of his non- statutory power to make with-_ 


.- drawals or reservations which the United States Supreme Court has 


. _ held that he possesses. 1 The use of the words “Act of Congress” limits 2 
im the: classes: of appropriation to those authorized by law. enacted. by ae 


0 ““Appropriated” on ‘appropriation” as applied to public lands, as been ‘defined es 


ae “sétting apart: of things for’ some: ‘particular: use ;” Wileow Vv. Jackson, 13 Pet. 498, 38 U.S. 
: 266. (1839). * See MeSortey V. Hilt, 27 Pac, 552, 556. (1891) ; ep) Mae oF Aldrich, 59 I. D. 176° 


(1946) ; Harkrader. et at. v. Goldstein, 81°L.. D. 87 (1901); Mather et.al. v. Hackley’s 


Heirs, 19 Ta: D; 43) (1894) ; : Wilson: Davis, 5 L. D.. 376 (1887). 
10 The words ° “withdrawal”. ‘and “reservation” often. ‘are used interehanpeably where 


oie public lands are concerned. See Departmental Instructions of April 9, 1920 a L D. 861) oe 
and: the case of United: States: ¥: ‘Midwest Ou Co., 236 Uv. 5: 459, 476 (1913). eee 
United States v: “Midwest Oit Company, 236 U. §. 459° ue : also. see Attorney Gen 


ie eral’s: Opinion of Tune 4, 1941 (40 on: Atty. Gen. 20). 
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‘Congress. The authority must. ‘stom oo an et ache ponars, its 


~ not from one which recognizes and confirms it as miade under aonie. | 


- authority. other than that of Congress. Although it has been held that 

~ such recognition of the power to make withdrawals is “equivalent. to. 
a grant” the case so holding recognized that Congress had not con- — 
| ferred the power by any act.4* As toa, withdrawal or reservation made es 

"by the President under his non-statutory power, in view, of the words _ 


ae “by « or under the authority’ of any Act of Congress” i in the act of 1915, - 


Tam ‘unable to hold that a withdrawal or ‘reservation of | a reserved . 


- school section made under that power of the President creates any | 
_~ rights in the Territory to make liew selections ‘under the act.’ Those 


words are clear and unambiguous,. leaving 1 me no choice in the matter.? 

- A“Spot check” of withdrawals of public.lands in Alaska for mili- 
tary purposes discloses that most of them have been made under the . 
~ non-statutory power of the President, rather than. under the: ‘act. of os 
June 25, 1910. (36 Stat. 847), as cacnied (43 U.S. Cy see. 142), or 
~ other statutory authority. Presumably, the authority: conferred by _ 


that-act was not used because withdrawals made ‘thereunder do not : 


bar metalliferous mining locations,’* while one made under the-non-  — 
23 statutory power of the President may bar mining locations, metallifer- _ 


~ ous or nonmetalliferous, if the. words of the withdrawal order show: is 
_ that intent. However, for the reasons set forth in the following para- — ~ 
ae graph, La am of the eae that reservations of school sections. made ae 


, one on aici sections in ee cases where the ‘Territory el ects to await ue 
the extinguishment of the withdrawal. or reservation made by the 


- President. Consequently, withdrawals of reser ‘ved school sections 


may be made under the act.of 1910, as. amended, with the: only risk be- _ 


~ ing that metalliferous mining locaticns may be made on the sections if 
‘ahd when lieu selections inden the act of 1915 are made by’ the Terri- 


tory and approved, upon which event the reservation n made by the act 3 


= | would be extinguished. 


aa See footnote 11 above. OP ae 
_ Section 7. of the act of March.3, 1875 (18 Stat. dia). prusiied for lieu gclestions. ee 
the. State of Colorado where ‘school. ‘sections “have been sold or otherwise disposed of by 


| any act of: Congress. # [Italics added.] The Secretary ruled: on. November. 20, 1890. (12 — - 


L. D..70) that selections might be made in lieu ‘of school sections. withdrawn under the 


~ non- statutory power of the President. However, the ruling contains. little to. ‘support. it -_ 


. and I am unable to agree with it. No other such ruling has been found.. Soon afterw ards ; 
the act. of February 28, 1891 (26 Stat. 706; 43. S. C. sees: 851, 852), was passed, thus 
removing. the need for further consideration of the question where. that. act applies. . 

14 Section 2 of the act of 1910, as amended’ (43 U,. 8. C..'see. 142), ‘provides that. lands 


= withdrawn under the. act “shall at all times be. open to exploration;. discovery, occupation, oe 


and purchase, under the mining laws of | the United States, so far as the same, ADEN to arte 


metalliferous 1 minerals.’ bi 
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oF, The fa ae bof 1915 (38 Stat. 1214) conte a provision that Seer 

=. the. reservations made by. the act should not be. effective as to school. 

2 -sections. known on the date of acceptarice of the survey to be of mineral 
character. The act. of. August 7, 1989 (53. Stat. 1943), amended. 4 


| that: act, so as to make the pecerged, school sections and the. miner als 


therein’ subject. to. disposition. under :the United States mining and 
_ mineral leasing laws, the. proceeds to be set apart as permanent. funds _ 

. in the territorial treasury. The act. of March 5, 1952 (66 Stat. 14), 
ae repealed the-act of 1939 and also amended the act of 1915 by eliminat- : 


Ing the portion. which confined reservations made by the act to school 


sections not. known on. the date. of. the acceptance of the survey to 


- be of mineral character. ‘Theactof August. 5, 1953. (67 Stat. 364), 


fase further amended the: act: of 1915 so as to. provide for the leasing’ of 
es _ those - minerals. in reserved school sections coming within. the scope 
of the. mineral. leasing: laws of the United States. but. it ‘included no 


a provision | for the. disposition of minerals under the United States | 


ee mining. laws..: The failure to include such a provision, the broadening 


ne “of the scope. of the reservation provision of the act of 1915 to include. | 


: the mineral: school. ‘sections. and the repeal of the act of. 1989 which — 1, 
_.. had opened the reserved’ school sections to mining ‘locations, clearly — 


evidence the intent of Congress that after the act of March.5, 1952, 


_ Supra, s school sections. reserved by the act of 1915. no longer. should a 
_.. ‘be “opén’ ‘to’ mining locations. “Although: a:mining location-is-not-a 
gale unless and until the owner thereof applies for a patent, when he — 
~ must pay for the land, the words “reserved from sale or settlement” 
~ in the act of 1915. bar mining locations. — ‘This is apparent. from the — 
lieu. selection. provision * ‘of the act which authorizes selections to be: -_ 
—- moade by. the Territory: in lieu of those portions of school sections. 5. 24 
' which have been “otherwise appropriated.” * This is further ap- 
“parent. from. the. fact, that Congress found it necessary to pass.the 
act of 1989 to open. the reserved school sections to mining location, . 
which would not have been necessary if “r eserved from sale. or settle- 
ment” did not-bar such locations. .. 


~ Application 027871 invokes no act ander ehiclk thie. - papartihont 3 


o of the Army wishes the withdrawal to be made. However, presum- 


ably that Depar tment, wishes it made under the non- -statutory power — 


A of the. a are as. s that Department requests a withdrawal from all ‘ 


In a . decision concerning ‘te words “settlement and antes or othe: Seen of appropria- : 


tion” in an. executive order’ withdrawing’ lands, the ‘United States Supreme Court held that be 


“appropriation” Ancluded appropriation by mining location. Mason, ve United States, 260 Bi 
| U: 5. a 554 (1928), . , : : | 
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. ; forms oe appropriation ainiler the public eee laa; including. the: ee 


ee United States mining and mineral leasing laws. The withdrawal - a 


- might: be made: urider. the act of June-25, 1910, supray, which: could*be ~~ 
- done without risk of valid metalliferous mining locations being made. oes 


onthe school section involved, until such time.as the Territory might 


"ad give up its rights to the section by aes a Tew u selection and obtain- He 
— ing departmental approval thereof. ' re Oe, 
The section here in question, even if it Should be withidesieen for’ eg 

- public purpose, would still be subject to the overhanging or continu- 


= Ing reservation made by. the act. of 1915. That Congress | intended a 


ay ne reservation to. be a continuing one effective immediately upon the - _ 
removal of any legal bar:to its attachment,’ is indicated by the pro- 


7 vision in the act as. amended. by the act of March By 1952, “supra, that . 


-_ the reservation should not affect any’ lands: within Gan existing reser- 
vation of or by the. United States, or lands subject to or included'in 
any valid application, claim, or. right” unless: and until: “the reser- 
: -vation, application, claim, or. right is extinguished, relinquished, or 
_ eancelled.” A reservation of the land for the use of the United States ~ _ 


Jae takes precedence over but does. not completely’ annul the reservation. ee 


for the Territory so as. to prevent. the latter from: applying once the | 


_ ‘Federal reservation-is vacated. On: the other. hand, theré.is no‘reason. ~~ 

- avhy the’ ‘Territory, if it so desires, may not in liew of awaiting ter-  - 
~ mination of the withdrawal, PRIY. for other: Jand i in Tiew of ‘that. ie 

| withdrawn, | | Oe 
Section 1 of the act noe Jt tine 85; ‘1910. (86° Stat. Baty: 43. Us 8: 6. ae 
sec. 141), authorizes the President to withdraw. publie’ lands “ternpo- 
varily” but the section: provides further that. such. withdr awals “shall ee 


remain in force until revoked: by’ him or by an act of Congress. ao. 


“3 Therefore, at the will of ‘the President or of the. Congress, a with- iS 


drawal made under the act could exist indefinitely and in: practical — 


~ effect be permanent. However, as far as lieu selection rights: of the | oe 


4 ; . ‘Territory under the act of 1915 are’ ‘concerned, it is immaterial whether re 
a withdrawal of a school section i ‘18a temporary or a permanent: one.te 


My answer to question (2) 1s that the T Territory i is entitled.to exercise 7 


< ‘ a liew selection rights under the act of L9T5- where. a reserved. school. -—_ 


fe 1a. SEG 16 Either a “temporary or ‘pernianient. withdrawal of sehigal: ‘section. lands. ‘entitles a State. tt ¢ 
sto make liew selections under the general act of ‘February 28) 1891- {43 U Ss. secs. 851, a 
B52). See Departmertal- Instructions of April.9, 1920. (4%. L; D..361)°;- “Departmental De- a 

- _@ision of April 18, 1981. (53°. D. 865),; United States v. Morrison, 240 U. &.. 192 (1918), 


: i nes ihe sane rule eel to: Men selection rights. under ane act, of: 1915. a 


a Catiearnitig: Gaston (3): 3 _ 7 ae : 
oe ab think that it is clear on the provision in ae at bof 1915, aoe ne ee 
izing selections by. the Ter ritory ‘ ‘in lieu”? of reserved school sections, 
oe and ‘from, the provisions of 43 CFR. q 6.2/and 48 CFR 270, 4, that upon - ne. 
secretarial. approval of a lieu selection made under the act, the Terri- 
oe tory’ S claim to such portions ofa reserved school section as are assigned 2. . 
> asa basis for the selection is extinguished. Aside from such approval, Ate? 
on =e know. of no means of extinguishing the: ‘Territory's: claim: to a school. A 

oe section reser ved by the act, short Loft an 2 act of i ie | ey 


ws cs "SCHOOL SECTIONS RESERVED: FOR ALASKA) = 85 


| Febr wary be 195% 


: 7 aacHion is: eter withdawa: for governmental p purposes “by or under = ee 
othe” authority: of any, Act of- Congress.” ee ee AS. s-inmmaterial. oo 
= ee whether the withdrawal 1s: ee manent or are sage ie oS see 


7. a —- 


- “The , following: aiectuons, have’ a asia; which. I [will designate ae Se 
G questions (4) and (5),and which I will now answer: oS ar ae 

| (4). Does the liew selection. provision: ‘of. the: act. of 1915 i 
ee : authorize the ‘Ter ritory to: Select public lands which on: the — —_ 
date of. selection are known to be mineral in character, in lien | 
es of a. withdrawn school section, : miner al or non-mineral, Teo 
ett served by the act? | 


(5) Is the general school land indeinnity’ a of Wébréaty te 


eT ge tRT (26 Stat. 7965 48 U. S.C. secs. 851, » 852), Applicable ee 


to ‘Alaska? 


Concerning Quiestion: (4): 


In‘view: of the pares to the act. “ok 4915, as byt ee act oe 7 


3 March 5, 1952, supra, the reservation made by the: act of 1915 isno 
os . longer J restricted to school-sections not known on the date. of acceptance aa - 
. ofthe survey to be of mineral character and now it x may include mineral 
fe s¢hool sections. But neither. the act of 1952 nor any other act amending te Sa 
| the act-of 1915. made any change:in the lieu selection provision of the 
-*. ‘act, and it remains.as it was in the original act of 1915. That provision: ae 
as is alent: as to the character.of the lands that may be- selected. — 
. ) Ithas been the settled’ policy of Congress to dispose of miner al lands Se 
ae only under laws including them.” “Therefore, the silence of the liew ~~ 
~~ selection’ provision of the act of 1915 as to the character of the land © as 
= that may ‘be selected by the Territory cannot be construed as fimpliedy. os 


woe . ro United States ¥. _ Sweet, Administrator of. Sweet, 245 U. 8. 568. cusns). 
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authorizing the selection of lands known to be of ‘mineral ae - 


Moreover, had.Congress intended that the act of March 4,.1952, supra, oo 


making mineral school sections subject. to reservation the: act:or 
1915, as amended, should also make mineral lands subject to lieu se- ce 
lection, in all probability: ‘provision therefor would have been i incorpo- 


rated in the act of 1952. Such a change cannot be held to: have been. en 


: implied by the act of 1952. There is a presumption against: thé implied oe 


: amendment of any existing statutory provision.”* 18 An amendatory act | 


4g not to be construed to change the original act or ‘section further than _ : 


- expressly declared or necessarily implied: 1), _ Therefore, I answer r gues = 
tion ee in the Dee Fo gt alin, | a 


- Cneciin Question. (5): 


Section 8 of the act of May 17, 1884 4 (98 Stat. 94), provides: that: thé 
- Jaws of the United States relating to mining claims and the rights vig 
- incident thereto shall be in full force and efféct ’ m Alaska but provides 
further that nothing in the act shall be construed as putting into force — 
in Alaska the “general land laws of the United States.” Section 27 
of the act of June 6, 1900 (31 Stat. 330; 48 U. S. C. sec. 356), contains 
a similar proves with respect to the general land laws of the United 
States. — | 
The general school fend dignity act of. Rebriaey, 98. ‘1891 (26 | 
‘Stat. 796 ; 43-U. S. Cv secs. 851, 852), authorizes the selection by’ a State 


or "Territory of “inappropriated; surveyed’ public. lands, not mineral ~- 


_ in character, within the State or Territory” in lieu of sections.16 and -_ 
_ 86 where those sections are “reserved to any Territory” and. also are 


within “a military, Indian or other reservation, or are ‘otherwise dis- a 


posed of by the United States.” a 
| - Section 8 of the act of August oA, 1912 (37 Stat. 512: 48 Us 8. ONS 
sec. 23), provides in part that “The Constitution of the United States; 


and all the laws thereof which are not locally inapplicable, shall have 5 


the same force and effect within the said Territory as elsewhere in 


ae the United. States. ” By virtue of this provision, the general right- 

-. of-way-acts of March 3, 1891 (26.Stat..1095; 43 Uv. Ss: C. secs. .893, . - 

; 946), February’ ‘1531901: (31 Stat. 790;43.U. S. C. sec. 959), and March 
4, 1911 (36 Stat. 1253: 43 U.S. C. sec. 961), and the general Indian 
| ‘Allotment Act of February 8, 1887 (24 Stat. 388; 25 U. S. C. sec. 331), 1a a 


2 : have been held to have been extended to Alaska. 20. Hence, the BU ce : 


= 18 Section 1930, page 414, Sutherland on Statutory Construction, 3d Edition. 


- 9.See footnote.18 above. Bat 
2280 Op. Atty. Gen. 387; 43 CFR. Part Bi, 74. 25. “Nagle Ye United States, 191 Tea. cra ; 


ae : (9th Cir, 1912). See: Recretery s opinion. OF: February: cole 1932 (58: I. D, ae 
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arises. = eather the | gener oT act of. Bobruany. 28, 1891, , supra, has been we 


similarly. extended to the Territory... 


Possibly the act of February 28, 1891, Supra, might be held es be - 


“locally, inapplicable” to Alaska within the meaning « of the act of 1912 
because the act of 1891 could not, operate 1 in the Territory when the act. _ 
of August! 94, 1912, supra, was. passed. 21. Until the passage of the act 
of.March 4, 1915. (38 Stat..1214) ;. there existed no general act either~ a 
- reserving or granting to the Territory any sections 16 and 36 for the - 


oe benefit of its common schools. - Hence, prior. to. March.4, 1915, there 


- gould be'no loss to the Terr itory of lands in those: sections; whack? Seoul : 


; have entitled the Territory to lieu selections, even if the act of 1891 


- -were applicable to Alaska. . However, whether or not the act of 1891 | 


_ was “locally. inapplicable” because it could not operate when the act ~ 


of 1912 was passed need not be. decided, as I am. convinced froma. 
| thorough consideration of the legislative history of the various bills, 


. one of which became the act of March 4, 1915, supra, soon after the. 


~~ act.of 1912 was passed, that: Congress ero considered the act of | : 
mas 1891 extended to Alaska, yi the. act of 1912 nor intended the act of 
-1915'to have that effect. 7 _ 


_ During the second session of the 63d Consens; two bills were jutro. - 


duced i in ihe House, - each. of which rovided for reserving and grant- : 
> 


ing | to the Ter ritory of. Alaska, 1 ‘upon survey, sections 16 and 36. “Bach ere 


_ pill-provided for the Territory to make lieu selections and expr essly_ 7 
_ “provided that “the provisions of” the act of Febr uary 28, 1891 (26 Stat. 
791) “are hereby made applicable thereto.” In the third session of the 


same Congress, identical bills were: introduced i in: the House and.Sen- 

_ cate2* respectively, pr oviding for the reservation. of school sections for. 

_.. the Territory and for the lieu selections to‘be made “in the manner? _ 
- provided by. the act of. 1891, instead. of expressly making the provi- 


sions of. that’ act applicable. to. Hieu. selections. One of. those bills, S. 


a 515, was enacted as the act.of March 4, 1915; supra; without change i in 


the Tieu selection provision.of the: Bill. AS thorough examination of — 


= the legislative history. of the bills fails to disclose the. reason for the. - | 


_ change i in wording of the heu selection provisions in the bills as intro- — 
— “duced im the cond. Session, to that contained in the two bills intro- - ; 
—— duced i im the third session. Apparently, the change was made because i 


iL An act similar ‘to the Hee: of f Augiist 24, 1912 (48 U. S. Cc. sec. 23),. was. held not to. foe 


- extended. certain:general acts, “applicable only’ to. surveyed lands, to: the Territory of Oregon 


. because - no surveys therein. had. heen eure by, the: ‘Wederal» Goxeramenti: Stark ee 


‘Starrs, 78 U.S. 402 (1867). 


22 BR, 15870 and HL RB. 17262. 


a 20H. R 20851 and s. 7515. 
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. Congress decided merely t to sae ie itieuhods ane procedures suthce | 
jzed by the act of 1891 and. the regulations thereunder, rather than - 
_ make the lieu selections of that act. applicable to lieu selections. made 


under the act of 1915... ‘This conclusion is supported by the meaning 7 


of “manner” as generally construed, namely, that it means the method ._ 
OE doing a ‘thingy. or method: of: ‘procedure or execution. I find noth- | 
_ing in the act of 1915 indicating. that Congress intended -‘ ‘man-_ 


ner”? in that act to have a meaning different hag that ordinarily given — 


it. At any rate, it is a well established rule that changes | made in a 
_ bill during its consideration if later reflected in the law are made with — 
a purpose and the change here under consideration can only mean 
_ that rather than extend the 1891 act, Congress decided to extend the — 
> procedural: parts of it only. No other reason for the change is dis; 
closed in the history. of the legislation... Therefore, my answer’ to — 
question (5) is in the negative. : 7 7 on 


J. Reve ARMSTRONG, - 
Solicitor. 


| APPEAL OF TRISTATE CONSTRUCTION CO. 
‘TBCA-63 aoe Decided February 26, 1957 


Contracts: Unforeseeable Canses—Contracts: Delays of, Contractor —Con- 
tracts: Damages: Unliquidated Damages - : . : 


A strike precipitated by the decision of-a contractor to discontinue paying its. 
employees for travél time when such employees were affiliated with the 
- union that called the strike, and it was customary for employers ‘in the 
area to. pay their employees for travel time, is not aD unforeseeable cause 
of delay beyond the control and without the fault and negligence of the con- 
_ tractor within the meaning of the. “delays—damages” clause of. the standard 
- form of Government construction contract, and does not entitle the con- | 
~ tractor ‘to an extension. of time for the performance of: the contract. So. as 
> » -to*aveid:the*asséssitient of ‘liquidated: damages. The-question whether ‘the ~ 
“-. strike was unforeseeable and beyond the. control of the contractor does not | 
necessarily depend on a determination of the legality of the conduct of the » 


contractor or of the union that called the strike. While it is more readily a 


to be expected. that the illegal. conduct. of an employer will lead to a strike, _ 
-. the converse of this proposition is not necessarily true, and: there are’ ‘many | 
i: ‘circumstances in which an ‘employer can readily. foresee. that the exercise es ; 

his legal rights will lead to a strike and delay. the ‘progress of the work, | 


be a ee See Melsheimer Vv. ‘MeKnight, 46 So. (827. (1908) ; : ‘United States Vv. Watashe et al., 117. ca 
F.2d 947 (10th. Cir. 1941)°; People v. Bagh; 29'N. E.. 878 (1892) ; Cover « et at. ve 1 Con ae 
ne ee 121 P. ea a . aoe ieteg, he hi 





i TRI-STATE: ‘CONSTRUCTION: co; ee BOF 


atk _ February 26, 1957. 





‘Contracts: “Additional Compensation—Contracts Appeals 


; ‘The Board of. Contract Appeals Jacks jurisdiction to consider. a. daim. for “i 

; additional. -compensation when no appeal was taken from the contracting: 

4 officer’ S decision rej jecting the claim within the time specified i in 1 the “disputes” 
‘clause of the contract. ys 


Contracts: - Appeals—Contracts Comptroller Genet al—Contracts Payments 


“When a. contracting officer withheld from payments due under a ‘contract. 
sums to cover contingent liabilities: of a contractor by. reason of alleged: 
labor violations being investigated by him and by the. Department of Labor, - 
. . but made no findings of fact with respect to the: alleged labor violations and. 
| ae merely informed the contractor. that the matter was being referred to the 
Comptr oller. Gener al, and when - the contractor. never requested the con- 
~ tracting | officer to make. findings of fact with respect to the alleged ‘labor 
Anes Violations and did not complain | of the withholding in its notice. of appeal, ; 
a 7 but only in a- subsequent brief, neither the issue of the alleged. labor viola- 
“tions nor the: propriety of the withholding is properly before the Board of) 


“ . Contract Appeals. -The submission of the matter to the Comptroller General, ae 


; did not. constitute. a. finding of fact. or decision. within the meaning of the: 
ie disputes? article of the contract, or of the e regulations of the Board. 


“BOARD OF conTRaCT APPEALS | 


On Novanber | 10, 1955, the Tri- State ‘Consimiclis Cs, oe Port 


: Saha Oregon, filed. a. ‘ottes of appeal from the findings: of fact aud) 

.. decision of the contracting officer, dated October 14, 1955, which denied. oe 
- the contractor’s: request, dated October 5, 1954, for an extension of | 

time of 43 calendar. days: for the. completion of Contract No. 


< 14-03-001-10969, entered into’on June 2, 1954, with the Bonneville a 
em _ Power ‘Administration, . hereinafter raferréd to as Bonneville. 


~The contract, which was on U. S.. ‘Standard. Form 23 (Revised. ; | ao 


“March: 1958). and: incorporated the General | Provisions of U. S. 
Standard Form 934 (Mareh 1953), provided. for the construction of. : 
eee the Forest Grove-Timber 115-KV Transmission Line. — | 
_ “Qnder*the-terms ofthe: contract. the-completed line was to- be’ de- 
me livered 130 calendar days after the date of notice to proceed, which 
was given on June 7, 1954. The line was finally completed on No- 
} vember 27, 1954, or 43, calendar days beyond the scheduled completion 
date. The contract provided for the assessment of liquidated damages. 
at. thé rate-of $100: per day-for each calendar:day of delay beyond - 
the’ established completion date, unless.such delay were found to be- 
ic excusable. In his findings of fact and decision. the contracting officer 


ed 1 See pae (by of clause ‘5 of ‘the General Provisions, and paragraph 1-104 of the. 
eS contract spec Hone): ~~ 
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determined that liquidated damages should be nsec for 43, calle 
~ dar days of unexcusable delay, or in the total. amount of $4,300. 7 
The basis of the contractor’s request for an extension of time-is ae 
the delay was caused by a strike of its liiemen and groundmen on 
August 23, 1954, and the concomitant. establishment of a picket line, 
beginning August 26, 1954, by Local 125 of the International Brother- 
hood of Electrical ‘Workers. The: strike was called because on Au- 
~ gust 20, 1954, the contractor’s crews: had been informed ‘that they 
would no longer be paid for time spent in traveling from their as- 
sembly point.to the site of-actual work. The jobsite appears: to have 
been picketed during the whole of the: remaining period of construc- 
_- tion, but the contractor was, nevertheless, able to secure, although with | 
— great difficulty, sufficient men to complete the work. 2 7 | 
To be excusable, the contractor must show, as provided ; in. clause 
5 (c) of the contract, that the delay in the completion. of the work was 
“due to anforesesable causes beyond the control and without the fault: 


or negligence of the Contractor,” including but not restricted to vari-— 


ous named. causes among which strikes are mentioned specifically. 
_. The appellant argues that the strike was not a foreseeable conse-— 
7 quence of its refusal to continue to pay its employees t travel time. : It 


_ contends, on the one hand, that its refusal -was lawful and represented 


a legitimate dispute with its employees, and, on the other hand, that 
~ the conduct of the union, which it asserts was not a certified bargain- 
ing agent in accordance with the provisions of the Labor Management 
Relations Act. of June 23, 1947,3 and was engaged in picketing in. 
violation. of the laws of: Oregon, was unlawful. ‘The appellant also 


argues that in any event the: contracting officer’ had ‘no authority to: 


determine the cause of the strike but-was bound to grant an extension 
of time once it was shown that. the Sate had been ue by. the. 
strike. - 
The record oe that the Eevional Dineen of te Nations Later a 
Relations Board did refuse,.for lack of sufficient. evidence, to file” 
charges of unfair labor practices against the contractor. But the 
Board does not deem it necessary to determine whether the conduct. | 
of the contractor: was lawful and the conduct. of the ‘union was’ un-.. 
lawful. under. the provisions of. either Federal. or State. law.. The 


: " contractor has misconceived the issue,. which, under clause 5. fe): of e 


3 See the pontentto s letter dated rere: 19, 1955, to Bonneville, in. ‘which ‘the ex 


. tension of time of 48 days was requested. 


361 Stat, 186; 29.0.8. c., 1952 ed., sec. oS et se. 


ae oe “APPEAL OF TRI- STATE: CONSTRUCTION co. oe | 
mee : Pecee a am | February 26, 1957 | 7 - et 
2 the: contract, is nob. necessarily: one. of legality but of foreseoability. Pe 
For present. purposes, the Board will assume that the conduct of the 
contractor was lawful but that. does not dispose. of the question, whether —, 
a the strike,. with its consequences, was unforeseeable. | 


"In United States v. ‘Brooks: Callaway Co., 818. U: ine 190 (1943), ace ae 
“8 Supreme Court held that: the causes of delay specifically enumerated. - 
ain the provision excusing. the contractor. for delay were not.unfore- 
~ seeable per se... Said the. Court: “The purpose of the proviso to pro. 2 


._ tect the contractor against the unexpected, and its grammatical sense, 


[ both militate against holding that. the listed events are always to be - 
= regarded as. ‘unforeseeable, no matter what. the attendant circum- 


_ stances. are. Rather, the adjective. kage must saad on j 
bee event set out. in the ‘including? phrase.” = a 


| ‘Tt. follows that the mere. fact that: strikes 2 are among the enumer erated. -2 | 
~ causes of delay does not make every str ike. and its consequences um) 


ies foreseeable, and that the. contractor must. show that they were unfores 


| ‘seeable in fact. Mor eover, clause 5 (c). expr essly provides that causes : ae 
of delay which-are. within the contr ol of the contractor or due tohis 


_. fault or: négligence are not to be régarded:as unforeseeable. | Now, . 
| while itis more readily. to be expected. that the illegal conduct. of an 


employer. will lead toa strike, the converse of this pr ‘oposition | isnot 

a necessarily. true, and there are many circumstances in which an em= | 

= ployer. can readily” foresee that the exercise. of his legal rights’ will 
~lead.to a strike and delay the. progress of his work... In such @ casey _ 


7 he must choose between the exercise of his legal rights as an employer, , 
. and the danger. of, defaulting on his obligation. as a contractor. Ee 
In the case of a’strike that an. employer has himself precipitated, the a 


- burden must rest on him to show that it was unexpected. | Itis conceiv- - a 
~ able: that a strike, which could not reasonably be foreseen, may result: ed 
~ from the sondiet of an employer, as, for instance, if a strike were to 


follow fromthe. failure of.an employer to reply to.an. employee’s “Good. 
| ~ Morning,” but such cases must necessarily be rare. On the other’ - 


: . hand, it- would seem. to be apparent that as a rule. any strike resulting’ ~ Je 
7 ‘from a sudden change in an important. term or condition of employ: hea 


: : ment 1 1s foreseeable. As the change can be made only by the employer, ~ 


itis clearly. within his control, and. if it is made under circumstances 5 o— | 
which indicate that it will pre ovoke a strike, the employer’ S mene fe 


| in making the change must be reg garded as faulty. | : 
~The record i in the present case: shows that: prior t6 the occurrence. of = 


"fa strike, the contractor chad d good relations with its employees, and "a 


es AQ : e. | "DECISIONS OF THE: DEPARTMENT OF. ‘THE INTERIOR tos. ID. 


fap progress on: ‘the eel ot ie contract: was bene “rinde: ce 


: . Indeed, from June 10 to August 20, 1954, construction had: progressed * 
_ “SO satisfactorily that. 75.6 percent of the work had been completed, ae 


| although only 56.9 percent of the performance time had elapsed. On 


- ; 7 : August. 20, 1954, however, C. H. McGarr, who had been the: superin- 
~- tendent on. the. job from its commencement: was. replaced by-a new 


superintendent, E. Michael O'Callaghan, who: proceeded to. ‘inform — 


es the contractor’s employees that they would no longer | be paid for travel 
= time. - Even if the men had been wholly unorganized, and belong ged 


to no union whatsoever, it-is apparent that trouble was to. be expected. = 


| | : The payment. for travel time was an important term: or condition: of" 
a3 employment, and. a sudden decision’to discontinue ‘such payment was 


: bound to lead to resentment. | However, the métobers. of: the con- ey. 


- tractor’s crews appeared to belong to Local 125, and the local appears — 


. to have had collective bargaining. agreements whe many contractors a 


. a 7 inthe area. Moreover, shortly after the contractor had commenced 
: operations, the local had written: to it to state: “The bearer, 1G Or 


Taylor, will act as Steward for your job until further notice from this 
- Local Union,” # and. the contractor’s: superintendent appears: to have 
oe agreed. that.the job: would. be worked 3 in accordance with union: ‘rules. 'Z se 
‘And, finally, it appears that the practice of paying employees for J 


“travel time was consistent with the terms of a contract between the — 


‘Northwest Line Constructor’s Chapter of the National Electrical Con- 


tractor’s Association and the local unions, including: Local 125.° Aad 


a these circumstances, it is ail too obvious that. it: was, to be ‘expected 
- that the termination of the practice of paying for travel time would ~ 


_ Jead to a strike. It is a matter of common experience. that. the reach 
© of collective labor agreements often extends far beyond the terms of | 
. their technical validity, and that even non-union employers must 

te ‘reckon with them. Certainly it is true that where a ‘practical: working. 
_ arrangement with a union has been made, the’ absence of a » formal: rs 


contract is no guarantee: ao" ainst trouble: | = ee 
*Tn: the light of the fecord. the Board must seeclide thot the Strike ~~ 


ee fas was foreseeable within the 1 meaning of clause j (c) of the contract, y and. - 





4 See. letter datea June. 14, 1954, from Local Union 125, International Brotherhood of a 


— _ Electrical Workers, to the contractor. « 


6 See memorandum: dated May. 28, 1954, from ‘Bonneville’s Branch, of Construction ‘fo : 


a James. io% Bell, Chief of: the Transmission Line Construction Seéction,. which indicated that 


2 -one of the contractor’ 's representatives bad stated not only 1 that McGarr. ieee oe the super. 
. they. would swork. the: ‘job. according. to- thate union contract. Me! ot oe 
_~.. § See letter dated. December 30, 1954, from: the. chapter, to Ww. ‘Dale. e ‘Wadinigton: the’ ‘Bon- ae 
neville Labor Relations Officer, transmitting statement: Ehowane that the contractors in the - , 
area adhered ey the practice of paying for travel: time. : eae ee 
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ae ‘that: jiguidateds dadiag ves or the contractor’ Ss ae in nike completion. of eee. 

the work were ‘properly assessed by the contracting officer. He also. 2.2 

‘found that even if the strike could be regarded as unforeseeable. the 
: ~ delay would have to be regarded: as er ate because: of the con-. 


e tractor’ S failure to. maintain: adequate superintendence on. the job and ° > 


ae an organization and plant capable of. completing the work on. time.’ im = ne 
a However, if such failure occurred, it-was subsequent to the strike, and = 


- it would have been excusable if: the strike itself had been excusable. . 


| “. "Therefore, the second ground) upon. which. the contracting, officer re-" os 
~ + Tied does: not. present an. \infependet ground. for ouier afanting, or: . | 


: : Hs denying relief. . 


In its. brief the. contisicber ae “gene a eee mm ane cot ot ee 


- $8, 384.17 for extra.work in replacing damaged cable. This claim was - | 
~. denied by the contracting officer in a finding of fact: and decision dated: 
"March 16,1955, from which the contractor did: not take an appeal Tee 
Bee within: the time specified in clause 6 of the contract, relating to dis- 
putes. The Board, therefor e, lacks jurisdiction to consider the claim’ 


mere The contractor iso complains that, the contracting officer has with- a 
os ‘held’: ‘from payments due: under the: contract.the -sums: of. $280. and 


o $1,735. 38 to cover contingent liabilities of the contractor under the : 7 
— - Bight. Hour Laws and the Davis-Bacon Act,? respectively. “The 


~~ =pecord. shows that: the contracting officer had. Jong prior to the with-_ "a 


a a holding had under investigation: the labor practices of the contractor, ade 

“oan. had reported alleged violations of law to the Department of Labor eae 

_. which has also been. conducting an investigation which apparently is 
still continuing.‘ In.a letter dated October. 14, 1955, which accom- 
7 _ panied his findings of fact and decision with respect to the: contrac- era! 

--. tor’s request, for an extension of time for. the performance of the 
- contract, the contracting officer. informed the contractor that a balance 

was being withheld from the payment due under:the.contract to cover a 

pe contingent: liabilities. which included. penalties. for. the alleged. labor ee | 

-. wiolations, and that the balance was being tr ansmitted tothe General 


Accounting C Office. with a request: that. it determine - its bar iee ke: hak 
a a ‘The # Contrasting officer concluded: this letter by stating: : 


You may appeal. the decision on. the time extension to the Board of = 
Contract Appeals. * OR You may also: pr ‘esent your. claims to. the Gen eae 
eral Accounting Office for the money. sent to. them. inact ; 


“T'These requirements were: ‘mpanedt by. paragraph: 2-101. of. the apeclacatione® ae i 
8 See 43 CFR 4.16, and. compare Emsco Manusookeing.| Co., ie I. ‘D oz (1958) ; Wiscombe 


Painting Co., IBCA~78 (October 26, 1956). 
2400. 8. C, 1952 ed., sec. 821 et seg. 


Pees es 10 40 U. 8. C, 1982 ed., sec. 2760, cb seq. : : 


or aid o- "DECISIONS. OF :THE . -DEPARTMENT OF. THE INTERIOR: ‘64: 2 D. os 


In its appeal the contractor ae stated that it + was s appealing a 7 
the contracting officer’s “decision-or findings of fact” which, as already _ “ 


ae . stated, was limited to the requested | extension. of time. Moreover, . sy 
‘while the contractor might have requested the contracting officer to. 


: make. findings. of fact with. respect to the alleged labor violations,..it . o 


ao has so far failed to do so.. The issue of the alleged labor violations. 3 


was, as in the case of the damaged cable claim, inter] ected only ‘in. the . 
- contractor’s brief. It is apparent, therefore, that neither this issue 
nor the propriety of the withholding is, on the present record, properly © — 


_. . before the Board. The submission of the matter to the Comptroller me : 
' - -. General did not constitute a finding of fact or decision within thes": 


8 | meaning of the disputes article of the contract, or. of the regulations : - 
an of the Board — — 
| Therefore, pursuant to the eae ditogatéd to thes Boar a of Cait. ae 


- es Appeals by the Secretary of the Interior (sec. 24, Order No. 2509, 


as amended; 19 F. R. 9428), the ee and decision of the: contract- ‘ 2 
- ing’ officer are affirmed. | OO a ya, OP 


_ As pene foe ember... ee . = 
a audi H. Haas, Channa 

- waa SLAUGHTER, Member. — 

APPLICABILITY OF STATE COMMUNITY PROPERTY 


_ LAWS TO FEDERAL OIL AND GAS LEASES WITH 
RESPECT TO ACREAGE LIMITATIONS 


oil and Gas Leases: Generally—State Laws 


2 - State community property laws should not be enaianeed: in deterinining the. oO 


. acreage chargeable to. a holder of oi] and gas leases because’ (1)° they are i 


ae _ governed: :exclusively s ‘by: Federal Jaw,. (2) since their applicability has not. | 
been authorized by Congress their. application would. be- contrary to the 

- Constitution of the United States, and (3) the lessee’s obligation is in the’ ~ 
-hature of a contractual obligation which ean only be transferred with the es oe 


_ approval of the Secretary of the Interior. 


Oi and Gas Leases:  Generally—State Laws 


The State laws applicable to Federal. oil. and gas leases are “limited to those 
_ classes of laws authorized or recognized by section 32 of the Mineral Leas- 7 


— 7 ing. Act. (41 Stat. 487; 30 U. 8. C. Sec. 181 e% S€C.) ag amended. 


iu Gila Construction O bianei: Tne., 63 i D. 378° (1958), 


ee 44] °— "APPLICABILITY OF ‘STATE LAWS, FEDERAL’ OIL; Gas LEASES 45 Mae 
ee. ee a + re _ February 27, “1957 


ge on and. Gas Leases “Assignments or Transfers. 


“Title to or inter est in an. oil and gas. lease may only ba assigned « or - transferred 
» subject: to the: San ‘oval of the ‘Seeresary’ oft the: etnterior. 


-  HE-36416 or 7 | a hee ae | Fesnvary ot, 1987. 
a To: THE Dnenot0R, Bureau ¢ OF hats Mar dcoxien. 


On Ji anuary. 25, 1987, : you : asked for my opinion on the following 


. questions: 


oe ‘Whether. Onn Oreparey. “laws dread. con- n= ge 
: a sidered. in determining whether a. lessee has. violated the 
. acreage limitations of 30 U. S. 6. sec. 184 (Supp. TI, 1956) Qe 
os. “2, Whether the limitation if any: on. acreage tobe heldby 
ee husband. and wife as community, property would be the. same. 
. ag the limit on a person or peodatoe 1. @.,. 46 080 acres as — 
“to oil and:gas? 0 2%: on. S 
a. oe Whether. the pramtepiiens eed in ‘the. corameansey aoe 
ee property Jaws, e. g., that. property. taken. in. the husband’s. a 
a ie “name is. community property, should be. considered con-. 2. 


a clusive, or whether a person may rebut such. presumptions— ae 


| ” os as by showing that. a lease was neparete property!” . ies 
- You also asked whether’ | ae ae | 
“4. Tf the. husband. and. wit iola the: maximum 1 acreage: ee 
_ permitted by law, : may additional mores? be held in trust a0r 
_ their minor children‘ g7?.:. ba ae ee 2 a ae | 


a which’ is a Le ate ° question and which wil be the subj ect rot a separate oo 

. opinion. 7 . i Be oe an 
: The fist fiostia pon the a answer. to a the ; answer » to the sec- i 
ae ond and third questions: depend, is one that appears not to have been» ‘ 


_ - specifically decided by. the. Department, at least in any reported. case. - 


~ In practice the community property laws of the various States have 


not been invoked in the computations of acreage holdin eS. Ea ah indie 


| ~ vidual’ lease. offeror (formerly applicant), whether male or fetnale, 
- married or “unmarried, has’ always been required: to furnish. a State- es 


ment as to’his: (or her) ‘individual: acreage holdings. 


_. “When Congress provided by law for the issuance of oil: and ae a 
a Jeases, on the lands: belonging. to. the United States, it. exercised. the 


‘ power conferred on it by the Constitution: (Art. IV, Sec. 3; Ch. QB): 2 


’ to. ‘dispose of.and make all needful rules and regulations raspecting” a 


~ Jands of the United States. That i: is. exclusive “and that. ee 


AB “DECISIONS OF. THE DEPARTMENT. OF THE INTERIOR, toe i. Lope 


| only ina fig! exercise in some » form can Saehieg in: inde balonging . : 


— to the United States be acquired. ” Utah Power and Light Company — os 


| og United States, 243 U.S. 389 (1917). ‘Fhe same case: > held that what- Loe 


. F ever power a State has with respect to such lands i its: 


So Jurisdiction. does’ not extend to.any matter that is not’ coniistant: cares 
vee full: power: in the United States. * * * to control their use and to prescribe Ine oe 
. what: ‘Manner-others may acquire rights in-them: Thus. * Wa ae the. State. #24 


7 may not t fax the lands rouees or Ease others: with. any right whatever in : oe 


- ene 


 Commusiity! property laws in gence do not require any “edhatie” : 


es as between the parties. Instead title under them vests by operation — 


¥ of law. Therefore, if they apply at’ all it results that the wife be- 
— comes: invested. by. operation of Jaw with a one-half interest in- an 


oil: and= “pas: ‘lease: issued: to: the husband who applies to the United 


eo ~ States in his own name and right without. any assignment or’ other a 


- form of transfer from him to her. -_— 
~ Such an investiture can only be reconciled with bie prtadiple stated coe 


. > in Utah Power and Light Company v.- United States, supra, if pro; 


- vided for in the Federal statute or if the State law 3 is. Wholly. consist — 


ee ent with the Federal law... ne te 
The Mineral. Leasing Act. of February OB, 1990 (a Stat. “48Ts 30 eke 


UL S.C. see. 181 e¢ seq.) as amended, is a comprehensive law provid: Ves 


| ing: for. the. disposal of: certain. federally. owned. mineral. deposits: by | : 


> Jease Tt doesnot contain‘ any: provision making community property 
laws. applicable to mineral permits or-leases. Section. 32 of the’ ACh: .. 
reserves to the States or other local authority the right Ki. exercise. | 


e3 any rights they may have, including the right to levy. and collect. : 
taxes” upon certain property rights of lessees. But-it limits the effect. aes 


oe of State legislation to that. enacted under “rights ‘which they may Le 


have.” Only within the framework of their: authority as it then oe 


| 7 . existed may the laws enacted by the States apply. 


~The Leasing Act provides in section 1 for disposal of the eae 7 - 


“to. “citizens of the United. States, or to any associations of such per- | - 
sons, or to: any: corpor ation organized under.the laws: of the United Oe 


- States, or of any State or Territory thereof, * * *.” . Section: OF es 
of the act. limits the acreage that may be held by : a ‘single lessee or. aes 


aes permittee. ‘Section 30a requires that any. assignment. of all orany 
part of a lease be approved by the Secretary of the Interior. Seetic on 
~ 82 authorizes the Secretary of the Interior to prescribe. “necessary, “3 
(oe. sand: proper rules and regulations” and to do whatever else is neces~ - 
oe sary 107 ‘carry out and eo the purposes. of the. act. ” © Buisye 


ee aay APPLICABILITY oF STATE LAWS, FEDERAL OIL, Gas LBASES- a 2 oe = 
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a a ms a authorimiion, the. Secretary hes isamied. ta necessary ie me 


= prescribe as to oil and. gas lease offers, the requirement. in'43 CFR. 


10 49 (d)’ (3). that. each. offeror’ must. state as a part of: his. offer: 2). 


- ~ that: he. does not. hold- acreage in excess of that. prescribed. by. the lawsee O° 2 


The same section requires the offeror to state his citizenship. _ Other oe } 
. regulations provide similarly: wwith- respect. to the: showing. requir ed. 


: e of applicants: for leases for other. minerals.. The same facts must. he. . = 


= _ determined before an: assignment. ofa lease may. be recognized. . eee 
. Since proof. of the facts required by. the.act to be established. ie er. 


; ‘be made by. the. statement: of each. individual offeror, whether. there _ . 


wig only one or an. association, ‘ites: obvious. that there is: no: way. ane. 3 a 
“whieh: one. individual, acting: alone can: apply. for. and ‘obtain a lease. : zs 7 
* which from. and. after its: actual. issuance will not. be. owned. by. him.” - 


: alone but. will be held i in equal: shares by him and. another. individual, * 


the facts:as to. whose citizenship and acreage holdings. are unknown 


to the lessor, except. as the latter may. be implied. from a consideration 


of the laws of the State. . But. recourse to those laws. for such a - 


- purpose in, the absence of direction to do so by Congress would be - | 
~. inconsistent with that. body’ Ss exclusive right to dispose of the mineral] 


property by. lease. - 


- The rule with respect to. tha guest ahehice the title t tb Feder ar i 
| land. has passed must. be resolved by. the. laws of the United States. - 


_ Jtvis ‘only after: ‘title’ ‘has: passed: that the: ‘property: becomes: -subject.~ | 


“to the. operation. of State laws... Wilcox v. Jackson, 13 Pet. 498,517.05: 


38 U.S. 266 (1839) ; Bernier v. Bernier, 147 U. 8. 242, (1893). "This. 


rule. was applied i in McCune v. Es T8819, 199 U.S. 382. (1905) and Wad- 


Bing v. Producers Oil Compan Ys. 997 U. 8.368: (1918), inbothofwhich © ‘ 
it was held that the right to a homestead entry passed to the widow, 
~ if any, upon. the: death of the entryman pursuant: to the mandate: of a 
the Federal law and the State community property law did not apply 
and, in the latter, that. if the death of the wife preceded that of the — 
entryman no estate in the entry descended to her heirs under the com-. _ 
munity. ‘property. laws ‘of the” State.” Conicededly* theres ‘are: differ ie 
ences. between a homestead entry and.an oil and gas lease but there is 
the striking similarity. that the holder of either is bound under: the... 
: Federal law. to perform certain acts in order to keep his estate alive. eee aad 
In each case. his duties are prescribed by that law and his. rewards st 
are authorized by- it. In a sense each. is:a contractual, ‘relationship | 


_ “titider: which - “personal ‘liabilities and ‘obligations are created... In ms 


| :, athens case is. 5 the. United. States. divested of title: to the Jand. Tt: eS . a 


Ag > "DECISIONS. OF THE DEPARTMENT: OF. THE INTERIOR ic i pie 


7 ‘ ue.as to oe lease sat title passes as ae fale sae oa Beige ches s | 


have. been. severed from the realty and then’ only as. to part of: ‘them: 7 | 


- aumniless. royalty.is paid in cash. -However, ‘we are not here.concerned. — 
- avith the ownership of the minerals after thay have been severed from im 


- the realty and have become personal property. — 


' Thus, consideration of State community property lawd in cto } 
mining Federal acreage holdings 4 in and gas. leases: Js s precluded 7 
because: — ee 
aa ‘(i ) the leases : are vaoveraed by Federal ioe ‘dav diplication to them’ s 
of State law | is not authorized by. the Miner al peng Act ¢ or “other, a 


| Federal law; 


(2). application of the ‘Stata law for suah a purpose would: prevent 


tyes : compliance with express provisions of the Mineral Leasing Act; 


(8) absent express or implied: authorization by Congress: applica- 
| tion of the State Jaw would be contrary to the Constitution of the 


‘United ‘States: since the leases involve lands and interests in Jands = 


title to which. is still in. the United. States (note above, that tle 
to the oil and gas vests only upon. severance) j ne 

(4) the: ‘obligations under. the lease -are the setgonsl sbligttions, 
contractual i In nature, of. the person named j in. the instrument as the’ 
lessee:-and. may. only: vest.in. another. after the tr ansfer has. been ¢ aD. : 


proved by the Secr etary of the Interior. ee 
Your second question does not require ‘fur ther’ answer : ‘because. on: 


the basis of -what has been said. if the leases” involved are issued 


separately. to the husband and to the wite, | each would be separately 
chargeable with his or her own acreage. If issued. to both under 
joint offer. they. would be treated as an association, the authorized: 
holdings of which in any State would: be 46,080 acres. In the latter: | 
case each could hold in his. (or her) own right 23 0404 acres in 1 addition 
to the acreage held by. both together. | eae eee 

It is also 1 unnecessar v tor answer "your ‘third question s since it does 


| not apply. rs : 
| a Revs Anaesre0xg, | 
tg baie “Solicitor. oe 


U.S. GOVERNMENT PRINTING: OFFICE: 1957 


ae | TELE SUPERIOR Om 60. BE AL. oe i AQ 
fa THE SUPERIOR OIL COMPANY AND - : | 
ces THE "BRITISH-AMERICAN OIL PRODUCING COMPANY. 
ean” et "Decided. March 8 ‘1957 


| Indian Lands: ‘Leases andl Per mits: Oil. and Gas.) 


~ Where an Indian tribal oil and gas ‘lease provides for aterm of 10 years and as... a os 


“much: longer thereafter as oil and/or’ gas is produced in paying. quantities; | 
pon: failure of production. after the. primary period: the: lease terminates be : 
“its own terms. mr ei ; cae 


‘tie Lands: Leases and Permits: oil ad Gas—0il and: Gas Leases: Rentals : | | 


- - Neither ‘the. payment of advance: rentals ‘nor. their receipt by departmental 
7 + Officials: upon ‘a lease. which: had terminated. ean: fonunie or reinstate: the : 
- lease... ee | - 


; i Indian aanay: eee anid peak oi and - Gas—Oil and Gas Tae: ea : 


- Suspension of Operations and Production - 


- Under. an Indian tribal oil and gas:lease which pr évided: asa ‘condition es its _o 
_existence. that oil and. gas. be: produced in paying: quantities, upon:a cesSa- 
- tion. of. production no. authority is vested in the Secretary of the. Interior. te 


allow a- puSpension of operations and thereby. continue the term of the lease, cs oe 


APPEAL FROM THE COMMISSIONER OF INDIAN AFFAIRS 


“The oe Oil Company and The. British-American. Oil. re ae, 

ye % ducing Company have, through their attorney, appealed. from a. deci-. Bs 
| sion by the Commissioner of Indian Affairs, dated December 19, 1955, ar oe 
- which in effect affirmed:a decision dated March 8, 1955, by the ‘Area ocr 
| Director, Billings Area: Office, Bureau of Indian Affairs, whereby 1 the 

oe appellants: were notified that an Indian tribal oil and. gas mining. lease 


a held. by them (I- -96- Ind. 6800) had terminated. because of a failure to 
ie produce. oil and/or gas in ‘paying quantities. 


The lease. in question, made and entered. into on. Oeéobar. iG. 1, 1941, oo 


oo was: approved by. the ‘Assistant Secretary of the Interior on J anuary Go 


8, 1942. The Jease originally. covered 980.acres? of Shoshone and — 


tad _ Arapahoe tribal’ lands in Wyoming. . ‘The lease specified ; a term. of “10 


= years from and after the approval hereof by the Secretary of the ~ . —_ 
— _ Interior and-as much longer thereafter as oil and/or gasis produced in 


- ‘paying: quantities from said land,” and for the payment, as royalty, of : | 
a percentage of the value or’amount of oil and-gas produced from the 


leased. land. ‘The. primary term of the lease expired January.2, 1952: 


The record shows that a gas well was completed on the land held ‘sub- 


. : ject to the lease during the latter part. of: ‘December 1951. Copies of _ a 
reports from the Regional Oil and Gas Supervisor, Geological Survey, 


are t to. the effect that the well in question produced gas throw gh Febru- i ee 


oe Meise awake q,. 1946, the Tease was ‘canceled except as to 160. acres deseribed as: 5 the ae . 


«N/A seep, 8 Ns Bei W. Sects Lee eRe ars = 
7 422986571" | ee on - . ae ete : a j a 64 I. D, No. Em 


50. : | DECISIONS OF THE, /DEPARTMENT:. OF THE INTERIOR ie LD, 


ary 1958, after. which. ae well was “choked: off. by: water” Baia: no 
effort apparently was’ made thereafter. to- develop. the. land for mining 
_ purposes. Since the last period of production was. during the year, 2 
1958, the advance acreage rentals paid by the-appellants for ‘the years 
1954 and 1955 were ordered refunded.-to the appellants: -..0 <0. 
The. appellants. state that. realizing t the, close proximity: ¢ of ihe expira- : 
tion, date. of the primary. term, and appreciating the. possibility. of: not 
being able:to market the gas from the well in question and not: knowing - 
| ae permanent the production would be, an application was filed by 
_ them on Deceinber 26, 1951,-for'suspension of production:and the.con-. 
tinuanee.of the.lease: - ‘While. this. application: was submitted.on.the - 
- basis of-the departmental: oil and-gas: operating: regulations: (30 CFR 
-221.14),* the Acting Director of the Geological Survey referred: the | 
matter to the. Coinmissioner of Indian: Affairs with the: opinion: that. 
section 221.14 of the operating regulations did:not:constitute. authority | 
to waive the condition. to the continuance of the lease: beyond. the. pri- 
mary term: that! oil. or. gasmust-be’ produced: in paying: quantities. 
The’ Commissioner’ of Indian. Affairs concurred: m’ this” view: in his 
-écision of December 19; 1955." le | 
The primary or fixed oerad. of f the above ‘lease: ee dad More- 2 
| over, the only. condition upon which that instrument might have been. | 
continued’ after” the* primary’ ‘period was: by the production’ Or ‘oil or 
gas in paying quantities, ‘and unless: such a condition’ of the’ lease 3 1s 
inet the-lease‘terminates, not by forfeiture, but by expiration’ of. the 
period fixed by the contract of the’ parties. «Thus; sice the lease in 
question terminated when gas was no longer being g produced i in the year 
1953, ‘the advance’ acreage rentals. which thereafter’ appear to have — 
been: ‘paid for the years commencing J¢ anuary 8, 1954, and J anuary 3; 
1955, should be refunded. * While a See is rhatde by the appellants 


Onan ae eee 


to fhe payment of: those: rentals and their receipt. by field. officials of | 


this Department, no effect can be imputed to. such‘action as. continuing 
thé lease: In fact, the lease itself: provides that such rentals are pay- 
able: ‘only during its continuance.” - Moreover, : upon: the termination 


"2 The following. gas. produetion be months was peed oe : a, So ee 
December 19612 -~ se” 801, 000¢.f. “August. 1958 cece ; ‘ait. ine f.0 


January: 1952. Casa, cease ory 23117, 000¢.f.. “.September:19522 2222.20 -1, 109,000 ¢: f. 
‘February. cf a 2,148, 000 c¢c.£. ...,..October. Ly aes eee ee 1, 264, 000-¢. f. 
March’ 1952____.___-_:. -_ 1, 618,'000.e. f£. °" November. 1952.2. 902, 000 ¢. £. 
April ; 19622. Boek “1,125, 000 'e. £25 >. December ..-1952-. 22 i 4, 079, 000 ec; Ba 
May, ee i, 136, 000 ¢. f..... January. sk], eee ae 1, 463, 000 c. f. 
Jute 1982 soe eee. 888, 000 ¢, te 7 __ February = L:) fs en eee a 28%, 000 c.f. 
July: 10b2) ace eS 1; -.007,-000 c.f: Mareh 1968 2.3 nae “Oe, £: 


oc a i. 221, 14 Suspension of: oper ations, and, polaonoa On receipt ‘of an. appiieation for 
Suspension | of. operations or ‘production or. for relief. ‘from, any drilling or producing re- 
quirement: under a lease,’ the. supervisor’ shall forward such application, with a report: and 
~recominendation, to. the appropriate olficial and, pending action thereon, grant such tempo- 


Pay: approval: as he may'deem warranted i in the pr eimises or reject: guch application” xe. aoe 


-4See Wilbur v. United States ex rel, Osage Oil & Refining Co., 54° By 24 437 (ADD: D. C.; 
1931) 5. Jewett. v. Coffeyville Vitrified Brick & Tile Co., 122, Kans. 287, 251. Pac. 1110 
(1927 ie ‘Solicitor’s OPE 58 I. D. 12 eteeed Summers, The aes of Oil & ee perm, ed., 


rg Sec. 305. - 


AL fy MAXIMUM. ‘ACREAGE: “ROR: SIUSBAND- “AND: SWIEES ; ‘BL ; 7 iy 


; oes Moreh 1, “1957 a 
fof the lene 110: farther: payments’ are due, tieither’ outa cis eae _ 
of stich payments: reinstate | or continue & Tease which had expired by. : 

7 virtue of its own terms... ...,. Poet 


| There is no. existing: authority as asa: Cane upon. hick: a appellant? ey, : - 
we application for a suspension of-operations ‘could: have ‘been ' granted eg ee 


and. the. term of. the lease ‘extended. The appellants. refer to the — | 


- Assistant Secretary eS the. Interior's Aecision of March 28; 1955 4 tae ; 


7 “power to: grarit relief i in that respect. ‘Tovereh the: action. taken posh ; 
owas. regarding an-oil and gas lease issued: iander the provision of sec- 


- tion 17. of the: Mineral Leasing Act, as: amended," ‘ which:act, of course, yal 
wn applies. to public. but: not, to Indian lands,:such as. those covered by: the: a 


_-apresent.lease.; Moreover, a provision. in: ‘the Mineral Leasing Act (sed. 


: 89) © provides specifically: for the:suspension ‘of, operations -and ‘the . = 
-. extension of the term of leases: issued under that: act..'The: condition 


in the instant. lease that it shall continue only for the pr mary. period - 
of 10 years and as.much. longer thereafter: as oil or gas is. produced in» 
‘paying quantities stems from a. statutory’ limitation: In vthat: respect _ 
_ found in the act of May 11,1988.%: In the face of such a congressional 
direction, and: in the pheence: of authority to:waive.or alter. the :con- 
dition’ wider which: the: tribal Tease: :was. executed and: appr oved, no. 
officer: of this Department: was authorized. to‘ permit: a: suspension: of | 
operations under the tribal lease and thereby continue in force a lease | 
-~which expired. by reason of its owm terms.**:. ‘Such administrative io 


power must derive’ from congressional wuthority which As ‘hot: now 


‘apparent... : 
| Accordingly, the aesicion of the Coons of lain Affairs Sy 
-dated. December. 19, 1955, is eirmod; and the ‘eppeal of the on 7 
oil companies: is denied.. : 
> Haren Camisoxiss 
Assistant Seoretary. ~ 


MAY A HUSBAND AND WIFE; OR EITHER OF. THEM, HOLD: THE | 
MAXIMUM PERMISSIBLE ACREAGE IN OIL AND. GAS LEASES IN — 
A STATE AND ALSO HOLD ADDITIONAL ACREAGE AS- TRUSTEE | 
OR TRUSTEES FOR THEIR MINOR CHILDREN ce oe 


“Oil and Gas Leases: Acreage Limitations “ . a oa ed nie an 2 ee 


-_ ‘husband and . wife may, each. ‘hold. ‘the maximum. acreage, . permitted by | - : ; e 
a _Section 27 of the Mineral Leasing Act. (4 Stat. 487; 380-0. 8. &. sec. ‘381 te 35: 


5 See United Siete ¥, ' Bi oiol, 1s F. 2d: ‘565. | D. Ola, 1926) : "cf : Hay ¥. ‘Btanotina . . ee - 


O11 & Gas o., 228 °F. 24 298, 306 (5th, Cir. ee 
6621. D. 111 (1955). oe 

.. 730.0, 8. C.,.1952. ed., sec. 286., 

880) U. 8..c., “1952. ‘ed, eC. 209... 

oe 52 Stat. 347 + 25.0. S.C; ‘Tomo ed, sec. 3968. SA en ce ey ne ee 

Saar 10" Cf. United States v. ees eupra, fn” cn a Se eg CSN ETA Tait eae Gon, HE Ee 


es 62°... "DECISIONS: ‘OF THE! ‘DEPARTMENT OF THE: INTERIOR. tea LD. 
. te et seg. - as Pamended: to a ‘single. lessee. hey 4 may hold: together, as: an ae 
Sia ‘association, ‘such. maximum acreage. Where either holds the maximum 


acreage he (or she) may. not. hold additional acreage ag. trustee. for minor. _ 


nal children but where both hold the maximum acreage ag an association. either ‘ 
may hold in his. (or her), own name or as trustee a total combined additional = 
its acreage equal to one-half the: maximum.. — ae Baer Beak Be oe 


a ea Mseu8 a5 be meee = PGal — en es e es me = “Manos 1, , 1957. 


Pe To THE Director, Buruav 6 OF Lanp Manacenmwn. 


| In your memorandum of J: anuary. 25, 1957, you: asked a alt ques- os 
| tions. relative to. the application: of : State: ‘community property’ laws 
to Federal. oil.and gas leases and. concluded. with the. above: question oo 


ae [title] in substance. Since the answer to “your other. questions. ap- 


: " peared to. divorce. this one from the: general subject. (see. M-36416, . : 


| Feb. 27, 1957, p. 45) it was deemed: advisable to answer it separately; - 


The question .as. now: phrased. is, impliedly at least, answered by — 


os : | “the regulation 1 In 43, CFR 192.42. (e) (5) which requires a trustee for. 


‘a minor oil-and gas lessee to furnish evidence not only of the minor’s 


vi ‘qualifications but of his own.as well. This regulation is based on the a 
provisions of sections 1 and: 27 of the Mineral Leasing Act (41: Stat. 


487; 80 U.S.C. sec. 181. e¢ seq.) as amended, which (section:1). limits — 
the issuance of such: leases to citizens and (section 27) forbids both — 
direct: ‘and. indirect. holding of acreage. in excess: a the: Preseribed _ 


a - maximum. | 


cacy The succinct. answer to. your pene is: that ithe’ a cece nor 
--awife holding the maximum allowable acreage in his ‘(or her): own 
-name.may hold additional acreage as a trustee for his (or her). minor 


children. Where: a. husband -and. wife: together hold-the » maximum -. 


oe acreage permitted 1 to a single: lessee, either may hold individually. or 
as trustee or in part one and in part the. other additional agree’ ops | 
to one-half of the e jointly:h held maximum. | : . 

“ pee as | J Revs AnnSTRONG, | * 
| se | Solicitor. 


fee a HENRY. OFFE: 
= A-27408- Decided March 18, 1967. 


Sig eee ee 


7: Small Tract ‘Act: Renewal of Lease—Regulations: ‘Appuicanitity 


ao _ Where a regulation governing renewal of. small tract leases. is: amended. after 
> the issuance of a lease and i is not. specifically incorporated. by. reference. i in the — 
“Jease, the regulation: will be deémed’ ‘applicable to. the lease if it confers: a 
- benefit -and ‘not’ an added obligation: on thé. léssée, does: not affect the rights of | 
others, and is not detrimental to, the, interests of. the United. States. an 


Th Tract. Act: ‘Renewal of Lease Raed one 


An application. for renewal of a small tract lease Which has ‘been classified é for Z 
3 E lease and sale may ‘be approved ‘where a. showing is made that. the. lessee’s : 


oe - - failure to meet the requirements’ for, sale. of the tract: is. justified. under ne 


BBL uaa eh vo UEIENRY OFFE > fee: organ BR. eas 


March 48, 1957. 


“ cirenmatances. ‘and: ‘that -nonrenewal of the lease would. work an: ‘extreme aes 


“hardship on ‘the: lessee. 


"APPEAL FROM ‘THE. BUREAU OF LAND MANAGEMENT - 


He Tenry. Ofte ie appealed to the Secretary of the Tateeen Rott 4 a a: 


decinen of the Director, Bureau of Land. Management, dated July — 


19,1956, which affirmed the decision of the manager of the Los Angeles 2 


, isnd office, dated April 11, 1955, rejecting his. application to renew his 
small tract lease.of the: Wiss BY! SWI4NW1,4 sec. 16, T.1S., R.4E., 
S. B. M., California, issued under the act. of J une 1, 1988: (43 U. S.G., 
1952 ed., sec. 682a), for the reason:-that Mr::Offe had not placed: the . 
; required: improvements. on the: land. and: had. not. sitisfactorily: ¢ ex- 
plained his failure to do so:. Pee | 
The appellant’s s lease was ‘igetied for: 2 Penca of 5 years: on “Apeil a 11, ae 





ee 1950, and. provided. thatthe. lessee: was entitled.to pur chase. the. iand oo 


on or-after 1 year from: the. date: of. the lease: provided. that he had) 
7 made the required: improvements on the land and:¢complied. with. the | a 
- “terms and conditions of the lease... By section 4.(b) of the lease the 
~Jessee agreed. to. construct. upon: the land ‘ ‘improvements. appropriate ee 
. for the-use for which the lease:i is issued,” which was as. a cabin: sltéses . ie (. Fe 
On April 6,1955, 4 days before the lease was due to expire, the: ape ae 


. -pallant filed with the land offices, 1 an - application to: renew his. cae — 


_ is and. eventually to auenal the lease “in an coprepriae Fiteotion.” es 
~ -It:also.stated:that the appellant had tried:té:comply with the terms 


Me and: conditions of: the lease and referred to:an attached’statement and ies 


cs enclostrés.. In: the* ‘space onthe standard. form: of application: for - 7 
ipa renewal: (Form 4-77 5a) which called: fora: description: ofthe imprové- 
ments: constructed. on the land, the appellant. stated. “The applicant 


As: especially calling: attention. to. the lack of aecessability. caused. ‘prob- a 


ably by erosion.” In a letter to'the land officé, which. accompanied. the. - 


~-appellant’s. application for renewal, he: stated. that renewal of his: 
- lease would give him a chance to taales the location accessible, and that. 
he had undergone two. operations since 1953 but. had secured the.serv- 


> “jees of a licensed contractor to erect.a building on the tract. ‘With the : 

letter he enclosed an advertisement. of a. “package plan”. 12--by 16- “Toot: 050 | 

- house-and a letter.dated March 29; 1955, from. the: contractor stating ae 
- that he had examined the: appellant's dénsed: land. and. had-found itto =~ 


‘be inaccessible for transporting. building: material, equipment, etc, — 
. because. of four. deep washes.’ ‘The contractor r recommended, that the. 
gore! find. some other site. . Be ta 7 


. The manager rej jected. the. application. ae ceneeal ‘and, his Saec ga - > 

ares was later affirmed. by the Director.. ‘From the: latter decision: the: ae oS 

z -Ditcarit has appealed. to the Secretary. - fg SRE eg yar ee tee 
In his decision. the. Director cited a | provision of the © appellant’ ae: ve 
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ne im to the effect. that the: desea a ok tog renewal of his lease -_ 
- “not more than 6 months nor less than 60 days. prior to the expiration 
_ . thereof” and stated that the appellant did not apply for renewal of the — 

_» lease until April 6, 1955. The decision then stated that “Even if he 


% had, however, the: application would still be held for rejection for the — 


reasons below. ” The decision went on to say ‘that under the depart- - 
mental: regulation i in effect when the appellant’ s lease terminated ree 
_newals could: be granted only upon a showing that the lessee’s failure . 
- tomeet the requirements for sale of the tract: (i. e., the construction of | 
' improvements) was justified. under the- diveumstances and that non- 
renewal of the lease would work an extreme’ hardship on. the ‘lessee. 
The Director concluded that the information given by the appellant 
~ with respect. to his. dealings with the contractor “and his illness did not 
: meet, the requirements of the regulation. a 2 a eae _ 
The Director’s decision reveals some pan finions as to the’ require 
| menits’ necessary for a, Spee of: the appellant's’ I lease. “Bection. 2 of. 


— : the lease provided: 


“The Lessee may. apply for renewal. of the lease, not more e than 6 oe nor oe i 


i than 60 days: prior to'the expiration thereof; and, if-it is: determined. that a: new 2 


es lease’ should. be granted, will be accorded a preference. right toa’ new. lease, : for E oe 
| such. term and upon such conditions’ as may be fixed. a aie , 


. This provision was in accordance-with the regulation i in. effect at the. : 


a _time when the lease was issued (43.CFR, 1949 ed.; 257.11). 


©. The Department has ‘very recently held in the: cs of Gilbert ve ey 
= Levin, 64 I: D,.1 (1957), that this provision of the lease gave the 


- lessee a contractual right: to a renewal of his lease provided. he 7 


applied for a renewal. within’ the titie limits specified and it were 


. determined that a new lease. should be issued. Thus, it was incorrect; 7 


forthe Director to state that even if the appellant. had applied’ in — 
. time ‘his application for renewal could. not be allowed because of his - 
; failure: to show a justification . for not constructing the required — 

: improvements and his. failure to: show hardship. No such showing 
was required under section 2 of the appellant’s lease. | 
The appellant, of course, did not apply fora | not less then 
60: days before the expiration: of his lease term.’ Consequently he’ 


. lost his contractual right of renewal: under his lease: The question 


then is whether any other provision g governs his right to a renewal | 
of his lease. At the: time when his lease expired, the pertinent small 
tract. regulation on renewals had L been amended and renumbered to’ 
read as follows:. - Ph ie Oe AE gee, eee 1 one ae nes 


e * Renewat of. lease. (a) An application 1 for yenéwal of a deage quae t be filed on 
Form 4-775 a, in. duplicate * “prior to the expiration of ‘the lease. A renewal 


aes ‘the form ofa new. lease will. be granted only if it is determined. that a new 


2s lease should issue and that the requiem of. paragraph: (B). or. Noe of this . 


io section have been met. aes 


eo er) = cr Sars ‘a : wat ae i ; 5 : a Sooee hee: S Wee a wo é: che ae, eee pee seach ef ee ; antesan *S Rehan s ee. eerie cee 


Ci: 
ie : 


xe Fa pee oe ° SENRY OFFER ” eee AT AY sae «BS 
ee ee AN | March 18, 1957 ‘out ae 


--(e} Where the land ‘has been Classified for lease and sie, ‘renewals will be 


7 aanrored only ‘upon a satisfactory. showing that: the Tessee’s.- failure to meet. 
the: ‘requirements for. ‘sale of the tract’ is justified under the circumstances and 


7 that nonrenewal of the. lease. would. work an. extreme eee on the lessee. a 
_ {43 OFR, 1955. Supp. 257.15.]. 7 = Be | 
The. appellant complied: a this eotlaucn to nae. extent ine i 

- filed, his application in duplicate on the proper form. before the ex: 
a piration of his. lease term and submitted a. showing as required. by | 
the regulation. . : 
—°”'The Director, assuming ; the ‘appligability: ae ine s régulation, Heid 


Pe : thie showing to he insufficient. But the question, first, is whether the ; 


regulation is applicable. In Gilbert V. Levin, supra, there was-in- 
volved an application for a renewal of a small tract lease issued or 
_ the-same form as the appellant’s lease in this:case. In fact, the Levin. 

-Jease was issued on April 18, 1950,:just 7 days after the. appellant's 


lease. Levin, however applied for a renewal prior to 60 days before 


_ the end of the lease term. The Bureau of Land Management rejected 
_ Levin’s application ‘for renewal on the ground that he failed'to make 


: _ the ‘showing required by the regulation just quoted (Sec. 257.15): 
The: Bitrean’ s action was reversed by the Department, it being held — 


| that the Levin lease incor porated. only the small tract regulations in 
effect: at the time: the leage was issued and. not subsequent changes in — 


‘the regulations. —And,-as stated: earlier, the Department held that, ee 
a new lease were to be issued, Levin had a contractual right. of ace 


under section 2 of the lease : since e he applied for: a renewal within the | 
i time limits specified. _ | Cie ae 
‘Tt was pointed out in. the Levin desision: iat the saling on inéor- 
a poration of changes in regulations was confined to changes which 
_ would impose an additional obligation or burden upon’a lessee. ‘Thus, e 
the Bureau of Land Management, by invoking’ sec, 257.15, had -re- 


. quired Levin to make a showing of hardship and of: justification for — 2 


failure to construct improvements whereas séction 2 of his leasé and 
the regulation in effect when his lease was issued required only that. 


he apply for a renewal within certain time limits. The ‘Department ve 


> held that the Levin lease could not be interpreted : as incorporating the _ 


 dater change in the regulation requiring a showing of. hardship. The — 


a Department specifically pointed out that where a. change 3 in regula- 


. tions would'relieve’a lessee of obligations or extend him a benefit and 
~ would ‘not be detrimental to the interests of the United States, sucha 


‘benefit might well be extended 'to a lessee even though his lease ‘did not. 
~ incorporate future regulations... However, that question was not pre e- 
a sented i in the Zevin case and was not decided. | | 
The question is presented here, The appellant cannot avail himself 


of section 2 of his lease and the old vegulation on renewal since he 
-. did not apply in the time required. The new regulation permits a 


a Tenewal application to be filed at any, time on to oe atl on of the 
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oe ‘Thus, if the new. regulation i is Se to the appellant's iene | 


eg? ale confers. a benefit, upon him. As no one else. ‘has any rights: which — ~ 
would be i impair ed by giving the. appellant’ the benefits of the new.reg- 
ulation: and as it does not appear that any interests of the United 
_ States would be adversely affected by such action, I:conclude that the 


appellant was entitled to. apply for a renewal in: accordance. with the 


new regulation. Of course, coming | under the new. regulation, he was: 


required to make the. showing required by that regulation. The Di-. 
rector held he had not. To that question we now turn. : .°. | 

The first point that must’ be shown is: that the appellant’s failure: to | 
meet the: requirements. for sale of the tract was justified. under the - 
circumstances.... The requir ‘ement for’ sale which: ; is at issue here is the- 
necessity for constructing impr ovements on: the land, -that. 1s, a. cabin. 
-.In-regard to this point.the appellant contends that he attempted to 
place a prefabricated house upon‘the tract. but was. prevented from 


- . doing so by'the fact. that flood erosion. had cut deep gullies’ into-the | 


tract. rendering: it inaccessible for the’ ‘purpose: of placing the house 


upon the'tract. ..The. appellant stated i in. his appeal from the manager’s ee 


ae decision that he explained to: the manager m his. conversation nee _ 


ths ~ him on March 30,-1955, that: 


A ae I did mention, that: a year ago. we did: have in the. gan Bernadino Osiuitty! _ 


heavy fioods, which may. have caused the inaccessability: of. the tract, destruction 


a of roads, but that the building activity of neighbors. in this location will change: = 


the communications conditions, in favour of accessability. * 8. cae 


The statements of the appellant. regarding the eit of ihe.’ 


tee tract because of gullies caused. by erosion. are largely. corroborated. by -_ 

_. the letter. ofthe contractor which was attached.to his. application to 
tee renew his. lease. . This fact, which. was beyond the control of the appel- 7 
a oe lant, afforded a. justification. for failing. to. construct. a cabin. on the — 

eased tract at least during. part. of the last year of the lease... | 


. The. appellant asserts also that in 1955, before seeing the oor 


- he arranged with a carpenter. to build on the tract but: the. carpenter 


took another job. The appellant states that he tried. again and again - 
~ to obtain qualified help: but was unable to. secure any. 


~In addition, in regard t to his failure. to construct improvenients prior - 


to 1955, the appellant has submitted with his appeal statements from - 
— two physicians showing that he underwent two major surgical opera- 
tions in May and November 1953 from which he recovered: slowly and | 
was disabled. and unable to work until the spring of 1956. An addi-. 
tional statement -is furnished from a; dentist showing that he. was a 


dental patient from May 1954 until June 1956, 


The fact alone. that the appellant. was physically oe to. en 


i. during the last.2. years of his-lease would not justify his failure to | 
construct. impre ovements since there is no requirement that he-do the 
work himself. However, it also appears that he is a man of limited 


3 means, ‘Onpiidaring his. physical incapacity, his ; Timited finances fe | 


ret ae mt aoe _ RUBY z. ‘HUFFMAN ET. “ALL os BEES GBR tLe 
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: and edie expenses, his efforts to. secure halp to construct ' improve- ee 

7 ments, and the physical barriers to transporting, building | materials 
to the tract, I. believe: a. sufficient s showing has been. made justifying ee. 
his failure to construct his improvements. se 

‘Indeed, a stronger justification 1 is shown. here ea in I ia L. Ki ing, _ 


A-26843. (December 18, 1953). ‘There the lessee left: his tract in. 


California to work as a construction- superintendent i in. Pittsburgh, i 


2 Pennsylvania. This was during the last. year of his lease and a.1-year 


renewal of the lease. During that time he made arr angements with — a 


| three successive contractors to. build on the tract: but each was. unable. 
to do the. work. the: Department. allowed.an extension. of the lease 


“ tor another year in:view of the Jessee’s: apparent good: faith. oats 
On the question of hardship, according | to the statements aide by 4 


the appellant, he has reached the age at- which he wishes to retire; 


- his wife is crippled by arthritis and he. hopes that.a.desert climate will = 
_ give her relief from her arthritic pains; he is a man of. limited fnan- 


- _ cial resources, but feels he could make a living by raising poultry and 


ca truck gardening; and loss of the small tract lease would: mean’ ex-_ 


: treme ‘hardship to: him. A similar showing as to health needs and : | 


> ‘retirement: desires was accepted i in the: Kirg case. | oo 
Under all of the circumstances of the case it appears that ihe appel- : 
ey Jant’s: failure to meet the requirements for the sale of the tract is _ 

justified and that. nonrenewal of the lease would work'an extreme 


-o . hardship on him.. But, to ‘comport with the intent of the current | 


| . regulation (43. CFR, 1955 Supp., 257.15), which is that land classified 
for lease and. sale will be sold and not continued under: lease, ieee 


= . appellant’s lease will be. renewed only: to. the end of this. year. This. comes 


ate : will afford the appellant ample time to’ construct the needed 3 impr ove- oS 
o ments on the land and to purchase the land. = 


‘Therefore, the decision of the Director of the Bureau. of ‘Land: 


. Management is ‘reversed, and the case. is remanded to. the Bureau for ees & 


= Y enewal of Mee ie appellant’ Jease to December 31, 1957. 


ed | Harem oe 
uae ie . - Assistant i Seoretary. 


RUBY. E ‘HUFFMAN, “FRANCES TORRES, AND 
Oe sian i an | BEULAH MAE CHOQUETTE be 
A873 Decided Mu cure: a, 195%" 


"Admini strative  Bimetioe Reales of Practice: Generally 


The Director. of the. Bureau: of Land Management: may;: pefore an ) appeal 3 is. — - 
taken to the: Secretary, reconsider a previous: decision on his own motion. 


| & and. correct any errors s that fon have been: made in ‘the former. decision. 
s : 422936872 : a 
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: Waters and Water Rights: State ee , 
“Under California law an owner of private lands nae: a correlative. and not 
; an. appropriative right to. the use of percolating water underlying his land, 
and this right is. analogous in many respects to the: rary ene of the 
owner of. land abutting on a watercourse. : , Ee 


“Waters and Water Rights: State Laws 


Under California law riparian rights do not attach to public inna ‘abuttizig 
on a watercour se until title to the land passes into private ownership ; until 
_ then the occupant. of the public land has a right to appropriate water for 

use on the land. re, | 2 5.2 


Waters and Water Rights: State Laws | 
it is not settled nnder California law whether an occupant of public land has - 

a corr elative right to the use of per colating water underlying the land: or . 

- only an appropriative right prior to passage of title to the land. 


Desert Land Entry: Water Right 


Although. the Califor nia law is not clear as to the ghee of desert ian. entry- 

-. . en. to. the: use of percolating water underlying the entered. land, there is 
eas sufficient support for the, position that. desert: land entrymen do. have 
appropriative rights and that such rights satisfy the requirements of the 

_ Desert Land Act so that the Department will not reject applications for — 
. “desert land entry as a matter of law for the reason that the applicants. 
intend to: use per colating water for the reclamation of the entries. : 


| Solicitor’s Opinion M-: 16818 (9: anuary 19, 1956) overruled to extent 
inconsistent. i ee 


See APPEAL. FROM THE BUREAU OF LAND ‘MANAGEMENT 
~ Ruby E. Huffman, Frances Torres, ‘and Beulah Mae ‘Chognee va 


- ia of whom filed an application. to enter land in California under . 


; the Desert Land Act (43 U. S. C., 1952 ed., sec. 821 ed seg. de have — 
appealed to the Secretary of the Interior from a decision by the 


Acting Director of the Bureau of Land Management dated April 2, | 


1956, -wherein the Acting Director vacated a former Bureau decision 
“dated February 21, 1956. The decision of February 21, 1956, had 


affirmed the action of the District Range Manager, Baker afield, Cali- 7 


‘ fornia, i in canceling in part the grazing lease (Los. Angeles 089305). 
_. of Sidney Lee Smith in order that the applications of the appellants. - 


_ and others to make desert Jand entries on the land might be allowed. 


It held that: the land proposed to be eliminated from the Smith. lease _ 


a had. been properly classified as suitable for “disposition under ee | 
~ Desert Land Act. 


The decision of April 2, 1956, eich was rendered prior to the 
: ae of the time granted to Mr. Smith to appeal from the Bureau | 
decision of February 21, 1956, found that the desert land applicants: 


2 intended to rely for. the. ‘reclamation of the land applied for on per- 


a a Sidney Lee. Smith, Appellant, Mars F, Kershner et al., Appellees, Los Angeles 089205, 
ee et al. a 


ee orem abegs 
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| colatintg. Water. to. which the applicants had ‘shown’ no. prior ae ae 
The Acting Director held’ that. under California law the right to use 
percolating water. underlying land is not’ such a right‘as will support ee 


-.. the allowance of a desert land entry. ‘He therefore vacated the former oe 


decision canceling Mr. ‘Smith’s grazing, lease j in Part and rejected the - 


- desert land applications. 


Thereafter, the appellants took this appeal. “Some’t time later. ae i 


— State Water Rights Board of the State of California, which admin- 
isters water rights in the State, requested and was granted an oppor-. | 
tunity to file a statement on behalf of the appellants. On November | 
7, 1956, a legal 1 memorandum was submitted by the Board.. | 
ed The. appellants contend that the Acting Director had no jurisdiction 


- to. reverse the decision. of February 21, 1956, in the absence of an. ca 


appeal by Mr. Smith and that the decision of April 9, 1956, is erroneous 


both as to matters of fact and conclusions of law. The appeal does not — 


specify which facts. may have been erroneously determined nor does 

it specify 7 wherein the decision aay be erroneous in ils aaa cece . 
ofthelaw. | 
With ‘respect. to’ the first eontenition; it. is sufficient: to say that: the = 
~ mere fact that a decision has been render ed on.a matter within. his - 


_ jurisdiction by the. Director, or one acting in his stead, does not cause : = i 
the Director to lose jurisdiction of the viatter. The Director may, — 


- _ before. an. appeal i is taken to the Secretary, reconsider a previous de 


_ cision, on his own. motion, and « cor rect any errors that may have. been’ a. 


- madem the former decision. “It is only after an appeal: has been. taken 
to, the Secretary that the matter 1s withdrawn from the jurisdiction 2 


- ¢ of the Director and he cannot, while the appeal i 1S pending i in the De- — " 


| partment, exercise any further jurisdiction i in the matter... L.D. Craw- - . . | 
ford, Halvor F. Holbeck, 61 I. D. 407 (1954). As no appeal had oo 
been taken. by Mr. Smith ‘from the decision of February. 21, 1956, at. 


the time the Acting Director ‘reconsidered. the. former decision a 


found it to be erroneous, | it is. obvious that the matter was still within © 


/ the jur isdiction of the Acting Director and that he had the authority | 
to vacate. the former decision.and reject the ‘applications. 7 


The land applied for by” ‘the appellants | has been found to be laid ’ z tees 
which will not, without irrigation, produce agricultural crops. The - a 


soil and topography of the land are of such a character as to render 


- the land susceptible to cultivation. if water is available: for i ir rigation. at ; 


: According to a field report no. surface water is available for the i irriga- | 


tion of the land. However, according to the same field report, per-. = 


- colating water underlies the land.. As shown by. the present record, care 


the appellants. intend to use this: per colating water, which: they. hope on. 


_ to obtain. through the digging: ‘of wells onthe lend to be the under- ee 


eae ground : source, for the. irrigation of the land. 


Although the Bureaw at. first determined d that there was as probably oe 
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= sufficient underground water available. to the. land to justify its ae 


., : sification as suitable for desert land entry, the Acting Director,. upon, oe 


oe ‘reconsideration, determined. that applications for desért land entries 
. eovering land in California.could-not be allowed where the. applicants a, 


— : showed. merely. that they ; intended to reclaim the land thr ough the use 
of percolating water to which they had established no prior right. — 


- Reconsideration was. prompted by a departmental decision rendered — | 


on: March 12, 1956, involving the allowance of desert land entries in 


22 - the State of ‘Agtiona: (Oma B. Davidson et al., 63 I. D, 79 (1956)).~ 


: The Desert. Land Act’ requires. every. ‘applicant for a desert land 7 
| entry to file a declaration that. he intends to reclaim the land applied 


2 for by conducting water upon the same, and, further, “That the right . 
 to.the use of water by the person. SO conducting the same * * * shall 


7 depend upon ‘bona fide. prior appropriation.” A regulation. ‘of the 
Department (43 CFR. 239. .13) provides that. no application. will ‘be 


allowed unless accompanied by evidence satisfactorily showing that 


the applicant. has already. acquired by appropriation, purchase, or 
contract a right to the permanent. use of sufficient water to: Irrigate 


| and reclaim all of the irrigable portion of the land. sought, or that he 


has initiated and prosecuted, as far as then possible, approprinte steps 


Pee looking to the acquisition of such a right. 


| As stated above, all that the present: sre have shown 4 Is ihat 
they hope to acquire. sufficient water for the reclamation of the land 
from the. percolating water which they believe underlies the land — 

applied for. —_, | i 
“The Solicitor has eal Conaidersd i requitemanes of the oe 


Land Act. ‘He held that the rule of prior appropriation—i. e., that the 


‘first § appr opriator of water for a beneficial: use has the prior right to 
~ the extent of his actual use and that that. right. i is entitled to protec- - 


; a -tion—was | a well established. doctrine of water law in the western . 
states in 1877- when. the Desert) Land Act was passed. and that, when — 


a Congress. provided i in the act. that: the right to the use of: water. by 


oe. desert land entrymen “shall depend upon. bona, fide. prior appropria- 
-. . tion,” Congress used the. words “prior appropriation” as words of art — 
Bee having a clear and ] precise meaning. He held that under the doctrine 


: | - of prior appropriation. a prior appropriator acquires a ‘Tegal right: to. | a 
ee definite quantity of water which cannot. be diverted | ‘by. any: sub- ae 


—_ sequent appropriator even ‘though the latter could put ‘the water 40° 3 
oa beneficial’ use. He. held further that the right to appropriate water’ aed 


ee for the reclaiming ‘of. a desert land entry is a matter governed bys | 
on ‘State law and that: whether a desert land entry can be based. upon he 

a ‘percolating: water depends upon. whether under the law of a particular ee: 

-_ State percolating’ ‘water is subject to the doctrine of. prior appropria- he 
ton: ‘He found that: under Arizona, law percolating: water is not sub- ae 


7 jet to the doctrine of prior appropriation « and that therefore © sfiplioe- a e 
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“Gans for desert land entries. in: “Ari izona, cannot be ‘lowed. lire the oe 4 
entries would be dependent. upon percolating water. for. reclamation: as: 


-Solicitor’s: Opinion M-36268, 62 I. D. 49 (1955). ‘Tt was the applica-~ 
tion by the Department | of those. principles i in the Davidson case which | 
caused the ee Director to Teconsider. the decision of February - 
a1, 1956. . a : ; el 
Tt ne necessary ther es tore examine the iw. of California to 
determine whether under that law the rule of prior ‘appropriation is 
recognized with respect. to percolating water. and whether an appro- 
priator of such water for use on overlying land acquires a legal right 
toa definite quantity of water which cannot be diverted by others. 
~ In examining that law, we. find that California has in the past ap- | 


| plied both the doctrine of riparian rights and the doctrine of appro- 


o priation to the waters of the State. Both of these doctrines were from — 


time to time modified by the California courts, which took cognizance: 2s. 


of local conditions in settling. controversies between ‘rival users. of i 


water. Recognizing a need for the clarification of its water law, in — 

1928. California adopted : an: ‘amendment. to its. constitution (art. XIV, - 

‘sec. 3) which “compresses into a‘single patagraph a reconciliation and 
modification of doctrines evolved in litigations that have vexed its 

: judiciary for a century.” The amendment is designed “to serve the 

_ general welfare of the State by preserving and limiting both riparian 
and appropriative rights while curbing either from being exercised | 
unreasonably | or wastefully.. The amendment: * * * now ‘constitutes - | 


ie California’s basic water law. * * *?) United States ve Gerlach Live - 


Stock Co. 389°U. 8: 725, 748, 751. (1980). 
The amendment declares: , 


| * FOR that because of the conditions prevailing. in this: State: ‘the gener ail rele 


fare requires that the water resources of the State be put to beneficial use tothe be : 
fullest extent of which they are ‘capable, and that the waste or unreasonable use - 


or unreasonable method of ‘use of water be pr evented, and that the conservation 
of such waters’ is to be exercised: with. 2. view to the reasonable: and beneficial | 
use thereof in the interest of the. people and for the public welfare. The right 
to water: or to: the use Or flow of water in-or fr om ‘any: natural stream or water 
course in this State is and shall be limited to such water as shall be reasonably 
required for the ‘peueficial use to pe served, and such ‘right does. not and shall 
not extend to the waste or unreasonable use or unreasonable method of use or 
“ unreasoriable method of diversion. of: water. ‘Riparian rights in a ‘stream or. 

water course attach ‘to, but to no more than’ so. much of the flow. thereof as may 
“ be required or used consistently with. this. ‘section, for the purposes for which 


such lands are, or may be. made adaptable, in’ view of such reasonable: and bene- - 


ficial uses} provided, however, that nothing: her ein: contained. shall be. construed 
as depriving any. riparian owner of. the reasonable use of water of the stream 


to which his land is riparian under reasonable methods of diversion and ‘use, OF “a -¢ 
| of. depriving any’ appropriator: of: water. to which he is lawfully entitled. This: baba 
section shall. be self-executing, and the Legislature: may: also enact laws in. the. a i 


‘ furtherance of. the Holy, in this section contained..: 
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Ths, while Colina fa qagined Both doctrines, it has limited 
‘the : amount of water which may be used. by either riparian owners or 
- appropriators to that. amount of water which. may he reasonably Te- 
quired for the beneficial use to be served. | | 
_ All water flowing i in any natural canna except insofar as the water 
has been or is being applied to useful and beneficial purposes upon 
or insofar as it may. be reasonably needed for useful and beneficial 
| purposes upon land riparian thereto or otherwise appropriated is sub- 
ject to appropriation under the California law. (Water Code, State 
of California, secs. 1200-1202.) An. appropriation made pursuant to 
that Jaw has priority of right as of the date of the application to ap- 
propriate. . (id., sec. 1450.) . However the. legislature of the State has 
provided no. statutory method under which percolating water may be 
. appropriated. That is not to say, however, that California does not 
| recognize rights to appr opriate and use percolating waters. 


The Supreme Court-of California has long recognized the right to 


‘take percolating: water and, while the doctrine of reasonable use was 
applied at an.early date to such taking by: overlying landowners, the 
court recognized that as between one using the water for the benefit _ 


of his own overlying land. and one diverting the water out of the un- 


| derground basin for use on-distant. land, the right of the overlying: a 
landowner was saeee in KE ate et ab. Ve. Walkinshaw, 4 Pac. | 
766 (1903), the court said: Sp. ee! adhe | 


i #5 Ty. controversies between an appropriator for use on. alebant land aad 


| - - those W rho own land overlying the water-bearing | stra ta, there may be two classes 
— of such landowner 3—-those who have used the water on their land- before the 


attempt to appropriate, and those who have not previously used it, but who _ 
claim the right afterwards to do so. Under the decision in this case the: rights . 


- of the first: class of landowners are paramount to that of one who takes’ the 


water to distant. land, but the landowner’ 's right extends only to the quantity. of . 
water that is necessary for use on his land, and the appropriator may take the 
surplus. AS to those landowners who begin the use after the appr opriation, and 
who, in order to obtain the water, must restrict or restrain the diversion to dis- 
tant lands or places, it is perhaps best not to state a positive rule. Such rights 
are limited at most to the quantity necessary for use, and the disputes will not — 
be so serious as thase between rival appropriators. Disputes between. overlying 
landowners, concerning water for use on the land, to which they have an equal 
right, in cases where the supply is insufficient for all, are to be settled ‘by giving 
to each a fair and just proportion. And here again we leave for future settle- 
ment the question as to the priority of rights between such owners who aes 
the use of the waters at different times. a . 


In Burry. M aclay Rancho Water Co., 98 Pac. 260 (1908), the court 
_ decided one of the questions left nhdecided 4 in the Hatz case. . It held 
that an appropriation of percolating water for use on distant land is 
_ subject to, the reasonable use of the water. by the owner of overlying — 
land, even though the overlying: landowner has never used the water. 
: pr oneves, it also held that i the over Tying owner cloes ao use the : 
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2 water, ron appr opriator may take all of the regular oly to distant ; 
land unitil: such landowner is prepared.to use it-and begins to: doso. It 


held ‘the- right of: -an- overlying landowner. to: the use ‘of: percolating, | 


“water to be analogous to ‘that of a riparian Jandowner to the use of | 


- — ina flowing stream. 4 ee 
_. In City of San Bernardino v. City of Riverside et al., 198 oe 7 84. 


: | (1921), the court, after noting thatthe State had. adopted. the doctrine 


‘that -the-respective rights of owners of land in percolating. waters 


cunderlying those lands are reciprocal and correlative; held that while 
the owner of overlying land who does not use the percolating water 
| underlying his land and whose land is not inj jured by an exportation 


- of the water to distant land has-no. right:to enjoin stch.: exportation, he - 

= may; nevertheless, apply to the court for'a judgment declaring hisown _ 
right and enjoining the taker from making an adverse claim. to the —— 
water, or from taking it in stich quantities or in such manner as. too: 


i” destroy or endanger the source of supply.. 
After the adoption. of the 1928 amendment, the ace in n Peabody a . 


dt v. City of Vallejo, 40 P. 2d 486 (1935), held that the limitations and a 


: prohibitions of the constitutional amendment now apply to every _ 
water right and every method of diversion. The court reaffirmed ae | 
. holdings in the Aatz and Burr.cases and concluded : : | 


That the-rule of reasonable use as. enjoined by section 3 of articlé 14 of the. 


' Constitution applies to all water rights enjoyed or asserted in this state, whether ae 
the same be grounded on the riparian right or the right, analogous to the ripar ian 7 


right, of the: overlying landowner, ‘or the percolating water eee or the appre- : 


_ eaghe right. 


In Lulare Tre: Dist. et al. v. Linden & Sieadimore Tre. Dist, 45 P. 2d 


7 9 (1935), it. was held that the new State policy not only pr -otects the 


~~ actual: reasonable beneficial uses of the riparian or overlying land- 


owner but also protects the prospective reasonable use of such owners oe 
~ aswell. — | —_ 
- The latest pronouncement by the Supreme Court of Galiformiaco on 

the stibject of percolating waters appears to be that of City of Pasa- 


a dena v. City of Alhambra et al., 207:'P. 9d 17. (1949). The city of 
| Pasadena, the chief producer of aves from a basin of ground water, 
_ instituted the litigation in 1937 to determine the ground water rights 
within the area and to enjoin an alleged annual overdraft in order to 
prevent eventual depletion of the supply. The principal 3 issues pr e- 


sented on appeal were whether the trial court. properly limited the _ 
- -amount of water that one of the defendants, the sole appellant, could — 


take from the ground in the area and whether it erred in placing the 
burden of curtailing the overdraft a on. all | parties. in : 
ufirming the trial court the court said: | 


_ Although the law at one ‘time’ was otherwise, it is Now clear. that: an ov er lying 
- owner or ‘any other person: having a legal night to surface or ground’ water" may 
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- take only such moat as he ee needs for beneficial | purposes. ad * * 
a Any ‘water not needed for the reasonable beneficial uses of those - -having ; 
prior. rights: is excess or surplus water... In California surplus water. may. right- 


. | oe fully. be. appropriated on privately owned land for non-overlying. uses, such. as. 
7 _ devotion to. a public use or. exportation. beyond the basin or watershed. # OR 


—-* Proper. overlying use, however, is paramount, and the right. of an appro- 
— priator, being limited to the amount of the surplus, must yield to that of the over- 
: lying owner in the event of a shortage, unless the’ appropriator has gained pre- 


a scriptive rights. through. the taking of non-surplus waters. As between .over- — . 
lying owners, the rights, like those of riparians, are.correlative and are referred» _ 
“to as belonging to. all in.common ; each may use.only his reasonable. share when. 

” water is insufficient to meet the needs. of all. * * * As between appropriators, 


| however, the one first in time is ‘the first in siete and. a prior appropriator is en- 
titled to.all-the water he needs, up to the amount that he has taken 1 in. the East 


- ‘before a subsequent appropriator. may take any. * :-* .* 
_ Prescriptive rights are not acquired by the taking’ of. surplus ¢ or excess ‘water, i 


since no. injunction may issue against the. taking and the _appropriator may take 


_ the surplus without giving compensation ; however, both overlying owners and 


‘appropriators: are entitled to the protection of the courts against any substantial . : 
infringement of their rights in water which they reasonably and beneficially 


. - need:: ee Accordingly, an appropriative taking of water. which is not surplus . 


As. wrongful and may Yipen into a: ‘prescriptive right: ‘where the use is. actual, 
“open. and notorious, hostile and adverse to the original owner, continuous and 
: uninterrupted. for the Rata period of five years, and under Claim of | 
Tight. ee * 2 . 
‘In the present case some of the parties * * * have pumped. water oidly for 
use on their own land,.and their rights at the outset were overlying. . The prin- 


: . cipal, takers of water, however, are public utility corporations and municipalities. . 
which have either exported water or have used it within the Western. Unit for 


municipal purposes or for sale to the public, and their taking, when commenced, eid 


owas entirely: appropriative. * * *- . 
sodA follows from the foregoing that, if no prescriptive rights. had been acquired, 
_ the rights: of the overlying owners would-be paramount, and the rights of the 


| appropriators would depend on priority of acquisition under the rule that the — | 
first appropriator in time is the first in right. * * * If such were the case, the 
; overdraft could be eliminated simply by enjoining a part of the latest appropria- 


tions, since the record shows that there is ample water to satisfy the. needs. of . 


~ | all the. overlying: users and most of the appropriators i -[Pp. 28-29.) . 


The court then found that there had been, an actual adverse user of 


a water i in the area; that there had beer a mutual j inyasion of the rights: . 


of both overlying owners and appropriators commencing in the year 
1913, when the overdraft first occurred; that each taking of water in 
eXcess. of the safe yield was wrongful ; that the proper time to act to - 
_ preserve ‘the supply i is when the overdraft commences; and that. the | 


evidence was sufficient to charge app ellant with notice that there was a 


| deficiency. rather than a surplus and that the takings causing the over- | | 
- draft were invasions of the nes of overlying. owners and ‘prior — 


| - appropriators. 


The court fen ae 


s Neither the overlying owners nor the appropriators took steps to. pean: the 
“eh aid mo the courts to protect their rights. until the y Phewent action was. instituted, 
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oh many years ‘after jhe commencement of the overdratt, and at. arst glance it | —_ 
would seem to. follow that the parties who. wrongfully ‘appr opriated water ‘fora a 

a period of five years. would acquire prior prescriptive rights: to the full amount 

“so. taken.. -The running of the statute, however, can effectively. be’ interrupted cae 
by, self help. on. the part. of, the lawful owner.of the proper ty right involved. | Un- ie 


“s like. the. situation with respect toa’ ‘surface. str eam. where a wrongful taking by ma. 


Pty appropriator has. the immediate effect of pr eventing ‘the ripar ian owner from ¥ 
me receiving water in. the amount taken by. the wrongdoer, the owners of water 


rights in. the present case were not immediately: ‘prevented from taking water, | 


7 and. they in fact continued to. pump whatever they needed. * * Le ‘The owners | ie 


— were injured. only with respect. to. their tights. to continue - to pump at. some 
future date. . The invasion. was thus. only. a. partial one, since it did not com- 


' pletely oust. the original owners of water rights, and for the entir e period. poth the - | | 


ag original owners and the wrongdoers. continued. to. pump all the water they nieeded. 7 


‘Phe pumping by each group,- however; actually interfered with the other group. | ar 
in that. it produced an overdraft which would: ‘operate. to. make it. impossible for ~ 


all to. continue at. the. Same rate in the future. | “Tf. the original owners. of water 
Bs rights. had: been» ousted completely or had failed to pump for .a five-year. period, 
_ then there would have been no inter ference whatsoever on the part of the owners 
with’ the use by the” -wrongdoers, and. the wrongdoers © would have ‘perfected 
‘prior prescriptive. Tights to the full amount which they. pumped. AS we have 
“geen, however, such was not. the case, and although the pumping of each par ty. to . 
this: action continued. without interruption, it: “necessarily interfered. with. the : 
future. possibility. of. pumping by each. of the. other parties. by lowering. the 
water level. The original owners by their’ own acts, although not, by judicial 
assistance, thus ‘Tetained. or acquired. a right to continue to. take some. water 
in the future. ~The wrougdoers also- acquir ed: prescriptive rights to eontinue to 
take water, but their rig ghts were limited to: the extent: that the original ¢ owners 
retained or acquired rights by their pumping. Bes Se Baa Y 
: - ee ee - & ve ee ke gal oF ee ee ee: aes ae 
We hold, ‘therefore, ‘that prescriptive. rights. were established by appropria- 
tions made. in the Western Unit’ subsequent to: the commencement of the over- 
draft, that such. rights were acquired. against both overlying: owners and prior 


appropriators, that the. overlying owners. and. prior appropriators. also obtained, ie 


‘ or -Breserved, rights: by: reason. of the: water which. they . pumped, and that the’ 
: trial court. properly concluded that the production of water in the unit should | 
-. be limited by a proportionate reduction i in the amount which h each eae ty had taken iat 


a Saronsheus, the statutory period. [Pp. 31-33.) 


In brief, the principles set forth by the California courts i in A tho cases — 


: jtat discussed, which: did not involve public. lands, are as. ‘follows: : “ ag 
- Percolating water is, first, subj ect to the'needs, both present: and pro- 


spective, of overlying landowners whose rights therein are correlative 


— : and. proportionate. _ “The right. of an overlying landowner i isnottoa — 
~~ definite quantity of water but only toa proportionate share, with: other. 


| overlying landowners, of such: percolating water. as he can put to a 


; - reasonable beneficial use on the overlying land.” Only that portion ee ac. 
| _ percolating water surplus to the needs ‘of overlying landowners ina 


basin may legally be appropriated and then only for nonoverlying uses. : 


- While an appropriator of surplus water may use the water as long as 


— it is not being used by the overlying landowners, he acquires no right. 


oe, to the continued. use of the oe eu as against sae Bupa os : 
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wae | priators. His use of the. water ae yield to the needs of the overlying : 
~ landowners i in the event of a shortage. | | 


On the premise that a desert land entryman aa only the correlative 
right, of an overlying. landowner to percolating water, the Acting. 
Director held that such a right. would not meet the requirements of 
* the Desert Land Act. If this premise is. sound, the conclusion would 
be inescapable. There i is no sound basis for holding that a correlative | 
or overlying right is equivalent to an appropriative right. ae, al 
The State Water Rights Board questions the premise. It asserts 
that Pasadena v. Alhambra was not concerned with public. lands or 
desert, land entries and that the principles enunciated in the decision — 
are inapplicable to public lands. The Board declares that there i is No 
other California case on the: question and that therefore it is necessary 


to look to analogous cases to ascertain what rules the California courts - 


| : would apply to desert land entries on public land. ie . 
| -The argument of the Board appears to run as follows: The Cal? -_ 
- fornia courts have often said that the overlying right j is analogous to ; 


the riparian right of one owning land abutting on a watercourse. _ : 


Both rights exist solely by reason of the situation of land, with respect. - 
toasupply of water. Title to riparian and overlying rights is acquired. 


in the same way—by acquiring title to the land. Neither right is 


based upon use of water and neither is lost (in the absence of pre- 


scription). by disuse. _ Ordinarily, Aerner nen 1s measured. bys a - . 
_ specific quantity of water. e, 


“With respect to riparian rights, ihe Chuan rey pave: bela” 
that riparian rights do not attach to public lands until ownership of 


the land: has passed from the United States. McK inley Bros. v. Mc- : : 


| Cauley, 9 P. 2d. 298 (1982); San Joaguin & Kings River Canad & 


Teneo. ¥. Worswich, 203 Pac. 999 (1922) ; Rindge v. Crags Land Co., 
| 205 Pac. 36 (1922). ‘When title to riparian public land passes, ripar= 
lan rights attach to the land not as of the date of patent but as of the. 


. date of entry or even settlement upon the land. Haight v. Costanich, 
194 Pac. 26 (1920) ; Pabst v. Finmand, 211 Pac. 11. (1922). -Nonethe- — 
less, despite the relation back of riparian rights once title has passed, 
until there has been. a. transfer of title, the occupant of the public land 
cannot claim a riparian right. During that period, however, he can 
appropriate water and has the right to the use of water to the extent 
of his appropr jation for a Yeasonable beneficial use? 
As to the relationship of his appropriative rights to ripari: ian rights 
_ in the same watercourse, the California courts have held that appropri-. 
ative rights on public lands are ‘superior to the riparian rights of those: 
acquiring: abutting public, lands at a. later r date, whether. upstream or . 


a '2'The: appropriative vient is: not Jost upon the ° passage’ of title:. ‘It. can 1 still: be asserted - a 


by: the patentee: although - ‘he. has now acquired riparian. rights. | In other words, a riparian: - _ 


fa landowner ean have. both apnreuretye and Dee rights. Einage \ Y. ike he Co., ran 
supra.” poe oe ie PS oo Se pee ag ees orton marae é 
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ae downstream ae the point of appropriation. Rindge v. Orage Land 


i Co, supra; San Joaquin Kings Rever Canal & [rr. Co. v. Worswick, , “ae - 
. supra; Uti v. Frey, 89 Pac. 807 (1895) ; Barrows v. Fox, 382 Pac. 811 - 


(1893). While perhaps most of the California cases-on this point : 


- concern situations: where one went on public land abutting a stream | | 
and took water for use on nonriparian. land, whether public or pri- ey 


vately owned, the court has applied the same rule in at least. one case 
where the appropriation was made by an occupant of riparian publie* 


land for use on that land. McKinley Bros. v. M oC auley, supra; See 


also McGuire v. Brown, 39 Pac..1060 (1895). Where riparian rights 7 
on a watercourse have been established before the appropriation is | 


~- made on public. land abutting the watercourse, the appropriation is 


subordinate to. the previously established ae rights. A argrave a 


. vy. Cook, 41 Pac. 18 (1895).- ar 
The California courts have. applied a. . different ase in ae case of” = 

appr opriations made on private Jands... The courts have held that. -- mai 

where an: appropriation is made on private lands, the appr opriative © a 


me fe ight j is inferior to the riparian rights of one who later acquires ripar- 


jan public land upstream. Cave v. Tyler, 65 Pac. 1089 (1901) 3.Cory- 
vv. Smith, 274 Pac. 969 (1929) ; San J ee ha de Kings mer Canal a a & 


Lrr. CO.V. Worswich, supras® oe 
Applying these principles to overlying rights to ‘per salating Weer. ; 


the State Waiter Rights Board apparently contends that the correla- et : 


tive right of an over rlying landowner to percolating water underlying 


the land does not attach to public land until title to the land has passed . — re 


out of Government ownership and that, until title passes, a desert land 7 


 entryman on the land has a right to appropriate the percolating water 


- for use on his entry. Therefore, the Board concludes, the right of a 


desert land. entryman to the use of per colating water fn the: reclama- as . 


"tion of his entry is dependent. upon bona fide prior appropriation and 


- thus meets the requirements of the Desert. Land Act. The Board 
. would presumably agree that upon the patenting of a desert land 


entry, the correlative right of an overlying landowner would attach 
to the patented land as of the date on which the entry was made. 


However, as in the case of an. entr -yman. on.riparian public land, the ~ 
* only right an. entryman on overlying public land on ak ‘lor to. 


patent would be a right of appropriation. — 
‘The Board’s position that a desert land one hae a right to as 
pr opriate: under lying percolating water for the reclamation of his — 


~ entry has support, in the California court cases which have been cited. ' a | 
The question then is whether this right of appropriation satisfies the - _ 
requirement of the Desert Land Act that “the right to the use-of water Se 4 


eg "Shall depend. upon. Dona, fide prior appropriation.”. C itae's 


Z z 3 The. Srivcpice just discussed . are set forth 3 in. “Hutchins, The Califorivia Lav 0 of Water tae 


a aie (1956), PDs 56- 62, 
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Thi 2. proud water basin where all the cere is public inde the: answer “i | 


ee so ouias seem obvious: If desert land entries were allowed 3 in sucha - 
: basin, the only rights to the use of percolating waters that the. entry- — 

* “men would have would be rights dependent upon appropriation, and. - 
mae enone themselves their relative rights would depend upon priority of 

_ use. Thus, until the entries went to patent, the only doctrine of water —~ 


- | rights that. would exist in the basin would be the doctrine of bona fide 
* prior. appr opriation. Even after the entries went: to. patent, which » 


would result:in the patentees becoming vested with the correlative — 

_ rights of overlying landowners, such. rights would be subordinate to 
as already established appr ‘opriative rights. ‘It would seem clear then 
. that the appr ‘opriative rights of entrymen in this. type of situation 
would meet the requirements of the Desert Land Act. : | 


es . However, the situation would be different ina ground water basi, _ 
a aes a, substantial amount of land is in private ownership at the time 


eee when a desert land entry. 1s allowed on public Jand ‘in the. basin. The 


: _entryman’ s right to the. use of percolating water would still be.a right 
based upon appropriation | but it- would be subordinate to the correla- - 
- tive rights.of the private landowners. The entryman. would have 
~ only the right to: appropriate water surplus to the needs of the land- 
- owners. He would be in the same position. aS. the appropriators. of — 


water for distant land in Pasadenav. Alhambra. In other words, he 


would havea second: ranking type ‘of water r right, correlative. oS : 


fe occupying the top rank. | 


This presents the ae iether, a oe raniang chat of eaiee 
rights, although based on appropriation, satisfies the Desert Land Act. 


The language of the act is that. the entryman’s right “shall depend 


upon bona fide prior appropriation. ye Literally read, this language a 


_. seems to require no more than that an entryman, have an appropriative 

- water right, regardless of whether appropriative rights are superior. 

_” or subordinate to other classes of water rights, such as riparian or cor- © 
* yelative rights. ‘Some doubt, however, is cast: upon. this interpre- | 
tation by statements of the United States Supreme. Court in the case of - 


| California Oregon Power Co. v. Beaver Portland. Cement Co., 295 — 


ae | “oT. S. 142 (1935)... “In that case the- Court had before it the question | 
a whether a. homestead patent issued in 1885 for land abutting on.a& - 
stream carried with it the common law riparian. right. The Court ms ; 


held that it did not, declaring that: the Desert Land ‘Act severed water 


from the soil and that the patent simply conveyed title to. the land. | 
--. In reaching: this result. the Court delved into the background of the — 
‘Desert Land Act, making the. following. ‘statements: which have a 
i . _ relevance to the question at hand: 3 < 7 be 

. For many years prior to the-passage of the Act of Suly 26, 1866, 6. 262, §9,14 


te : Stat. 251, 258, the right to the use of waters for mining and other beneficial pur-. - 
—. poses in. Califor nia and the arid region generally was fixed. and regulated by local oo 


7 rules: and customs. The first ‘BDPPODE ALE of water for a beneficial 1 use was rni- 7 
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. formly. recognized, as invite | ie better right to the extent of his actual use. . The oo 


conumnon. law unith respect to: riparian rights. Was NOt considered applicable, or, if. 


-g0, only to a limited degree. * * * The rule generally recognized throughout the : 
: states and ter ritories of the arid region was that the acquisition of water by prior 
Be ‘appropriation for a beneficial use was entitled to pEorectlon OR, “Ee. ele . 


et That’ nea [the Congress]: thoroughly andes ted fiat an. Seeccamcnt cae 


of’ the common-law. rule, : ‘by: greatly. retarding. if not: forbidding | the. diversion. of ; 


| waters. from. their accustomed: channels, would. disastrously affect the. policy 


of dividing the public domain into small holdings and effecting their distribution a 


; among innumerable settlers.’ In respect of the area. embraced. by the desert-land : a 
ae states, with the exception: of a ‘comparatively narrow strip ‘along: ‘the. Pacific - 2 
3 seaboard, it had. become’ evident. to ‘Congress, as. it had: to the inhabitants, that “ 


the future: growth and well-being’ of the entire region depended. upon. a- complete 


adherence. to ‘the. rule .of.. appropriation: for: a yaaa use as the- enclusive a Se 
| eriterion of. the right. to the use: of water. ee: * [P.. 157.) Necessarily, that : 


bs involved. the complete subordination of. the common-law doctrine ‘of agen 
atghts to that of appropriation. 4 eM TD, 158.1 - eg 


In the light of the foregoing considerations; the. Desert Land Act. was passed, 2 se e : - 


| and. in: their light it must: now: be construed. a TP: 158 ; italics: -added.]. 


These. ‘statements: ‘suggest ‘that: Congress intended: ‘that: the: ea hee 
2 Land Act: should be applicable 3 in States: where the doctrine of prior ae 
appropriation was the exclusive or. ‘predominant. doctrine ‘of: water 
- rights and that. entrymen must. have a top. ranking ‘class of water ee: e 


right, not one that is subordinate to riparian or similar rights. On 


-< the: other hand: it is. possible to construe the Court’s ‘statements’ a8e 
saying: only: that swith. respect: to- public. lands: the doctrine. of. prior ee a 
- appropriation must attach, regardless of the relation of that doctrine = 
to the doctrine of water rights appertaining to privately owned lands. - 


In this view it would be. suff cient that one entering.on desert public 


~ and has a water right based: upon appropriation regardless of whether — : Ee =e 
| that right rates below the viparian « or ' correlative right of his meebo ae 


7 : on. privately | owned lands. 


. To sum up at this point, we are ‘coulbeinlted ae ino queens as ae 
* to: which the courts have not. spoken: 1). whether under California ee 
law a desert land entryman, prior | to ‘patent, has an appropriative or. 
ie only’ a correlative right to the use of. percolating water. for the: recla- i: | 
mation of his entry; and (2), if he has an appropriative right, whether 
itis such an. appropriative. right. as is intended by the Desert: Land oe 

Act. - Although: the answers to: these: ‘questions are far. from clear, it. 


is my opinion that there is ‘sufficient support for the position that 


4 desert land. entrymen do. have appropriative rights and that. such nee 
__ rights satisfy. the” requirements of the act so that the ‘Department pa ante 


would: not be warranted in holding that desert land applications must 


a be rejected as:a- matter of law because the applicants intend to rely. : 


_ upon. percolating. water: for. reclamation. This does: not: mean, of 


~~ course, that: applications. cannot. be rej jected: in the: euercisa of the io Z ; 
cae Sectotary’ Ss autor) under section. 7 of the as Grazing Act, ae 
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_ etna (43 U: S: C., 1952 ad sec, .315f), to classify aa as suitable _ 
or not suitable for desert land entry if he determines that there isan _- 
insuflicient, supply of percolating water to enable the reclamation of — 
the entries, taking into consideration the rights. and needs of other. 
lands for such percolating water. - 
The Director’s decision of February 21, 1956, tied stistained the | 
classification of the land in the appellants’ applications as being suit- 
able for desert land entry. This decision’ was vacated on April 2, ° 
1956, solely on the ground that ander California law the right. to use 
percolating water to reclaim a desert land entry is not a right based | 
upon prior. appropriation. . In view of the conclusion reached in the 
-. Instant proceeding, it is apparent: that the ‘decision of April 2, 1956, 
~ must be reversed as to the three appellants, which will leave the 3 


4 decision of February 21, 1956, operative as to them. 


Therefore, pursuant to the authority delegated ‘to the Solicitor by | 


So the. Secretary of the Interior. (sec. 23, Order No. 2509, as revised; _ 
_.. 17 F, R. 6794), the Acting Director’s decision: of April 2, 1956, is 
aS, reversed as to. the three appellants and the case is. remanded: a ! 
+ further action on. their appncelons armen a the decision | of, 


a eno 21, 1956. * Es 


: Rover Anatsmoxo, a 
_ Solicitor. 
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FOR GLEN CANYON DAM AND RESERVOIR» 


\ ~ Indian Tana? Rights-of-Way—Rights-of-Way: Gencraity: . 
The act of February 5, 1948 (62 Stat..17; 25 U. S.C. gece: 328), aaviaitied ie 


te “rights-of-way for all: purposes” over and across Indian lands applies. LO? oe 


: ‘sites for all features and. facilities, including dams, reservoirs, powerplants, i: 
and construction and oper ating. camps, Appr oprinte to. water control, DEOleees Pe 
undertaken by the United States. | RAE 


| | Solicitors Opinion M-35093 (March 28, 1949) eee mn part. 
M-36305 re ct A Maron 22, 1957. 


To THE Suonmrany OF THE Tyrerror. 


_I have been requested by both the Bureaus of Indian. Affairs and 
Reclamation to advise whether, for. use in connection. with the Glen 


~ Canyon Unit. of the Colorado River Storage Project, the Secretary 


of the Interior has the authority administratively to make available 
lands.in the Navajo Indian Reservation for use in connection with — 
the construction, operation and maintenance of Glen Canyon Dam, os 


ae 8 Solicitor’ Ss Opinion M~36378. (J anuary +19, 1956) digenased beds the. laws of Califor Ria, 
- Colorado, Montana, and Oregon. with respect to the. allowance of desert land entries de- 


‘pendent upon percolating water ‘for reclamation. ao, the extent. that that opinion is incon-. . 
sistent tole this decision, the opinion is. overruled. . 


oS ay) ae: “UTILIZATION OF LANDS IN NAVAJO. RESERVATION: a 
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Powerplant’ are reservoir. This would embrace 1 use of the’ land ae 7 


dam and reservoir site, construction and operating camp sité-and 


- associated. uses such as borrow pits and. other. incidental requirements. : tues 
‘The Colorado River Storage Project, of which the Glen Canyon Unit © 


Pe IS ay principal feature, is authorized by the act of April 11, ‘1956: pel oe, 


. Stat. 105). 


The. Gaignads: River. oa Projéat is a “Wederal ‘yeclainstion: : 
project. and by the express terms of section 4 of the act of April 115. 
1956, the Secretary, except as otherwise provided i in that act, in con- 
structing, operating and maintaining the units of the Colorado River — 

- Storage. Project, is to be governed by the Federal reclamation laws — 

(act of June 17, 1902. (32 Stat. 388), and acts. amendatory thereof. 
> oO supplementary thereto). The Glen Canyon Unit is one of the units. 

" specifically authorized by section 1 of the act of April 11,1956, to be 


| constructed, operated and. maintained as. an initial unit of the storage a . 
- Section 1 of the dat of February 5 1948 8 (62 Stat. 17-18: 25 U. S. 6. seam 


secs. 323-328), empowers the Secretary of the Tnterior to’ grant oe 


| | “rights-of-way : for all purposes” across Indian lands... Section. 5 ofthe 
act makes it in terms applicable to rights- of-way ‘for the use of the oe 
 -United ‘States: The availability of this act turns upon the meaning oe 
Netoag to be accorded the phr ase “rights- -of-way for all purposes.’ Da a ee 
. Whatever may be its meaning at common law or in nongovern- ag 


A mental usage, the use of the term “right- of-way” to characterize lands . ‘s - 


- to be occupied as the site of works comprising water control projects. 


is neither novel nor unusual in legislative enactments dealing with 


authorizations to. permit the use of lands under the control of the “ ‘ 


United States, including Indian lands. 


Rev. Stat. 2339 enacted in 1866 recognized “ight. Ne ne eo ae ie 


the public lands for “ditches and canals.” ‘Rev. Stat. 2340 enacted in — 
1870 referred to rights to “ditches and. reservoirs” as may have been — 
recognized by Rev. Stat. 2839. The two sections are codified together 
as 43-U, 8. C..sec. 661. As it- is. perhaps unnecessary to add, they con- 


stitute the foundation stone of the systems of water law of the Western 
States... The. Supreme Court has held that: together these sections 


_ granted “right-of-way” over the public. lands for “ditches, canals and ~ 
reservoirs.” [Italics supplied. lh Utah Power and Tag Co. 0.¥. United | 
| States, 243 U.S. 389, 405 (1917). | ; 
Section 18 of the act of March: 3, “1891, as neided: (43 U. s. C: aa 


gee. 946), dealing with rights- of-way through: the public lands and. — 


reservations of the United States, including Indian reser vations, for 


purposes of irrigation or dr ainage refers to: “rights- owe for, te a 
_ among other purposes, reservoirs. eit is 


‘The term “right-of- way” is used in és aa Rae J anuary ya 1895, . 


: : asa amended ed Re Os sec 958), to characterize landt to be e oeeupied by ae ee 
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na reser voirs s although this ee is s spétifically ae inapplicable on Indian : = 


io reservations. The act. authori 1Zes rights-of- -Way in connection: with — 


ae ee mining, quarrying, and. timbering and for the Purpose : of furnishing | a 


3" ne ‘water for domestic, public : and other: beneficial uses. 


as principal. source of depar tmental- author ity in connection oun | 


i ie grant of rights-of-way through: public lands and reservations, a 


iy including: Indian, reservations, is. the act. of. Fr ebruary 15, 1901,. AS a 
amended (43 U. Ss. C. sec. 959). This act, authorizes and | empowers ioe 
poate the Secretary of the Interior to grant rights- -of- -way for a wide feniety ae 


of facilities, including, among ‘other Sy “dams and reservoirs.’ : | 
These statutes enumerate various pur poses for which, tnder. the - 


conditions therein specified, “ri ghts-of- way” may be granted by, the 


. e - Secretary. of the. Tnteri LOY, or ‘is ppranted © upon the. filing of requisite a 
es documents with the Seer etary. ‘Their significance for our pur pose Ties 


: “in the congressional recognition. they. evidence that ‘ ‘right. of- -way”. 


an appropriate term of reference to describe land to be occupied by % : 
. such features of water control development as dams and reservoirs. 


| That they. are not all. applicable t to Indian reservations, Aa in Hie 7 


: connection. quite immaterial. 


Viewing. the phrase _ “vights-of- “way. for ally “purposes” in 1 lie act: of : - 


Pants February is 1948, in the context. of the for egoing enactments, Thave 
-. no hesitancy 3 in concluding from the text, of the statute itself that by ee 

oae the term the Congress intended to embrace at the very. least those. pur- Sa 

bee poses it had included in. statutes which, specifically enumer ated. pur: i 
e ‘poses. for which rights-of-way. might be granted. ‘Tam: fortified i in 


this. conclusion. by the construction the. Supreme Court has placed a 
upon the term “right- of-way” when used. i in a statute. which. failed to 


ae . 7 enumerate the kinds of works. for which a. right-of-way. might be _ 
“2%, oranted. The-act of. May. 14, 1896 (29 Stat. 120), authorized and 


- empowered the ‘Secretary. of the Interior “to permit the use of. right ._ 
of way * * * upon the public. Jands | and forest: reservations of the 


dele United States * * * for the purposes. of generating, manufacturing, — S 
fe oe or. distributing electric. power.” Of, this statute the Supreme Court . — 
. -has-stated,. “That it. contained. no express. mention of ditches, canals, 
and reservoirs, is of no. significance, for it was similarly silent respect- eo 
_.. ing power houses, transmission lines and. subsidiary structures. | What 


- was done was to provide for all-in.a general way without naming. any: 


of them.” [Italics supplied.] Utah Power'& Light Cov. United 
> States, supra, at page 406. Ifa statute referring to right-of-way. for 


- "power purposes: embraces: use of land for all works appropriate to - 
power purposes, @ fortiori, a a statute authorizing rights- -of-way “for 


22 all purposes” must. embrace all land a for constr moung ee a 


: os and maintaining a water control project. eo. ¢ 
: Any doubt that the act of February, 8, 1948, boda ie) coneiried 7 
broadly ¢ to embrace all. facilities In connection with 1 water. control : 
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7 projects: is sdomousd by reference to its legislative sion: “The legis- ie 


~~ Jation that, resulted 1 in the act Was “proposed, by this ‘Department. asa 


Be substitute for a measure that had been introduced dealing with rights- 7 


of-way for certain pur poses ‘through lands of certain classes of mem- — 


“bers. of the Osage Tribe of Indians. The then Under Secretary of 
_ the Depar tment,.in identical letters to the Speaker of the House and 
-» the President pro tempore of the Senate dated July 22, 1947, proposed 
the general form of legislation. in. order to avoid, when considering 


: applications for: rights-of- ‘way over ‘Indian lands, the examination of ~ 


a plethora of, statutes to determine which, if any, covered the particular 
'. purpose for which a right-of-way ‘was ‘being sought or the particular 
category of lands which the right- -of-way would affect. The: Depart- 


ment also’ adverted: to difficulties encountered in obtaining signatur es. 


of individual ‘Indian allottees to easement. deeds which were required 


- to be executed by. the Indian’ owners and approved by | the Secretary Ole ea 
. the Inter’ ior in cases when a right- -of-way affected allotted lands and 
a could not be granted under the’ then» existing statutory authorities. eS 
> The general legislation. was proposed | as a means of. overcoming these oe 
i ‘difficulties by prescribing a general blanket. authority - which could be. te, 


utilized in all cases. ‘The following quotations from the Department’s. _ 


». identical letters of J uly 22, 1947, are illustrative of the objectives: and : : . 


: _ purposes sought to be achieved by the. act: 


For the reasons: hereinafter stated, Q strongly. urge: enactment of t the essed _ 


“Tesisiation. ane, 


It wilt gO. a ‘ong ° way to satisty the need: for simplification and | ahteormnty in’... 


ae the’ administr ation of. Indian law. At the: present time: the authority of the 


- Seer etary of the: Interior. to grant rights-of-way is’ contained: in- many. acts of | 
- Congress, dating as: far back.as:1875. ‘Thus, each : application: fora. vight-of-way 
M3 over. Indian land : must’ be’ painstakingly, scrutinized. in order make certain: that 


- the’ ‘right- -of-way_ sought. falls within a: category. specified , in some existing 


me - statute, which may limit the type of right- of-way that may be: ere anted, or the Sg oe 


character of the land. across which it may be granted. | | 
For example,. the acts of February 15, 1901. (31 Stat: 790); aud March. 4; y911 
(36 Stat. 1253), which authorize.the granting of transmission line rights-of-way; 
are limited in their. application: to “reservations. of the United. states,” which. . 
have been held to: include only those individual, Indian allotments within the 
original boundaries ‘of. Indian: reservations which ‘were not extinguished. by 
cession to: the United. States. ~ These acts are also inapplicable to individual : 
Indian allotmerits on the’ public domain:. There would seem to be. no persuasive 
reason for maintaining such artificial distinctions. a ae 
x , a ke goats | eo My Ske Tee ee ee 8 
Phe pecoesed. legislation would vest. in. the. Seer etary. of the Tnteri ior authority 


a grant rights-of-way of any nature over the: Tndian lands described in the bill, ~ 
"Phe. bill. preserves the powers of those Indian tribes organized under the Indian Sue 
“Reorganization Act of June 18, 1934 (48 Stat. 984); the act of May 1, 1936 (49 ~ 
je “Stat. 1250), extending certain. provisions of that act to Alaska ; and the Oklahoma. oe 
Welfare Act of J une 26, 1936 (4.8 Stat. 4867); with reference to the ot ese faa 
— a tribal land. hie 


In order ‘to avoid any. possible « ‘eonfusion ‘which Y may arise, ‘par ticularly ‘in. . 
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the neviog of transition from the old ae to the 1 new, provision has also been oa 


made in section 4 of the bill to preserve the existing statatory. authority aaa : : 
to right-of-way over Indian lands. 7 o 


It will be obvious from the ‘above that. it was ‘the omen of the 


| 1948 act to draw together all of the authorities theretofore existing; ~ 


“not to restrict purposes theretofore recognized but to embrace them all | 

- and to clarify ‘by: eliminating inconsistencies and artificial distinctions ee 

- and limitations. And there can be no doubt, because of the express 
provisions of section. 5, that it was. intended to make the United States 


itself expressly eligible for grants: of rights-of- -way for any and all ~ 


- purposes theretofore embodied by specific right. of-way acts applicable : a 


to Indian lands. Now to read the term “right- of- way” as being in- — - 


applicable to such purposes as dams, reservoir Sj construction and op- 7 
- erating camps and appurtenances required in connection with Federal 


_ water control projects would be neither to simplify nor to unify the 
administration of Indian law. Rather than permitting simplification ~ 


and uniformity it would continue the general confusion and complex: a 


ity concerning which the Department had complained. 


In recommending passage of the legislation, the Senate Committee 


on Public Lands. referred to the Department’s letter in explanation of 
the purposes of the proposed legislation, and the Committee stated 


that, “It is the judgment of your Committee that there is a real need * 


for additional legislation relating to rights-of-way on Indian lands _ 
of all reservations.” (S. Rept. No. 823, 80th Cong., 2d sess., p. 2.) 
There is no House report on the broader form of that legislation since 
the House had adopted the original version of the legislation dealing © 
only with Osage lands prior to the receipt of the Department’s recom=-. 
mendations for broadening the scope of the bill. Following adoption 


of the broader form of legislation by the Senate, the House concurred 


in the Senate version and the measure thus became law. No comment 
was made concerning the legislation on the floor of either House of 
Congress. See 94 Cong. Ree. 500, » January ; 26, 1948 ; ibid. 588; January 
24, 1948. | 
| “But notwithstanding the. forepoing it might be argued hae the. 
-Ineaning of the term right- -of-way as used in the act of February 5, 
1948, is leas and that there is therefore no occasion to resort to ex- | 
trinsic legislative aids to determine its meaning. | - 
There are two answers. In the first place the iaen nen ee as 
used j in statutes dealing with authority to occupy publicly owned lands © 


~ is not necessarily | limited to a right of passage or to the land occupied 

_ therefor. A by no means exhaustive search of the statutes of the 17. — 

ait Western. States. reveals express references i in the statutes of 10 ‘of these me - 
| States to ctighie-0 t-way” for, among other purposes, reservoirs. ‘a -Con- crate 


"1 Golo, Rey. Stats., 1958, chap. 112-8-87; Idaho Code, Sec, 58-601; Sec. 81-804, Repl, 


yol. 5, Rev. Code Mont., 1947; Sec. 8047, Nev. Compiled Laws, Suppl. 1931-1941 + sec.” 


Ze e po eeeee New Mexico Stats., 1958; ‘See. 61-0119, N. ‘Dak. Rev. Code 1943; Title 82, ‘Sec. aS oe 
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| sequently it cannot be said that. even on its face the ph ase, apid | 
with the phrase “for all purposes,” is so limited in meaning as to pre- 
clude examination of earlier statutes and legislative pIStOEY to deter- 


a maine the intent, of the Congress. 


Secondly, no so-called: rule or canon. of statatory Constenon: 1s 
- subject to greater caution in application than the oft-heard statement 
~ that where the literal meaning of words in a statute is clear, resort to 
_ extrinsic aids to assist in interpretation will not-be made. The cases in ~ 
_ which the courts have refused to apply this precept are. legion. . WAS | 

— Judge Learned. Hand has so aptly stated, “There is-no. surer way to. 
_ misread any document. than to read. it literally ieee Guiseppe ve 
oa Walling, 144 F. 2d 608, 624 (1944) (concurring opinion). | 
The principle is not jooked upon with favor. by: the Supreme Cini: 


Tn Employees v. Westinghouse Corp., 348 U. S. 437 (1955), Mr. Justice ; gt? 


_ Frankfurter, announcing the judgment of the Court in an opinion in _ 


a which Mr. J ustice Burton and Mr. Justice Minton concurred, es 
; (at | page. 444) : 


eto © And considering that. the. construction. we have found seems plain, the 
~ g0- called: “plain meaning rule,” on which construction is. from time . to time 
rested also’ in. this Court, ‘likewise makes further inguiry needless and indeed ; 
. improper. - But. that: rule has not’ dominated our decisions. ~The contrary. doc- : 
trine has prevailed. See Boston Sand & Gravel Co. v. United. States, 278 U.S. 


| 41, 48; United States v.; Dickerson, 310. U. 8. 554, 561. And SO we proceed to air 


examination. of the legislative. history to see whether that raises such doubts 
that the search for meaning» should not be limited to the statute itself. : 


In Longshoremen. v. Juneau Spruce Corp., 342. U. 8. 287, 943, (1952) . 


‘the Court reminds that, “Jiteralness is no sure touchstone of legislative _ 
| _ purpose. it a 
In Farmers en Co. v. McComb, 337 UES. 15B (1949), ee 7 


Court aes (p. 764), “But we do not. anale a fortress out of the dic- ; 


ae tionary.’ And.we-have, therefore, consistently refused to pervert the 


= ‘iia of interpretation by ere! applying definitions 3 in unin- 


a Fag contexts.” 


‘The view of the Supreme Court on ie frailties of cas “literal vam, | 
ing” rule is cogently set forth in United States v. er 310 U. oe 
«BBA. (1940). There the Court states (at pages 561, 562) : | 


The respondent. contends that the words. of § 402 are plain and ‘unanibiguous . 
and that other: aids to construction may not be utilized. ‘ The very legis- . 
lative materials which. respondent would exclude refute his Pec It 
~ would be: anomalous to close our. minds to persuasive evidence of intention on — 


the ground that reasonable men could not differ as to the meaning of the words. a 
Legislative materials may -be without probative value, or. contr adictor’ ¥. Or 3. 


| ambiguous, it is true, and in such cases will not be permitted | to control the 


ah customary meaning: of wor ds or overcome rules of syntax or construction found. 


2, Okla. Stites aa. Sec. 541. 240 Ore. Rey. Stats., 1953; See. 61. 0147 S. Dak. Code . 
| 1939 ; Sec: 73—7-11 Utah Code Anno. 1953. Most of these statutes confer a “Tight-of-way:”: 
_ over lands: of the State for such es among others as reservoirs end dams. 
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“8 by experience to. be workable; they can : searcely be deemed to be incompetent or | ea 


irrelevant. ‘See Boston Sand Me Gravel Co.v. United States, supra, [278 U.S. 41], 
at 48. The meaning to be ‘ascribed to an Act of Congress:can only. be: derived on 
a considered weighing. of. every relevant aid to: construction. ne | + 


Perhaps. the. clearest statement that the so-called. “literal meaning” ae 


tule is not. inflexible is to be found in the oft-cited opinion of Mr. 
_. Justice. Holmes, speaking for the Court 1 in n Boston Sand & Gravel Co: 
ov, United States, 278 U. S. 44 (1928) :. G28 Sie ae 


a a ag It is. said. that “when: the: meaning of language is ‘plain we are ‘not 6 : 


“resort to evidence in order. to: raise: doubts: That -is: rather an axiom of ex- 


perience than a: rule: of law; and. does. not. preclude consideration of. persuasive — 
~ evidence. if it exists.: If Congress. hag been accustomed. to. use a certain. ‘phrase: _ 
with a more. limited. meaning than might be attributed. to it by common, practice, at 
_ it would be exbitrery: to refuse to consider that fact when we come to interpret .s 
_ a statute. oF [278 U, Ss: 41 at page 48.) : . 
‘The foregoing, particularly the. last two quotations, ‘effectively dis-. 7 
"pose of. any contention that. consideration of earlier. statutes and of 
the legislative history of the act itself 1 1s a inappropriate i in construing 
the act of February.5, 1948. 


Tam mindful that one of my as -edecessors fina expressed the opinion nae 


| that the act of February 5, 1948, is inapplicable to reservoir sites. 
Opinion M-35093, March 98, 1949. (unpublished). The subject re- 
ceived only the: moat casual discussion:i in that opinion, however, and. 


itis quite. apparent. from the text thereof-that consideration had not = | 


been given either to the statutory pattern antecedent to the act of Feb- 
Tuary 5, 1948, or to. the objectives sought to be: achieved by that act. 
In. any event, my views being. as-above indicated, the conclusion 
~- reached in Opinion M-35093 as. to reservoir sites’ is ‘overruled. 

In view of the foregoing, a conclude that pursuant. to es act. of 
: ‘February 5, 1948, the necessary lands of: the Navajo Reservation. may 

be made available for use.in connection with the construction, opera- 
tion and: maintenance of Glen. ‘Canyon Dam. and: Reservoir and as- — 


sociated facilities to whatever extent and subject: to. whatever: condi: 
_ tions the Secretary of the Interior may determine. | This being my - 


conclusion, it is unnecessary to. cousider whether. the required: lands 
- may be made available to the United States. under the act of February = 
15, 1901, be ee or section 13. of the act of J une 255 1910 i U. 8. ne. vs 
see. 2148). ie 2) a 
| Bown. T, ae _ 
Deputy & Solicitor. 


ga ety Sr THE. TEXAS COMPANY | 
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Ou. and gas: Leases: Generally | S | = 
“Under the terms of an: ‘oil: and gas lease ieeueds pean to the provisions — 


: of the Miner al Hensing Act, as amended, and’ under the regulations of the = te 


ne Department which’ are a. part oe such a lease, there 3 is a. “duty ¢ on ‘the’ part. od 


oe of. the lessee to market the gas from ‘an oil well’and this obligation is not 


discharged. until the gas is in such a condition that it can: enter. the market : 7 7 


for oil well gas in the field in which the. oil well is located. 
Oil and Gas Leases: Royalties bo dy ie ne 


In making settlement’ for the gas royalty. due to the’ United States under an: 


_ + oil and gas lease, a lessee may not. deduct from its royalty payment ‘the 
-  eost. incurred by. the. lessee: in transporting - oil well gas to the point of de- 


ae livery~ ‘specified. in a contract. for the: sale of the gas .when that point of. 7 


delivery is in.the. field where. the lessee’s well is. located. nor may the. lessee — 
eg deduct the cost ‘of. compressing the gas so. that it, may ‘enter the. buyer’ s. 
ee : line at. the working (DE esure specified under’ the contract of. sale. 


eae APPEAL FROM THE GEOLOGICAL SURVEY sit oe 
On Decernber 92 “1955, The Texas Company, lessee. ander ol and a 


ta Ba gag lease GLO 09987, in- ‘the. Duck Lake Field, Louisiana, submitted. | 
oe 8 statement. in explanation of its November. 1955, settlement for gas 
~ royalty due to the United States under its 16nd, issued pursuant to — 


4 - section 17 of the Mineral Leasing Act, as amended. (30 U. 8. G., 1952 . : 


- ed., sec. 296). The lessee stated that certain “handling charges” thade, 


by Humble Oil and Refining Company. for gathering and. compressing” 


— gas. from. two oil: wells on. ‘the. lease had been deducted from the sale . 


- price of the gas in computing the royalty due. On January 9, 1956,. 


e -_ the: Oil and Gas Supervisor for the Gulf Coast. Region, Geological — | 
; Survey, disallowed : the deductions. The lessee appealed to the’ a= he 


rector of the Geological Survey... | 
In. justification. of the geductins, the i stated ie the’; gas 1s. 


| gold. to the United Gas. Pipe Line Company under a contract which - oo 
calls for the delivery of the. gas: at one of two central points i in. the: 2. - 


| Se Duck Lake Field at a pressure of one thousand pounds per square ‘inch ate 
-. gauge; that it operates only two oil wells in. the field; that the Humble 


Oil and Refining Company operates three oil well gas gathering 78 
| : systems in the field—an eleven hundred. pound system for gas requir- ee 
ing no compression, a four hundred pound system. for gas requiring 


one stage of compression, and a two hundred twenty-five pound system — | 


for gas requiring two stages of: compression; that the four hundred» ‘ af 
Le pound and the two hundred. twenty-five pound gathering systems are 7 
.. gonnected to the. Humble- owned. compressor station situated at the . 


z larger of the two. delivery points specified in the sales contract. with é 


. United; that it would have been impractical for. the lessee to have — 
‘ “installed facilities to gather and compress. the: small. amount of gas 
~ coming from its two oil wells and that therefore it arranged with 
Humble for the use of Humble’s facilities to transport the gas. tothe 
delivery point specified 3 Ay. the contract and. to compress the gas from 


| 7 the low. pressure at. which it comes from the wells to the one thousand | 7 
- pound. pressure. required by the buyer i in order that the. gas may enter 


— a the buyer” S line at the wor orking pre essure maintained : in that Bne. The a6 
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on admitted that the charge made for compressing’ ihe gas is in the 
nature of a charge for boosting and that the gas could not he mar keted 
at the pressure at- which it comes from the two oil wells. _ | 
The lessee contended before the Director that the lease: does not. 
- contain any provision prescribing the manner in which. the gas is to 
- be marketed. The lessee admitted its duty to market the gas but con- 
tended that this duty arises through the covenant implied by law with _ 
respect to oil and gas leases generally that the lessee shall market the _ 
. production. It contended that under its lease its duty to market 


extended no further than to market the gas at the wells and that since — 7 


there was no market at the wells for the low pressure gas it is entitled 
to deduct from its royalty payment to the United States the cost of © 


transporting the gas to the nearest available market. and pene: the 


- gas in such condition that it can enter that market. | 
- The Director, in his decision of August 30, 1956, held that, ann: 
to the assertions of the lessee, the ablieations of ae lessee did notend - 
‘at the well head; that there is, under this lease and the applicable — 
departmental rapa atioas which are a part thereof, an obligation on | 
the part of the lessee to put the gas into marketable condition; that 


the gas is not in a marketable condition until the pressure is such that 
the gas can be marketed; and that it must be assumed that the. point a 


of delivery and the pressure at which the gas 1s to be delivered is a 


firm and inflexible requirement imposed on the seller if the gas isto 


be sold. The Director noted that the delivery of gas to such a point. 


_ appears to be anormal operating practice throughout the industry and 


stated that the fact that The Texas Company, for reasons of its own, 


elected to use the available facilities of Humble for this delivery and 


. compression does not warrant the deduction of the charges made for : 
these services by Humble. The Director held that these operations 


are a part of the obligations of the lessee under its lease and iat it . . 


was proper to disallow the deductions. ‘ 
In its appeal to the Secretary of the Interior, The ‘Panis come | 


states that the subject of this controversy, the oil well gas, is. produced = 


_ with the oil from the two wells. It admits that the gas when it comes — 
from the wells is in an unmarketable condition but contends that when 
the gas is separated from the oil, which it admits is a part of the lease — 


operation, the gas is in a marketable condition and that it needs no — 


_. further treatment to be marketed. | However, the appellant also states’ 


7 that the gas cannot be marketed until the pressure of the gas has been _ | 


- stepped up so that it can enter the market. It argues that the com- 
_ pression necessary to accomplish this cannot be’ called: a process to 


ca change the condition of the gas to. put it in a marketable condition | 


- ‘because, it says, it is already in that condition when it leaves the 
separator. Appellant states that the facilities for the use of which — 
the deductions were made are marketing ‘facilities and, being such, ‘the 
char; ge ; for the use of such facilities should have been allewed.. 


om) TeRAS CO 
Ree on a Be EG ee Apel doe eee” ow © oe 
- The aigiments' of the appellant are not impressive. They appear — 


oe - be inconsistent. The appellant seems to be arguing, first, that the — - 


gas is in a condition to market when it comes from the separator’ and, . 
- second, that it is not in such a condition until after it has been raised 7 
to the pressure which will permit it to enter the buyer’s line. — ; 
However; it would seem to be immaterial, for.the purposes of this — 
= eee and. under the provisions of the leas here involved, at which 
point the gas is determined to be in a marketable condition—when it _ 
leaves the. separator or when the gas is under sufficient pressure - to. 


enter the market. The lease requires the lessee to market the Pros ug! PSs 


~ duction from the lease and until the gas from the wells is in such a a 
condition that it can. be sold in the market, it cannot be said that the — 
~ lessee has fulfilled his obligations under the lease. . The lessee has not’ 


shown. that the gas can be marketed. at the a essure 7 which it et. 


-. comes from the wells. - 


| The appellant’s duty to market ie gas is not) a, covenant a into - 
| the lease by. ae er a as was the situation in ay ot the cases ae 


the texins of the lease: ” Section 2 Gay, of fis lease indices the ie ae 


- | ‘tions: of the Secretary of the Interior a: part of the lease. One of oor 


‘those regulations (30 | CFR 221.35) obligates the lessee to prevent the 
waste of oil. or. gas. To avoid the physical: waste of. gas, the lessee 
ig required. to consume it beneficially, to market it, or to return if 3 
| to the productive formation. Another regulation. (30 OFR 221.47) — 
‘provides that the value of production, for the purposes of computing’ 


i royalty, shall under no circumstances be. deemed to be Jess than the — a 


eross proceeds accruing to the lessee. from the sale ther eof. Still, an- . 


other regulation (30° GFR 221.51 -(b)) sets forth the. policy of the — 
_ Departinent: not to allow for the cost. of boosting residue gas after — 
the extraction of liquid. hydrocarbon - substanees: and. not to allow 
; other peep incidental to marketing... While we are not cond onted. : 


- extraction of other cibetances, the appellant has. adveneed no. ‘ound — 
_ reason why it should be relieved of this cost of marketing its ‘oil well 


gas when a lessee whose production goes to an extraction plant: is 
| ed to bear the cost of boosting. and other ‘expenses see 


| to the marketing of. that residue. 


In fulfillment of its express duty to aie its eas, the appellant . 
“Inade a contract for the sale thereof. ‘It agreed to deliver the gas 
at a. given ‘pressure’ presumably 3 in’ order. to il the “gas. Ble cannot. ; 
: reasonably expect the lessor to assume the cost of meeting the Tessee’s 

_ obligation in this respect. © a! pee ae | 

The situation presented here i is not compare able to the Situations | 


i dealt with in the textbooks and cases cited by the appellant wherein. 


; Ener cost, of transportation ¥ was sald: to be allowable. In those | cases 
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- fists was no Sana eeer in the field for the product and the lessee ied ne = 


ny transport the product elsewhere .in order to.market it. Here.a market _ . 


7 _for oil well gas exists in the Duck Lake Field and the cost. of gathering = 
the gas. from the wells and transporting it to the point of sale i in, thee. 


8 field i is deemed to be one of the ordinary incidents of lease’ operation... 


Nor is the situation with which we are here confronted. comparable #fs. 


= a those situations in which the courts have allowed lessees to deduct. — 


the cost of manufacturing the. gas into gasoline. or other products... 
te Such situations as are.discussed in those cases are encompassed within 


the scope of the departmental regulation found in 30. OFR | 221. 51, pha 


os wherein allowance is made for the cost of manufacture. eae 
| The appellant’s argument. that the. deductions should have been al- Ds 
Pe owed because the facilities used. are said. to’ be. ‘similar in nature to... 
those facilities termed by the: courts to be “sales facilities” rather‘than _ 
ay “producing facilities” is not persuasive. -Appellant’s reliance i in this — 


respect on Phillips: Petrolewn Company v. Wisconsin, 847 U. S. 672 — 
— (1954), and J. MW. Huber Corporation ve Federal Poaen Commission, 
286 F.2d 550 (8d Cir. 1956), In its appeal to the Secretary 1s mnis- 
placed. . Those cases have no a pplication to the. present. controversy. 
. There the courts had. for consideration. whether certain companies 
engaged i in the production, gather: ing, processing, aud sale of natural 
gas were “natural. gas companies” within the: meaning of that term 
as used in the Natural.Gas Act (15 U. 8. C., 1952 ed., sec. 717 ed seg.). 
Whether the facilities used by the lessee in. ‘this case. are termed sales 
facilities or producing facilities is immaterial to the question whether © 
deductions for the use of such facilities should be allowed in determin- 
| ing the lessee’s royalty obligation to the United States under its lease. — 
After a full consideration of all of the factors which the appellant — 
: hae brought. to the attention. of the Department. respecting its market- 
ing of the gas, I must conclude that the charges for which the appel- 


i Jant seeks credit are costs: which are properly chargeable to the lessee - 


. in carrying out its obligations under the lease and that the appellant, - 


| : in its settlement for royalty due to the United States, was not entitled — 
to deduct from the sale price received for the oil well gas produced 5 
- from its two wells on lease GLO 09287 the charges: made by the Hum- —— 


ble Oil and Refining Company for the cost of transporting the gas _ 


to the point of sale in the Duck Lake Field or for the cost of compress- | 


7 ing | that gas. in order that it t might be received into the buyer’ S pe 4 
line. 


i ee Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 


ae is affirmed. 


17 FE. R. 67 a the decision of the Director of the Geological Survey % | : 


| Euoyn T. Ferra, - eee 
- Aeting Solicitor. - 


“Therefore, re 4 the aathority dilowaiad to. ie Solicitor by _ 


2 serie eee ae _ SIDNEY A.’ MARTIN; C. (C. THOMAS, : ‘a on RTO | 


San naa "SIDNEY A. MARTIN, . C. THOMAS 
oa A-27410 - . oe Decided April, 1987 


| 2 Oil and Gas Leases: “Applications Se pe. -_ 7 oa 
In the absence of anything to the contrary appearing - in- an offer: for: an oil - 
and gas. lease, it is proper to assume that. an.offer describing: lands accord- = 
_ ing to the. official plat of eUNyeD is an offer to lease a described lands « as - 


| : _shown by that plat. 7 
Pe Oil. and Gas. Leases: Applications —0i and Gas Leases: ‘Rentals. 


“a An. offer to lease lands for oil and gas purposes accompanied by insufficient | y 
. rent to cover the lands deser ibed in the offer may not be rejected as to part 


at of the lands described in the offer in order that the rental payment submitted - 


aa with the offer will be sufficient to cover the. remaining dands. 


Oil: and Gas Leases: Applications | 


Where an oil and gas lease: offer is rejected hécause sufficient’ retit aa not oar 


accompany. the offer and the offeror appeals on the ground that the lands 
‘described in the offer are not the lands sought by the applicant, Me appeal = 
. constitutes, in effect, an amendment of the offer. 


ae Oil and Gas Leases: - Applications. | | | 
It is ‘proper. to’ reject: an application for an oil sae gas ieaee where the land - 
: sought is not described with sufficient cote to ay it. 


= Oil and Gas Leases: Cancellation. | Nae et, 
_ Where an oil and gas lease is prematurely issued before final § action has been _—e 
taken on a prior offer to lease the land, there must bea finding that the .— 
- prior ‘offeror ig. entitled. to receive a: lease on oe land before phe: lease. is se Meine 


canceled, : 


APPEAL ‘FROM THE BUREAU OF LAND MANAGEMENT 


6 C. ‘Thomas? has appealed to the Secretary of the interior, fen = 7 ; 3 


a decision of the Acting Director of the Bureau of Land 1 Management, : 
dated J uly 18, 1956, wherein that official vacated two decisions of the 


. manager of he Tan office. at. Billings, Montana. The first decision. : . se u 
“vacated, that. of. November 2, 1954, reinstated the offer, BLM. (ND) 


027 029, filed by Mr. Thomas to jaane certain Jands. in North Dakota - 


4 under. ihe provisions. of section 17 of the Mineral. Leasing Act,as. 
~ amended (30 U. S. C., 1952 ed., Supp. III, sec. 996). The second-de- 
.. cision vacated, dated Novernher 26, 1954, called upon Sidney. A.Mar- 


| tin to show cause why. his oil and gas. ae BLM (ND) 027 325, issued | 


under section 17 of the Mineral Leasing: Act, should not be canceled ® : 


as to the lands covered thereby included in the Thomas offer. 


Thomas filed his offer on October 12, 1951, to lease the following _& 


ee - described lands i in T. 130 N., R. 106.'W., 5th P. M. yN orth Dakota: 


. See. 1—Lots. &, 12. . 
Sec. 2—Lots 1, 2, 8, 4,.5, 6, 7, 8, 12, 13, and bed of Little Missouri River. 
aDoining said lands’ to its: ‘median tine - 


7 “ Marvin J. “Sonosky,, attorney for Henry Ss. Moxean filed a briet Amicus Curiae. 
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‘See, 3—Lots 1, 2, 6, 7, 8, 9,12, and bed. of Little Missouri River adioin- | 
7 . ing said lands to its median line — : 

The total area requested. was stated, under Ttem 2 of the fr. i ic 
| 627. 07 acres, for which Thomas remitted rental in the sum of e314. 

--On April 27,1954, the manager rejected the Thomas: offer. in oes 
eee under the authority: of 43 CFR 192.42 (g),? which; at that 
time, required the rejection of any offer for an oil and gas ee which 
was not completed in accordance with the re gulations embodied i in 43 
CFR, Parts 191 and 192, and the instr uctions: printed on the “Offer 
and Lésase Form” and which was not’ accompanied by the payments 
required by those regulations. The manager stated that the area of 
the bed of the river included 3 in.the offer. was 69. 43 acres, that the cor- 
__rect.acreage of land covered by the offer was 696. 50 acres, and that the 
correct advance rental which should have. accompanied the offer was 
$348.50. The manager held that. Thomas had not submitted with his. 
offer the full first, year’s rental of 50. cents. an acre or fraction. ther eof 
for the land requested, as required by 48 CFR.192.42 (e) (2)3. He 


informed Thomas that if a new offer were filed it would be subject to 


intervening filings and that It wore not retain the pr 1or ity of the or rig eS 


inal filing date. , . 
On June oy 1984, oe aca the additional rental éalled for . 


Sy: the manager but at-the same. time appealed from the manager’s 


decision, stating that because there has been.a change in the location 


_ of the riverbed since the lands had been surveyed, it was impossible for 


him to determine the exact acreage of the lots applied for as they exist 
_ today plus the bed of the river adjoining those lots. but that it ap- 
_ peared that the present total acreage of the lots plus the adjoining riv- 
erbed in secs. 2 and 3 which he desired to lease would be approximately | 
the same as the acreage of the lots themselves as shown on the me | 
of survey. . 
| On October 18, 1954, the manager informed Thomas that if his ap: 
7 veal were withdrawn his offer would be readjudicated under an 
amendment of 48 CFR 192.42 (o) made on J uly 2, 1954.4 That aniiend- 
ment: provides that offers defective in certain listed respects: will be 
rejected and will afford the offerors no priority but that offers de- 
ficient’in other specified respects will be approved provided all other ~ 
requirements are met. Among those offers which do not, under the 
amended regulation, lose pr iority are offers “deficient in the first year’s 
rental by not more than. 10 percent” provided the additional rental is 
paid within 30 days from notice. ‘The manager evl idently determined 
that the Thomas offer, on the basis of the manager ’S computation of 


the acreage: in that offer, was: | not deficient j im the first a Ss rental 


2 As set forth; in Cireular 1794, July 23, 1951 (6 BR. R. 7419), i des 2 . 
* As set forth in Cireular 1773, November 29, 1950 ee F. R. 8582). Baik Loliniieo 
* Cirenlar 1875 (19, Fy RB. = anol). yee ones 
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“hyde more fon 10 percent. ‘The manager stated that tint ane cs 


| of the regulations. had been made retroactive to include’ all pending - 


_ offers. ‘The appeal was withdrawn and on November 2, 1954, the: de- 
cision of April 27, 1954, rej jecting the Thomas oner, is vacated and 


ie the Thomas offer was reinstated. 


In the meantime, however, on. September 27, 1954, the manager had. | 
issued a lease to Martin. covering all but two of the lots for which. 
Thomas had applied. ~Martin’s lease was: based: on an offer filed on 
October 95, 1951, for specified lots and subdivisions in secs. 1,2, and 3 
as well as other ‘ands 3 in the township. On ‘November 26, 1954, the 
manager: called upon Mar tin to show cause why his lease, as to the lots. 
“in conflict with the lots covered. by the Thomas offer, should, not be 
canceled. The manager gave as his reason for that action the fact. 
that the Martin lease had ey issued before final action had been ae 
on the prior offer of Thomas. - 
— Martin appealed from that decision. and ‘the Acie Dieetor in his 
a decision. of July 18, 1956, held. that the determination of the acreage - 


included in the Thomas offer: was based upon the deseription ; given in : 


_ that offer as shown by the official plat; that if the configuration of the 


lots applied for had ‘changed because of-shifts in the bed of the river, 
_. the offeror'should have furnished a metes and bounds description of the : 
-Jands. applied for as they are presently situated, so that. they could be | 


- identified on the ground; that under the pculstones in effect when 

_ the Thomas offer was filed it was proper to reject the offer for failure _ 
to submit sufficient rent; that the Thomas offer was not. an allowable. | 
offer: until June 3, 1954, qian Thomas submitted the additional rental; 


that at that time “Martin had on file an. allowable offer for. the lots in - 


. conflicts.and that, while the requirement with respect to the payment . eo 


of advance rental had been relaxed, the amended regulation could not : 
be applied retroactively to defeat Martin’ srights. The Acting Direc- a 


tor therefore held that the rejection of the Thomas offer on. April 27, 
1954, was correct and that since the Martin offer was the first allow: 
able offer for the land Martin. had. a statutory preference right to a 
lease on the land. He accordingly affirmed the 1 issuance of the lease 
to Martin. | 

“Theis: appeal to the Secretary, Thomas sich, % in effect, that 
| his estimate of the acreage contained nm his offer is correct; that be- 
cause of the changes i im the course of the river the lots are not. now the 
same size as they are depicted on the official plat of survey ; :. that the | 
bed of the river now occupies some of the land shown on the plat of 
survey as lots; ‘that the manager’s computation of the acreage ‘con- 
~ tained in his offer, being based on the total acreage of the lots as. 


shown by the official plat of survey plts the riverbed as also shown 


| on the plat is. erroneous ; ; that while he ae the additional rental re- 
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: quired by: the manager, iti is highly. probable that this payment i is for 
acreage which does not exist; and that any attempt to describe the bed 


2 oe of the river by. metes and bounds would be entirely conjectur al and | 


_ would be obsolete as soon as the stage of the river changed or the lo- 
= cation of the riverbed had been changed as a result. of flood... He also. 


4 argues that his offer should have been rejected as to the riverbed lands. 


| : on the ground that those lands were not. sufficiently described toiden- 


* tity them on the ground « or to compute rentals thereon ; and that-if his 


offer had, been | rejected as:to-those lands the rental which he submitted 


oF aie with his offer would have been more than enough to cover the lots for 


which he applied. Contrary to the above argument, he states that it 


me | has. been customary to issue leases for surveyed lots adjoining mean- 
| dered streams and for the beds of the streams to offer ors who describe ee 


ee i .  e 


| Mr. Thomas also contends that the amendment of 43 CFR. 199, 49 ( By | 
made on July 2, 1954, has been held by the Bureau of Land Manage- 
ment to be retroactive in its effect, applicable to all pending offers for 
oil and gas. leases, contrary to the ‘ruling made by the Acting Director 
in his decision of July 18, 1956. a 
_ Mr. Thomas seems to ie arguing that the land described in i his offer 
is not the. land which he seeks to lease. -He apparently seeks 627.07 
acres i in secs. 1, 2, and 3-of the township but just which acreage he seeks 
he has not veh tande: clear. He states that the land he seeks. now em- 
| braces portions of the bed of the river as it winds through secs. 2 and 
3. In other words, he does not want to lease the land described in his 
offer, which is shown on. the plat of survey. as lots and the riverbed 
adjacent to certain of those lots. He seems to be arguing further that. 
his offer, which was rejected in the first instance prior to ‘the change in 
the regulation under which offers. deficient by not more than 10 per- 
cent in the rental payment could be allowed if all other requirements 


. were met, is entitled:to the-benefit of that amendment, notwithstanding | 
the fact that he contends his offer was not deficient in the rental pay- . 


ment because. all he seeks 1 is 62%. 0¢ acres, for which he submitted the: 

proper rental, Pk , | 

The Thomas offer must be tdoed by the description g given ‘therein. 
Jt describes specific lots and the bed of the river adjoining certain of 


2 Se those lots. . Nothing in the offer indicates that the bed of the river now 
- occupies por tions. of those lots or that less than the lands described _ 
therein is sought. In the absence. of anything to the contrary appear- a 

ing in the offer, it is proper to-assume that an offer for an oiland gas 


lease. describing lands according: to the official plat of survey isan offer — 


to lease the described. lands ; as showin by that plat. Taking the Thomas ae 
offer at. its face value, we must conclude that the x manager was s correct ei 


5 The. appeal. a ‘the Secretary, in this, respect, Grredellia: essentially the same. argument . 
as that made to the manager in the e appeal, which. was eeeey withdrawn, : 
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i in : conatviing the offer e as he did and in adding to the acreage: of the ; é. 7. 


Tots applied for the acreage of the riverbed Jands, also applied for,and = 


int ‘determining that Mr. Thomas’ rental paynient: was: not sufficient a 
- cover. the total acreage applied for. os 
We come then to the question. raised, by Mr. Thomas? ? appéal froin: = 


~ the manager's decision rejecting his offer and again raised in his ape 


i peal to the Secretary. ‘Mr. Thomas contended then and contends now 


- that he is not seeking a lease on. the land described in his offer. He 
oe admits, j in his appeal to the Secretary, that the offer as originally filed 
does not, describe the lands on which he seeks. an oil and gas lease. The 


most, logical. interpretation. which can be placed upon Mr. ‘Thomas’ Ee, 


- argument is that by his appeal he: attempted. to-amend his offer so that a 


it would ‘cover only 627.07 acres of land, : Viewed in this light, the 
attempted. amendment must be consider ed as having been’ filed on 
June 3, 1954, the date on which his appeal from the manager” s decision © 
was filed, at which time the Martin offer was pen ding. As an amend- 
ment of an offer is effective only. from the time the amendment is filed, 


- the Thomas offer, as amended, should, properly, have been, suspended os 
to await the disposition of the prior application of Mr, Martin. As 


the Martin application has now been determined to have been a proper, 
: application, subject: to ‘allowance, and as it. was filed prior to. any 
attempt on the part of Mr. Thomas to amend his application, Mr. 
Thonias cannot complain that his ‘applidation. was s Ay pelea by 
the Acting Director, 
This disposition | of the case. s tikes it unnecessary to consider the 
other contentions | advanced by Mr. Thomas. | However, ely may - be | 
stated that his contention that his offer: should have been. rej jected in 


part. because of his. failure. to describe the. riverbed. lands i in. sufficient ‘ 


| detail to. identify them or to compute. rentals thereon is without merit. — 
The lands described in the offer - may: be readily. identified. from the 


3 plat of survey and to obtain the acreage.in the riverbed lands described = 


in the offer is a sunple matter of computation. ‘The river which runs — 
through the township has been meandered and the lands lying. oneach — 


"side of the river have been: surveyed into lots of varying sizes. The 
riverbed being: identified. on the official plat of survey, itis a simple ee ye 
ua process to compute the acreage in a, given. portion of that riverbed.. a 
With, respect. to. the. contention that. if the offer had. been. ielerted nae 
in part the rental submitted. would have: been. sufficient. to cover the — 


— lots described i in the offer, it is sufficient to. Say that it would have been - 


_. Improper. for the manager. ‘to have rejected the offer as to the river- 


: _ bed lands,. even if. they: liad not been sufficiently described to permit | . ; 
| __ identification, and, at the same time, to have issued.a lease on the. 


| eo acreage included i in the lots, where the rental submitted with the offer, ste tl x 
ad ee Deemed) the lots oe the riverbed, was sufficient only t to oe 
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cover the lots. Iti is not ean the prownes of a manager, by rejecting 
an offer in part, to, in effect, validate an offer which did not comply 


| with the regulations when it was s filed. ne Arnold R. Gilbert, “a 


TLD. 328 (1956). : 
In our view of the case, it was error the manager to ive re- 


- instated the Thomas offer on the ground that the change in the regu- 


lation, effective after the rejection of that offer, made the offer an 
acceptable one. By Mr. Thomas” appéal from the manager ’s decision — 


he had denied that he was seeking the land described in his offer and 


there was no occasion, therefore, for the manager to have attempted 
to proceed with the ‘adjudication of the Thomas offer on the basis 


that the payment submitted with that offer was not deficient in the — 


first year’s rental by more than 10 percent. The manager should, 
properly, have. forwarded the ‘Thomas appeal to the Director of the 
| Bureau of Land Management. As the regulation was not applicable | 

in this case, it is. unnecessary to determine whether, in a proper case, 


: the regulation may be applied to an offer which had oo rejected ‘ 
. prior to the amendment of the regulation. - ne 
In all of the circumstances of this case it must be held that the * is 


offer as submitted: described more land than the total acreage stated 


under Item 2 of the offer: that the rental- payment submitted with 


- that offer was not sufiicient to cover the land described in the offer; — 
that the attempt to redescribe the land, made by Mr. Thomas in hie | 
appeal from the rejection of his offer was, in effect, a new offer, — 
effective for pr iority purposes on the date the appeal was filed; that ~ 
7 that new offer was junior to the offer of Mr. Martin, filed on October : 
25, 1951; and that the new offer does not describe the lands sought | 
with certainty and would, In any case, be subj ect to rejection. | 
‘While the manager was in error in issuing to Sidney A. Martin a. 


lease’ on part of the land covered. by the or iginal. Thomas offer while | _ 
the rejection of that. prior offer was on appeal (48 CFR 192.42 (m)), 


: nevertheless, since it has now been determined that the Thomas offer 
is not subject to allowance, there is no occasion to cancel the Martin 
| lease. Madison Oils, Inc., T. F. Hodge, 62 1. D. 478 (1955). 

Therefore, pursuant. to ‘the authority delegated to the Solicitor iy | 


the Secretary of the Interior (sec. 28, Order No..2509, as revised; 17 


+  F, R. 6794), the decision. of the Acting Director of the Bureau. of 
Land Management of July 18, 1956, insofar as it held that the Thomas 


_ offer had been properly rejected and insofar as it vacated the order 7 
| to show cause issued to. Sidney A. Martin is affirmed.. | . 


-Epmunp T. Farvz, Ps 
| aes Solicitor. 
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» Color or Claim of Title: Improvements | | - 
-- Phe fact: that land held under color or’. claim. of title may. have been: annoyed. ies 


ee es 0) ‘sufficient. to meet the: ‘requirement ‘of the Color of Title Act that | 


oes valuable impr ovements shall have been placed on the land: where it.is shown 
. that the improvements were. destroyed . prior . to. the time the applicant ie 


: e acquired, his claim of title and where it is shown that the improvements 7 


| _ were not on ‘the land when the application ¢ to nu chase was filed. 


Color or Claim of Title: ‘Improvements 


_ Improvements placed on: land held under Gales: or. ela: of title after. the 
“diseovery by the elaimant that: his. title to the land: is defective do not 
“satisfy the requirement ¢ of the Color of Title Act that. the land shall have 
been improved. » uP 3 ae 

Color or Claim of Title: Tiaprovements em os 


The mere. surveying and platting of land. is not the placing of improvements 
thereon. within the meaning of the Color of eee ne, 


| Color or Claim of Title: Generally 


| A person. who: has a eontr act. with another under which he is authorise” to. 
subdivide. and sell land assertedly owned by the latter. and which does. not 
purport. to vest. any title to the land in the former cannot be sald to hold the 
land under claim or color of title, 7 ‘ a 


APPEALS FROM THE BUREAU OF. LAND MANAGEMENT 


! On: Tune 20, 1955, Arthur Baker, Ralph. J. Baker, and. Waled : 
Wentzell filed an: epolicane (BLM 040251) to purchase 1338.45 acres 
-of land, described as all of fractional ‘sec. 23: (lots 1, 2, 3, and 4); T..9 
- eBay Re 8 W., St. Stephens Mer., , Mississippi. On July 13, 1955, Paul M., — 

"Thomas. J., Patrick F. MaryAnn, and Thelma Skrmetti, doing busi : 
mess as Skrmetti Realty Co., filed a ‘similar application covering 449.75 
_ acres of land, described as lot 1, sec. 18, lots 1, 2, 8, and 4, sec. 23, and _ 


lots 1, a. 3, 4, 5, 6, 4, and 8, sec. 24, T. 98, ‘R. 8W, St. Stephens Mer., - 
= Mississippi. 


. The lands are ataeiae on. Horn ries a. ee pies island off the 


om, coast of Mississippi, which, at the time of its first survey in 1846, did — 7 


not extend into T. 9.S., R..8 W. . The western end of the island. is | 


however, been. built: up by accretion. andi in 1929 the land which. had os 


--acereted to the island: was surveyed. The plat of survey, accepted on 


: ‘ | December 10, 1930, shows this accreted land as fractional sections 13; 
.. 28, and 24, T. 9 Ss, R. 8 W. The plat shows 2.14 acres in sec. 13, 133.45. . 
acres Ii sec. 93, and 314.16 acres in sec. 9A, a-total of 449.75 acresin the — 


an three sections and. obviously the lands covered by the Baker and — . 


: -Skrmetti applications. The. field notes of survey (Vol. 65, Mississippi ; 


. 7 Field 1 Notes; P- sds state that the available. evidence indicates that the | 
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area. surveyed had formed, as land ‘above: mean high ides within 10 —7 
~ to 15-years prior to the survey. ‘The records of the Department: show | 
that after the 1929 survey the State of Mississippi, on April 8, 1931, 
_. selected these same lands under theswamp land grant embodied 4 in the | 
act of September 28, 1850 (43 U. S. C., 1952 ed., secs. 982-984), but 


“ that. the selection was rejected on December 9, 1931. Again, on August 


19,1953, the State selected fractional sections 13 and 24. That selec- 
nae (BLM. 035147) was rejected on. March 28, 1955, not only because 
the lands were found not to be of swamp. ‘ahatactor but because the — 
lands were not in existence, at the time of. the passage of. the act of 
September 28, 1850. Obviously, since these lands were not in existence 
on the date: of the swamp land grant to the State, the lands did not 
2 pass. to the State-under that. grant. - 

_. Both of the appellants’ 5 alias were e made andes the. Golde of =. 
a4 Title Act (43 U. S. C., 1952 ed., Supp. ITT, sec. 1068). Section 1 of 
that act, as. amended on va are 28, 1958, , provides that the Seal of. 

the Interior— : : 


8 Re (a) ‘shall, whenever it shall be shown to: his satisfaction that a tract of : 


‘public 1 land has been held in good faith and in peaceful, adverse, possession by a . a 


_ claimant, his. ancestors. or grantors, under claim. or color of title for. more than 
7 twenty years, . and that. valuable improvements have. been. placed on. such. land or 


: = some part thereof has: been. reduced to cultivation, or (b) may, in his. discretion, : 
whenever it shall be shown to his satisfaction that a tract of public land has ‘peen * 


held in good faith and in peaceful, adverse, possession by 4 claimant, ‘his any 
- cestors or grantors,. under claim or color of title for the period. commencing not. 
later than January 1, 1901, to the date of application during which time they 


. have paid taxes levied on the land by State and local governmental units, issue a coe 
patent for not to exceed one hundred: and sixty acres of such land upon the pay- 


Spd, ment of not.less than $1.25 per acre: Provided, That where the area so held isin. . 


/ - excess of one ‘hundred and sixty: acres the- ‘Secretary. may deter mine: what par- 
. ticular subdivisions, not exceeding one. hundred aad sixty acres, may be patented a 


ae heretnder : oe eR And provided further, That no patent. ‘shall issue ‘under the 


provisions: of. this Act for any tract to:which. there: is a conflicting: claim: adverse 
to that’ of. the applicant, unless and. until such: claim. shall have Deen" finally. 
adjudicated. in. favor of. such applicant. : 


As the lands are shown not to be Shoes in Senet on Te anuary 1 
1901, it is clear that the claimants cannot quality under the: second, or 
(b), portion of section 1 of the statute setout above. - | 3 

‘The. applicants i in each case admit that the land daaned by ee has | 
not been cultivated. Therefore, in order to prevail, they must show to. 


. the satisfaction of the Secretary of the Interior that the-land has been 


~ held in good faith and in peaceful, adverse possession: under claim or 


. edlor of title by the applicants, their ancestors, ‘or grantors for. ‘more. . ; 


than 20 years and that valuable. Bs Sa have been oe on. 1 the | 


a land claimed by each. 


~The Baker applicants. aspend ‘for’ their’ showing with: respect: ‘to a 


rah ‘improvements. on x the fact that a panne and a ‘pler had, in 1 1946, ‘been: ae 
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2 ‘ieee on the ina: ‘dlaimed: by. them and the Prrthee fact: ‘ae ‘they 7 


placed a building on the land in 1955 after they discovered, about De- ae 


—eember 10, 1954, that. they did not have title to the land. ‘They state 
that the building and ] pier constructed i in 1946 were destroyed by a hur: : ' 

. ricane in September 1947. The Skrmetti applicants state: thatthe 
~ land'claimed. by them was sur ‘veyed and. alee in 1954, and. that such ao 


work satisfies the improvement. requirement. | : 
On August 5, 1955, the Chief, Adjudication Section. Bistern ‘States : 
Office, Bureau: of Land Management, rejected ‘both : applications: and, — 
on August 23, 1956, the’ ‘Acting Director, Bureau of Land Manage- 
ment, in separate decisions, affirmed the action taken by the Eastern a 


: - States Office. 


The Acting Director held that the re which had, in. 1 1946, 


~ been. constructed ‘on the land. sought under the Baker application: but = 
which’ had been destroyed in 1947 were not valuable: improvements. ae 2, 
_ ‘within: the: meaning. of the Color of: ‘Title Act-and:that-improvements. . 
—_ placed on the land in’1955; after the applicants discovered that-they =~ 
had no'title to the property, would not satisfy the requirements of the 


| act. “He! held that the surveying and- platting of the land: sought by or ae 

a the: Skrmetti Realty Co., which ‘surveying ‘and platting 3 is ‘alleged: to. 

_ have been done’ for the’ purpose of- subdividing the land into lots,lay- 

-_ ing. out’ streets, harbor s, etc., were not: improvements: of that land = > 
within the: meaning of the’ eee ‘He noted’ further that whilée‘the ~~ 


. Skrnietti. application’ was filed in the name of Paul M. Skrmetti and 


four’ member: s of his family, doing business as Skrmetti Realty Co.; for oe fe 


sd 449.75. acres, the data. submitted: in support of the application did. NOt. = oa 


show any purported title ‘in any member ofthe family except’ Paul’ M. 


; : Skrmetti.* ‘He pointed out that. the’ Color of Title Act atithorizes the 4 _ : 
issuance of a patent for not to’exceed 160 acres:under ‘any: one claim. 
In both decisions the Acting Director. pointed: out-that there is an'ap- 


: parent. conflict between. the two applications with respect: tothe land 
in séc. 93 and’ that even if the applications were otherwise allowable — 


- the conflict must be’ settled gu the: ‘applications’ could be sures = 


= considered by the Bureau, - 
The applicants have taken 5 separate ‘appeals. to the pe of iis: 
| Interior. ‘Each denies that there i is a conflict between, the applications : 
and each states that if there is a ‘conflict it can be amicably settled. 


The Skrmetti Realty. Co. concedes that its claim must: be. limited to 


160 acres‘and has ‘requested. that its-application be amended to:include » 


only that amount of land. If the Skrmetti claim were amended to 

. cover not more than 160. acres out of the 449.75 acres originally applied a 
- for, other than the 133.45 acres claimed under the Baker application, 

the conflict would be eliminated. and. for the purposes of this decision 


ot the: Skr metti claim will be consider ed as having been: amended to elim- oon 
- “inate. any conflict. tee tan tog : ae | ‘ : | 
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~The Baker applicants: hare submitted: an abstract, of title covering 
| the lands.in fractional secs. 13, 23, and 24. They base their claim to the. | 


_ _ land: in see. 23 on a deed datad February 6, 1953, from Wakeman ‘By 


Curtis. Curtis acquired his claim to title, not poly to the land in sec. 


— 23,: -but. also to the land in-secs. 13 and. 24, under deed. dated. February . | 


A, 1947, from E. L. Trenholm who,.in turn, acquired his purported ~ 
ae title to the land in the three sections by deed dated. June. 22,.1926, — 


_ from N. D. Thomas. Thomas held ‘under 4 patent dated Mareh: 2A, 
__ 1925, from the State of Mississippi, purporting to convey. “ATL that eee 
certain land,.sand-bar, or sand -pit constituting the western.end of 


Horn. Island, in. Harrison and Jackson Counties,. Mississippi, lying 


or being in Ho -* Sections 18 * # # 98 and 24, Township 9. South, 


-- Range ‘8° West ** *.*.” The patent: recited that. the land. had ‘been — ; 
ie donated to.the State by the United. States under the Swamp. Land Act. 2 


Turning first to.-the- showing..made by the Baker applicants. and | 


ae assuming, without deciding, that. the Baker. applicants and their 
"- grantors: have held the land 3 in sec. 23 in good faith and in. peaceful, 


adverse: ‘possession | under claim of title for more than 20 years, the 


— question.i is whether thei improvements placed on the land claimed. under - 


: ~ the Baker application .meet the. requirements: of the Color. of. ‘Title _ 
. Act. Does the fact.that at-some time in the past improvements have ae 
been placed. on public land held under claim of. title require the. Sec 


| retary ofthe Interior to issue a patent for the land, where the other : 
- requirements of the act. have been met, even though those impr ove- 


- . -ments-are not.on the land when the: application for a patent 1s filed? 


Ps Further, is the Secretary of the. Interior. required. to issue a. patent 3 
where. the only improvements now on the land are those placed there 
“ES after the applicants. discovered they: did not have good title? |. 


. That portion-of the act with which we are hers concerned. provides 7 


‘that. it shall be shown to the satisfaction.of the Secretary that “‘valu-_ 


-_ able improvements have been placed. on. such land.” While it-is not: - 


' specified thatthe improyements must have been placed on the land. by 
__ . the applicant for a patent or that they must have been placed on the 
--: land before the deficiency in title is discovered, it seems clear. that the 


intent is to. provide. a means by which one who has in. good faith i im- 


= _ proved: land in the belief. that he has title thereto or: rho has, pur- 
- chased: improved land in good faith can obtain a patent from the 


Government. The first, or (a), portion of section 1 of. the act is 


intended to benefit those persons who, if the land has not been reduced | 
to cultivation, ¢ can show not only that they have been in peaceful, a 


adverse possession of land in good faith for more than 20 years under — 
claim of title but who can show, in addition, that the Jand is now _ 
- improved and that that caorovement took place at a . time when the : 
_ Claimants believed their title to be good. _ | : | 

The requirement that land sought under claim or. color of title : 
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oe ‘faust be. either impreved ' or. ‘cultivated. was aneludada in the’ Color of 


| : | Title Act from the date of its. enactment, ‘December | 92. 1928" (48 i 
_ U.S. C., 1952 ed., sec. 1068). ‘This. élearly. demonstrates that from 


. the very beginning the Congress determined that peaceful adverse 
“possession of public land for more than 20 years under claim or color 
of titlé was not, standing alone,. sufficient:to warrant patenting of the 
land: to the claimant. . “Even. if the claimant had expended a con- 
| siderable amount. of money in purchasing the land from his grantor;.: 
~ he was not to be entitled toa patent for the land. . ‘The Congress deter- 

_ mined that, in addition, valuable improvements must have been placed 
on the: land or some ‘part, of the land must have been cultivated. ‘Ob- | 
viously. the intention was that.a claimant would have to show these 


= additional equities’ before he would be entitled to a “patent. for the 
land. ‘Or, stated conver sely, | it was evidently thought that if-a claim- o 


- ant had spent time and’ money in making valuable improvements or in | 
io cultivating the land, or had paid. for. such improvements or cultivation — 


an buying. the land, it would ‘be unfair to deprive him of the fruits 


. of. his labor or expenditures. This" 1s clearly’ evidenced by the fact 


- that-under section 2 of, the act (48 U.S. C.,. 1952 ed., sec. 1068) a 


- claimant: is requir ed to pay the United Staites. only. for the appraised . 7 : 


- value of the land “exclusive of. any ‘increased value resulting from ee 
- _ the development. or improvement of the. lands by the. applicant. or his oe 
pr edecessors 1 im interest. a it. ther efore seems. that the proper. inter- 


i. 7 pretation of} ‘por tion (a) of section re of the act is that valuable improve- . 
- ments must exist. on 1 the land at the. time an ee 1s filed: for” : 


coon ae time rae ‘the. applicant became aware of the fact that his ‘title 7 
to the land: was defective. 


~Here the Baker applicants show. mea that impr ovements. ‘had | 


ie been placed on the land at’ one time and that the land was impr oved a —_ 
-. by them after they discovered they did not have good title. ~The os 4 


, improvements. said to have been placed on the land in 1946 were not 
on the land when the applicants acquired their claim.’ In fact. they 7 
- did not hold the land under any claim of title until more. than five | 


‘years after the. improvements are said to have been. destroyed. “In. 


“February. 1953, when they acquired their claim, the land was. sun- : 


.. Improved and they presumably paid nothing fo the destroyed ; im- 


provements. Nor did the applicants place improvements on. the laaid 

— during the. approximately:22 months in which they held the property 
before.they discovered the defect in ‘their title. Tt was not until. after 

that defect was found that. the applicants ; improved. the property. 
‘In these circumstances, it would appear that the element of good 


- . P faith is entirely lacking with “respect, to the. improvements made by a 
| the Baker applicants. in 1955. and that, with respect to the i ‘improve- 7 


* mients destroyed 1 ih 94", ‘the applicants stand in exactly the. same : E | 
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- - position! as they would, occupy. it those improvements had - never. an eu 


made. Cf. Homer Wheeler:Mannimiet al., 68 I. D. 249 (1956). There 


- the color of title applicants. stated. that they had constructed trails. so 


onthe land. which they: had maintained from, year to year. A field - 
examination of the land, made less than one year after. the filing of © 


the application, failed to reveal any evidence of the trails. The De- a 
partment. denied the application on the ground that the applicants | 


had. failed. to show: to the satisfaction of: the Secretary that valuable 


improvements had-been, placed; on.the land as required. by ‘the Color — 


. of Title Act. It follows that the Baker applicants are not entitled : 3 
| to the benefit of the Color. of Title Act. and, that their application Zs 


was properly. rejected. _ iz 
Turning. now to the Skrmetti_ claim, ¥ we find that ‘this claim, like 
a the Baker. claim, ar ises through. the. ‘patent. issued by the. State. of 


oe Mississippi | to N. D. “Thomas. - ‘The chain’ of title recited by.. the 


| ao ~ Skrmetti. applicants. i is. substantially the same. as. that shown, by. the 7 sa 
Baker applicants. ‘They base their claim to the land covered byt their 


2 application on what. they term a contract of sale dated. October 92, _ 
- 1954, frotn the. Baker. applicants. . “That contract, a. copy cof which 


= was. submitted, by. the. Baker applicants, recites ‘that the. Baker ap- a 


a plicants. are. the. owners of: certain. property on Horn Tsland, includ- - 


ie : Sk metti, "Te seems s clear nee that nathan Paul M. ‘Ski i 7 
oo the. other members of the. family, nor the Skrmetti. Realty Co. can 
a. claim, on the basis of this showing, to hold the land under color of 
ee title. | beet 
“Aside from this, the requirement that Pb improvements shalt oe, 


ee ving. the. land i in sections 18,. 23, and 24, and that Paul M. Skrmetti co 
-. is a real estate developer and promoter, who wishes. to. develop, sub- of 
fae , divide, and. sell off i in ‘Jots the. property. of. the first. parties. Tt. is hes 
_ agreed by the. parties that Paul M. ‘Skrmetti may act as broker. i in 
Ae hae the sale of the Proper ty. under the terms and conditions set, forth. in _ 





have been placed on the. Jand ‘has not been satisfied. The surveying 
and platting of land is not the placing’ ‘of valuable improvements 


ett ., 


“thereon. - ‘Helen M. Forsyth et. al. A-95365 (November 30, 1948). ae | 


Accordingly, the application. ride by the Skrmetti Realty Co. ‘to. 


-- purchase land on Horn Island under the Color of Title. Act was e | 


properly rejected. . 
The record. indicates’ that ‘the Boakd of ‘Supe, J ackson 


Count Mississippi, has filed an application (BLM-—038858) under. . 7 
the Recreation Act of June 14, 1926,.as amended (43 U.S. C.,1952 


ed., Supp. IOI, sec. 869), for the: lands included in the: Baker and — 


. Skrmetti. applications. and that action on that application was Sus- 


oo & pended. pending the final. disposition of the Baker and Skrmetti color ie 


- of. title applications. ‘The record, also indicates that certain persons = : . 


oe SBF EE GES. - : ae "UNITED STATES: vf BLACK? © co 9B 
canar ‘April 1, 1957 Gee aik be,” 
a3 hive joated: mining + claims on. Horn Ysland. A Biotest ‘Soaiust thé. 


- ¢olor of title applications was filed’ in the Office of’ the Secretary’ ‘of oe 
oe the ‘Interior on December (¢ 1956, after the ‘Baker and Skrmetti) ape 
“pals (A-27416 and A-27417) were filed. This protest was made by 
- At. Joe A. Moore, attorney for A. V. Walker and Elmer H: Gautier. | 
The record is therefore remanded to the Bureau ‘of Land ‘Manage- ta. 
ment: for’ such:action: 4s:may now~be appropriate on: the application ae 

of the Board: of: Supervisors for the land’ and’: on any ‘Inining’ ‘claims - 


ee which: may have been located on the land covered by that application. — 2 


. Accordingly, pursuant’ to the authority delegated to the Solicitor. “ ” | 
by the. Secretary of the Interior (see. 23, ‘Order No. 2509, as revised; 


= WER. 6794), the decisions of the Acting Director bE the Bureau - i. 2 


Sof Land Management dated August 23, 1956, ‘affirming the rejection ane 


_ of the Baker and Skrmetti applications to purchasé- lands in secs. aS 


- ® : 18, 23, and, 24, q. 9 8., R.8 W,, under the Color of. Title Act are — 
oe affirmed, ~~ 


"Epaconp T. Patz, ; - roe, 
Adting Solicitor. cree 
ae UNITED: STATES 'v- ‘GEORGE: W: BLACK 
a. A-Q7411- Decided Aprit 1, 1957 - 


- Minti Claims: Determination of Validity—Mining: Claims: Discovery: : | 


"Where a: deposit: of sandstone is shown not to: have 4: present or prospective 4 : . 
“market ‘value, it’ is. not a‘ valuable: deposit within the. mining :law. and ae a 


oa . claim based, on. such: a: deposit’ is ‘properly declared. null. and void. 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT = Hise 


5 Gactas W. Black has appealed. to the Seer etary of the Tnterior thom: ar - 


3 x a decision dated August. 8, 1956, of the Acting, Director of. the Bur eau : | 
of. Land Management. which affirmed a decision: of. the manager. ‘of. ae 


the Phoenix land and's sunvey, office hokdig: null and void two, building Roe Mt 

oe stone placer mining claims.» ,...... So es 

Mr, Black.located.the mining elas. ‘the: ‘Grasshopper: Flat Nee 7 —— S 
— and. 2, on. February 1; 1948,. They: lie in sec..11, T. 17,N.,.R.. 5. Bee. 


Gs & S..R. M., ‘Arizona, within the Coconino National Forest. Ons. Pas 


ae: J anuary 16; : 1953, the claimant: filed an. application for a. ‘mineral ae <a 
7 Patent: (Arizona 04804) covering. both. claims in: which, he: asserted a as 


oe ing stone, and that he.i is ‘entitled to: a peat under. the. United ‘States: ose 


| mining laws (30 U. S..C., 1952 ed., secs. 22, 35,.161)....On. May. 11, ee 
——- 1953, the Regional. Forester, United States Forest Service; Department: fa 
of Agriculture, filed a protest, against the. claims (43. CFR 205.8)... 


wie Thereafter, . contest proceedings were. instituted. against, the, claims oe = 
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“and. a. ene was. held on October, 20, 1953, before the manager of 


the Phoenix Jand and survey. office. “Both. parties. appeared at the 


hearing, were represented by counsel, ‘presented witnesses who were 


subject. to cross. s examination, and submitted briefs at. each stage of 


The contest. was pie on. ihe following ¢ charges: ge ek 
(2) That no: discovery of a valuable. -building rock or. other. ininedil | 
wen - deposit has been made on said mining claims. and that said mining loca- on 
_, tions : are null and void ; ae ae a. 
we at a) That. the. lands embraced . in. “said: claims. are. more gatuanie. on 
. =. national forest and public purposes, than for pbuilding. stone or any. other a 
__Substanee,, incliding. erosional, debris, ‘there occurring ; eta. 7 
— | (3) That like or ‘similar ‘stone ‘and debris oecur over ‘wide areas in ca a 
te, . this vicinity and northern Arizona generally ; ac eee Me 3 ie 
cd | eo ‘That the, economic. ‘market for. the. stone and, er osional debris is os 
es limited to the local vicinity and thdt no econiomi¢ market: is available ee. 
for the stone and erosional debris other than for local use; aes 
mae G ) That the said mining claims are not held in good faith for min- 
is, ing’ ‘and milling. purposes but are held ag residence sites under ‘the guise 
of the mining law ant contrary to the mining law.. 


~ Charges 3 and 4h are, im: reality; particularizations of charge a aaa 
: : these three charges may be considered.as a unit. a | 
The mining claims are located in ‘the Coconino National Worest“iai | 

an area known’ as. Grasshopper Flat or, Rainbow ‘Canyon, located. ‘Se 


. few miles from Sedona, Arizona, , | 
 /Phere-was a. great deal of testimony at the hearing Seok the sols 


of the lind for residential purposes, but in the view we take of the case,. Pa ; 


the relative value of the land for mining or residence purposes is im- 
material. The land covered by the mining ‘claims does not contain. 
any valuable timber, nor is it suitable for grazing (Tr. 11, 12). How- 
“ever, it lies in an area of: scenic beauty which makes it desirable as: tue 
” recreational area (Tr. BO). Sa as vies oy aes 
~~ Tt appears that the mineral on the claims 3 ‘1S. essdstons ( Te. 1 ‘ ‘that | 
; it is suitable for use in the construction of homes and other small build-. 
ings (Tr. 15, 18) ; that it has been used to some extent for this purpose 


ee #5 


and asa’ road: fill (Tr: 52, 54) ; that it exists in substantial quantity | 


‘on the claims; that sanidstoné: as ‘the’ common: or ‘country rock of the — 

area is of widespread occurrencé (Tr. 7, 24), and that the sandstone 
‘in the ‘claims is of' the same character and appearance as the other 
| sandstone i in the area (Tr. 7); ‘It also’is undisputed that at the town. 


of Sedona about 3 miles. distant: from Grasshopper Flat there i isan 


~operating quarry offering: stone ‘of better. quality (Tr. 384, 40); ‘that | 
_ ‘Black has‘ sold. only $100—$150 worth of: stone from his elairats: (Tr. 
68); and that: the rest of the stone taken’ from the claims’ had been dis- — 
‘posed ¢ of in n exchange J for services eas 66, oo ee ee ee 


Q8Ir tat OEM a UNITED: STATES: Ve BEACK):; iste 8 es 
| | | April 1, 1957. jo ate 8s | 


- Unider this mining laws of the United States (30-U. S:. Gy 1959. ae 


“sees. 21, 22, and 85)’ only “valuable mineral deposits”:may be located -_ 


and thé lands involvéd’ iitist be valuable: for mirierals; “A discovery. of ; 
a valuable mineral: deposit ‘mist: be‘nade within the limits of each — 
— elaims ‘AS valid: ‘discovery; it: has often: been held; isioné which would . 


f warrant: ai man of ordinary pruderice i in the farther expenditure of bis — > 
- timeé%and: money with'a reasonable. prospect of success in. an éffort:to - 


_ develop a paying mine. Castle Vv. Womble, 19 L. D: 455 (1894); : Ohiris- : 
man V: Miller, 197 U- S. 313. (1905) 5 United oe Ve ae e al, | 
59. D. 129;:187,138' (1945).° : 


| With: ‘respect to nonmetallic dapoxits of fideapreia> oceirreice, ‘the aed ae 
| poreiant ‘considerations were summarized 1 in Po heigl san Vv. - Strauss tae 8 


et ah. (supra, p. 188); , as follows: 


Gypsum, clay, limestone, and the other kinds of: Sone hone involved vas ‘péaa | 
held to’ be’ minerals. W. ‘. ‘Hooper, 1b. D. 566 (1881) ; Allér itt v. Nor thern’ Pace. 


oR, ‘RwC0.; 25: Boe ‘D. 349. (1897); United States v. Barngrover et al, 57 1. D: 533 | | 
| (1942); : But: whether .particular deposits of these and other mineral ‘substances a 


of. wide. oceurrence are valuable. mineral deposits within. the: contemplation. of 
the inining laws. and whether, the lands containing them are therefore subject. to... 
location and. pur ‘chase under ‘the mining laws are questions of fact, held to depend 


. upon the ney hetability: of the deposit. The rule long laid down by both the courts: 
. anid the ‘Department: requir es that to justify his possession the mineral locator or 
applicant must show that by reason of accessibility,. bona fides in development, _ 


- pr oximity. to market, existence of present demand, and other factors, the deposit. 
. is of ‘such. value that it ‘can be mined, removed,. and disposed of ata profit. Ickes 
Fy, Underwood et al., 78: “ADD. D. ©. 396, 141 EF. (2a). 546 (1944) ; opinion ‘of ‘Acting 


‘Solicitor, 54 aif Dd. 294 (1983) : Layman. V. Ellis, 52.1. D. 714 (1928). In face ‘Pine on 


Mining Corp., BB E D. 410, 412 (1981), the syllabus said: 


. “Lands containing limestone or other: miner als, which: uniler the: cone 
- ditions. shown: in the particular ‘case cannot ‘probably . be’ successfully * 
mined and marketed; are not valuable because of their mineral]. content, 
nor: ‘subject. to location, under the: mining: Jaw.” — ! Siete 


; Sines: these claims’ are. situated 1 in a national: forest, ie odes sus- | 
| taining the: validity, of. the mineral locations must. be: clear, and un- 


equivocal...  Unitee: States: v.. Dagoson, 58 I. D. .670, 679. {1944} 5 ot ; = 


| ~Tn the, a bengiee. OE any: serious aeouts hae the ance Pe de ; 
| stoné 1 in sufficient. quantity.and.of'a quality. at least suitable for use-ii | 


- constructing houses; their validity must, in the first instance, rest upon . era 


the: marketability of the deposit: “This factor, in turn, depends. upon 
the existence of a. present: demand for: the sandstone aus its ee : 
- to market. - Sete a 
The contestee mae no cian that the Season: can — sold at: any a 
place” other than ‘the immediate vicinity of the claim. In. fact, the 
_ evidence indicates that the potential, market, for the sandstone i Js Tinnjt= 


a ed to the, Grasshopper F Flat Eaaape excluding e even the, Sedona. area some 3 ab 
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ee miles away (Tr, 12, 21,.7 8). As to, che inapkees in. 1 the Grasshopper - 


Bat area, Black could show only that a few. houses had: been built from — 
_ stone from his claim; but that the stone had been given away. (Tr. 63). sO 
- the services. could be applied against the assessment work: (Tr. 66,69, — 
LS BOs 74)... -As to the potential market, the most favorable View: was: that: | 
ar ag TE certain subdivisions were developed there might be 300-400 building © 


~ Jots the purchasers: of:some of; which might v use stone. from Black's | 
_ claims to: build their homes: (Tr. 21; 22,78)... ce 
+: In view-of the fact. that Black held: the Anes for years auene: 
| which the area underwent a rapid development. without being able to _ 
__ sell any stone from it for: building purposes, (except for the few houses 
built-with stone exchanged for. services), it is my opinion. that there is. 
no present market for the stone of any. consequence: (Us nated States Vv. 
| Eetate, of Victor E. Hamny, 63 I. D. 369 (1956) ). . ke eee : 
- _ Assuming: that, all other factors being present, a , prospective, value 7 
is sufficient to walidate a. building stone claim, I find that the sand- 
stone -in these claims: has no prospective value... The: possibility: ofa 


a future market’ ‘hinges upon several contingencies, Even ifall'‘of them © 


~ were to occur the market would be extremely limited. and temporary. : 


Dk a In such circumstances the claims have only a con] jectural, not.a pros- -_ 
"... -pective, value. for’ mining purposes... United States: vs: Underwood, ad 
= A226, p. 9 (August. 11,1939). ot 


The only other use to which the stone on: the see hs en put is - 


_. to.furnish material for fill for roads to a limited extent (Tr. 52, 55,56, 

“> 99). Such use cannot validate a building stone placer. claim. H 6t- 7 

man et al. v. ‘State of Utah, 41.L. D. 314 as bic Trust. Co. oe - 
ee --rebearing), 47 L, D.18. (1919). -s 


Accordingly, I find that the concider ‘that hors | is no ee for _ 


fey the sandstone from the-claims is correct. “In the absence of mmarket-— 

ability the deposits of sandstone are not valuable mineral deposits 
-. -within the meaning of the mining: law. United States v. Strauss et os 

aw (supra) jy: United: States ve Estateof Vietor E. Hanny (supra). 


“follows: that charge 1 (including changes: 3 and ay nos. been bustatned 
- and. that.the claims are-null-and void. : ear 
‘Since the Acting Director’ s decision rust be afivined-u upon this find- , 
ing above, it is not necessary to consider charges 2 and 5. Po Ss 
| Therefore, pursuant to the authority delegated. to the Sélicitor by 
) the Secretary of the Interior. (sec. 23, Order No. 2509, as'revised 3:17 _ 
F:; RB. 6794); the decision of the Acting Director: holding the: claims 
iF null aa void i 1s s affirmed, | See | 
Roe oe ae ee ee | Eparéxp T Fait 
_ Acting Soliciton, a 


“20f. ‘United ‘Btates ve ap: le Uaewood: ee al, -A-19993, ‘D. ‘19 (September. 9, 1987), 


a 2s066, ‘pp. 2,°5(August 11,1939), réhearing denied . June 14, 1940; affirmed Ickes v. 


a. Underwood, 141. HW, 24 546 (App. D, -C.,, 1944), cert, denied, 823 u. SS 183 and es os 


Gan aa ¥. Strauss et al, 59 T. D. 129, 188. 


of} ee en teen a at — OF 


"APPEAL oF TEXAS: CONSTRUCTION COMPANY AND ) HYDE 
re “CONSTRUCTION COMPANY - - 


TBCA-73_ — | Decided April 23, 1957 


‘Contracts: ‘Additional Compensation —Conttacts Specitcations—Contiacts: fe 
-Interpretation—Contracts: Changes a and Extras, coe , oe 


“Where the ‘specifications contain’ an approximate quantities provision, 8 con- 7 
a tractor i is not. entitled to additional compensation by reason of ihderruns in 
estimated ‘quantities. of etushed-rock. blanket and riprap. mérely pécatise the 


a Goveriment changed the design prior to the. advertisement’ for bids but - 
ca neglected . to. correct the estimates; if, in fact. the. schedule. quantitiés Gould. x 
Ps have been. ‘verified ‘by the contractor from the information: supplied | by the’ 


- _ drawings. and. Specifications. | ‘The mere fact that there was some degrée 
me = of uncertainty in estimating the quantities from the atawings anid specifica- 7 
| tions . is immaterial if the  degres of ‘Cheentaitty was not ‘appreciable, ” . 


BOARD OF conTRACT APPEALS” 


: “This 3 is an ‘nal by the Texas Constriction Cinghay iid a Hyde 2s 


ee ease 


~ Construction Compaiy,. successors in iiiterest, under Contract No. 
— 14-06-D-718, which was on U.S. Standard Form No. 93, Revised — 
April 3, 1949, aiid dated December 11, 1933. The contract ‘provided. 

o. for the completion of Webster Dam ander the schedule of Specifica-_ 


tions No. DC-4052, Webster Unit, Solomon Division, Kansas, Missouri — : 


| River Basin Project, Bureau of Reclamation. ‘Payments: were to be 
made to the contractor at the unit ee stated i in. ‘the schedule i incor- 
porated i in the spécifications. 


The contractor’s claim, which agerépates the: gum ‘ot $106, ove 8. tn bet 


ig based ' upon an. alleged underrun i in ‘quantities of items 27 and 98 of | 
the schedule, and is predicated on ‘the theory. that. these’ underrins et 


constituted a change entitling it to an equitable adjustinent. Ttert oF 


provided for furnishing and placing crushed-rock blanket material, i 
and item 28 provided for furnishing and placing yiprap at Various | 
| locations. about Webster Data, as required, by. the specifications: andl a 
| drawings made ay part thereof. 
‘The s sum of $95, 953. ‘4 5 as sought relative to the alleged chang in 
chasige m ‘quantity specified in iter 98. = 
‘The estimated quantity 3 in the bidding sthediule of itein oF Was 82, 150 
‘cubic yards, and of item 28 was 171,250 cubic yards. . . 
. By letter dated July 12, 1955, the contractor's Project Mo one | 
to gee Construction Engineer of the Bureau vot esi ation as follows: 
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tt appears s that the actual quantities ot crushed rock blanket material and. _rip- 7 | 


I would appreciate : it if you will furnish me’ a more ‘accurate quantity of each: < 


_ jen in order that we will not manufacture , more of the 1 material than is needed | 
7 to complete the job. . ae? | | zone | 

| The Construction iia as S pee ta the letter which, was die an 

a J uly 15, 1955, stated that a. preliminary quantity computation fad indi- vs 
tated that the quantities would closely approximate the. following: 


a item. 27, 50,000. cubic. yards; item 28, 160,000 cubic yards. 


“In.a. letter dated August. 3,.1955, the contractor’ S. Proje ect. Mee 

} further: informed the. Construction. Engineer that: its subcontractors, : 
~ E. G.:Schroeder Construction’ Co., Inc.; and: Lester. O’Borny. Trucking 
Company, had made verbal protests regarding “the quantity changes,” 
onthe. ground that. their costs for performing the work had been sub- 


: . stantially. increased by these changes, and. that they were preparing 
~ letters of protest, which would contain a statement of their increased 


costs and which would'be forwarded for the Government’s considera- 


tion. Subsequently, a letter. dated. August. 6, 1955, from the -E..C. 


: Schroeder Co., Inc., to the. contractor, was forwarded. to the office of 
- the: Bureau of ‘Reclurhation at Stockton, ‘Kansas.. In this letter, the 
subcontractor. served. notice that ‘it claimed an. additional 84 cents 
per: cubic yard, for: jtem: QT and, 25 ‘cents: ‘per cubic, yard. for item 28, 
because: the reduction in quantities of riprap and. erushed-rock’ had | 
increased. their, original prices, which. were based. on. 258 400, cubic 
yards of. combined “material. a 7 
eo he Bureaw’s Construction aginess in a. wee of September 23, 
1955; took. the position that. the claim was ‘not the. result of changes. 


or changed. conditions, but. that. if. the. contractor. wished to. protest nf 


under. paragraph 12. of the specifications, the. protest. should state in | 
detail the basis for the claim. This suggestion was followed by. the 
os contractor's. Project Manager. - : a 
In the Jetter of October-5, 1955, the Pere S 6 Bioject. Manager | 
ee argued. that, “the contractor should. be entitled to equitable adjustment 

_ of the unit price because the estimated quantities were not Teagonably | 


43 approximates’ ae ~-Thus, he pointed out: 


| In: tegard. to Aten 28, while the: ree of: Variation net aen the Saceinal 
estimated quantities. and. the preliminary. final: quantity, computation. is. not as 


7 .. a excessive. as the percentage of variation. pertaining. to Item 27, the. total, additional. : 
cost. ‘ineurred in connection with: both: of said items. as. a result of. ‘the changed : 


quantities must be based ‘on the ‘ratios of the. quantity. undér Item 27 and the . 


= quantity’ ‘under: Item’ 28. ~The ratio of schedule quantities under Items 27 and 28 


‘was approximatély one: ‘to. two, whereas. the ratio. of. quantities under. ‘Items .27 
and 28 based. on. the preliminary final quantity computation a as pai for [sie] : in 
_ your letter of J ad 15th, is approximately one to three. aes Beis | 


_ Lay APPEAL | -OF TEXAS CONSTRUCTION CO. Er ALi. ROG 4% 


, April 23, 1957 


““Tnasmiuch | as Sonn construction practice on the part of the eoneractor yequired 
‘that: the crushed. rock ‘and the tip-rap be. ‘produced simultaneously: and: from: the. 


a same quarry, a great increase in production costs of both itenis resulted from the | 


| unbalancing of the ratio between the two. Such increase in cost.to the contractor. se 


is in. addition to. losses caused, ae the > Reparate: reductions in ; quantities oe 
‘the. two. items. ae 
In the letter of J fanuary 17, 1956, ie contractor’ 8 's Project rere 

gave further details concerning the unbalancing of its. production of, 
riprap and blanket material, and further pointed out. that in-connec- 
_ tion. with the. hauling: there! it. had: acquired : special, custom-built. 
items of equipment, the number. of which had been determined by the 
ratio of the total estimated quantities of riprap to the total estimated : 
quantities. of blanket: material, and that it had.constructed. approxi- 
mately 3:5 miles of road with. maintenance and parking facilities also 
determined by. the estimated quantities. . In conclusion, the. Project. 


| aint stated : 


In connection with, this as the- contractor: desires to! emphasize. that: na: 
mistake - in ‘the. estimated quantities was a unilateral. as distinguished from.:a 


. bilateral: mistake. On the drawings constituting a.part of the bidding. docu. 


ments, there were not sufficient dimensions upon which the contractor could have =. 


. _ calculated the actual quantities under Item 27. Furthermore, the Specifications a 


"obligated the’ ‘Contractor to place the crushed rock blanket” material, not only as 
‘shown on the drawings, but “elsewhere as directed” including, without purport- 


7 ing to be limited to,. certain locations set forth in said Specifications: ‘The. con-.. aes 
tractor: ther efore, at the time of:submission of its bid could not have correctly ai 
nor approximately corr bus bi gael the actual cance aa or r blanket material ae 


ca tequired. 


In his. aacnons which. was in ‘the form of a letter dated ‘March g, on 


| 1956, the contracting officer held that the claim of the contractor was 


3 one for. unliquidated. damages which he lacked authority | to entertain... te 


and settle. ‘Consequently, he made r no. > findings of fact. with respect, : 


7 _ to. the claim. 


| ‘Tn? view of the contention. oe the nace that) a ice in. ihe oe 
tract requirements was involved, the Board requested that the contract- 
ing ‘officer make, findings of fact. with respect to the claim, and these 
were issued by him under date of March 1, 1957.- ~The Conta Was: 
| afforded an oppor tunity to accept, rej ject. or qualify. the. findings, within 
30 days from the date of the receipt thereof, and. submitted a series 
of comments on ‘the findings under date of April 15, 1957. In. these 
comments | the accuracy, of. the findings, with one exception, ‘is not ~ 
| challenged, but the Jegal argument is made that they amount, to. an 
admission. that. a. change in the ‘contract requirements. was. effected. = 


“The provisions. of the specifications. gover ning riprap | and crushed- = 


a rock blanket: materials. are paragraphs 69, 70, and. 71, and the relevant i 
a4 ae as are Nos. 26, 27, 28, and 36. ae pn 69° of 
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the pte fea don specified the quality and er gianons ee the materials _ 

for crushed-rock blanket: and riprap, and indicated the types « of accept-. 


_ able. deposits from which they could be: obtained: Paragraph 70 _ 


provided for the placing of a crushed-rock blanket 12 inches in thick- 
néss “ag shown on the drawings and élsewhereé as dit acted,” including 
certain designated locations. Paragraph 71 similarly provided. for 
thé placing of riprap “as shown on the drawings and. elséwhere as 
directed,” including certain designated locatinnes ‘The above-rien: 
tioned driwines indicated a. crushed- rock blanket, 12 inches i in thickness _ 
and Triprap at various locations varying from 31% to 2 feet i in thickness, _ 
and. averaging approximately 3 feet in the designated areas. Para- 
graph 4 of. the specifications consisted of a standard provision in 
Biireau contracts providing that the quantities noted i in the schediile 
were approximations for comparing ‘bids; and that no claim should be 
 madé against the Government for excess or deficieriey, therein, actual 
or relative. _ ee 
In his findings the contracting Stes faa: the Somat scnccnees : 
in quantities under items 27 and 28 to be substantially as claimed by 
__ the coritractor’s Project Manager i in his letter of. J ey, 1%, 1956. a | 
The extent of these deficiencies Was as follows: 7 a 


- Ttem pe OP ieee he. “Gait .. | Sohediile: one I Deficiency, Peroent, 
“No. ; ; as . ee “quantity quantity eae yd. 


i ee 
es |e vt 














_—~— 








27 Furnishing. and- placing: - ae a: ae hn. She da ee 
 erushed-rock blanket ___| cu. yd. 82,150 | 50,476 | 31,674 | = 39 


28 Furnishing and placing OR ee Ae. ee 
riprap_——--- eect he far on, =) cue. Ee 171, ~ eee : a 965 | - | 6 


The ‘Sonitracting officer attributed the major part of the deficiency 

under item 27 (26, 400 cubic yards) and a minor part of the déficieney _ 
under item 28 (2,750 cubic yards) to the fact that the schedule quanti- — 
ties for these items had been based on a désion requiring placement ; 
of a crushed-rock blanket 18 inches in thickness.and riprap 3 feet. in. 

thickness on the upstream slope of Zone 1 of the dam embankment 

above the berm at elevation 1,890 and on the upstream slope of the dike 
embankment. While this ‘design was changed. a short time before. the 
advertisement for bids was issued, due to an over sight, the schedule 
| quantities were not corrected. The contracting officer accounted. for 


the rémaining deficienciés—5,274 cubic yards under item of and ie 215 2 


cubic yards under iteii 28 by explaining that the precise extent or 


the location of the surfaces where crushed-rock material or riprap “was 


to be placed could tot be accurately ascertained i in advance of the } per- 


- formance of the work. 


gre +: APPEAL: OF TEXAS: CONSTRUCTION co. Eran: | | LOL 
“on ne — April 28, 1957 | 
- N otivithatanding the « error in ‘the estimated quant. in. the bid 
schedule and the element of uncer tainty ° in the areas to be covered. by 
| the crushed-rock blanket and riprap, the contracting officer further 


¥ found | that the contractor in bidding could have ascertained from. the 


information given on the drawings : and the provisions of the specifica. 


tions that the required quantities: of crushed-rock blanket and riprap “2 


would be in the proportion of 1 to 3, respectively, rather than i in the — 
| proportion « of 1 to2 indicated by 3 the estimated quantities of the sched- 
—alet Although the’ contracting officer conceded. that: areas described 
sin the specifications were var inble, he pointed. out that “these areas _ 
constituted such a small part of the total area involved that the possible 


oa effect. of such variation on the quantities here in question was negligi- 
ble,” and that the provision for placing cr ushed-rock blanket. ‘and i e. 
riprap “elsewhere as directed” ‘was intended to provide. only. “for o 
possible minor extensions of the crushed-rock blanket and riprap 
im the spillway approach and outlet channels and the outlet-works -_ 


outlet channel, which are the only: areas within the scope of the con-— 


tract where erushed-rock blanket and riprap or other similar protec- ce 


tive work might conceivably be required but was not shown on. the 
drawings. ue | 
a Finally, the contracting officer made a number of findings which go 
to the extent of the additional costs incurred. by the contractor. Thus, | 
he found. (1) that while the quality: and gradation of materials for 
crushed- rock blanket and riprap ‘iaterials requir ed by the specifica- 
tions was “such as to permit the production of these two mater ials from 2 


7 a common source,” the proportion of quarry Tun mater ial too small i ii 


size to meet the.gr adation requirements for riprap “could be controlled 7 
te some degree "by regulating the drilling and blasting operations” ; 
(2) that while the deficiencies in the final quantities in items 27 and. 98 | 
resulted ina corresponding decrease i in the utility under the contract 


of the contractor” S access road,. plant and equipment, and j ina. surplus i, 


at ‘the: quar ry of rock too mall to meet the gradation for 1 riprap, | there 
| “was a local market for the rock suitable for crushed- rock blanket that 
the contractér’s subcontractor ‘has been exploiting by maintaining a 


quarry. operation, at the site and supplying such material for the local 


market; (3) that little or none of the plant. and. equipment. used i inthe © 
7 farnishing: ‘and ‘placing of the ¢iprap and crushed-rock blanket. was 
“special” in the sense that. it-was not suitable for other: similar: pur 
poses; and (+) that, since the “rate of. placement. of by far the major 
part. of the crashed: rock. blanket, and riprap. was limited by the: rate 


. 2 This is ‘heed? on the fact that the average thickness of the riprap new on. eee co 
No. 26, 27, 28 and 86of the specifications is approximately 36 inches, while the thickness ~.s 
of crushed- rock blanket shown on these drawings is 12 inches, 
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of. sihaniaks of earthfill j in the cane ambankiiont e the dencenciss in 
| ‘quantities of these materials did not reduce the period, required for ~ 


2 hauling. and, placing. of these materials. oe 
‘The contractor has requested that the. appeal be decided on nthe onl 2 


_ before the Board without a hearing,. and. has challenged. primarily 
the legal theory of the Government. . The Board accepts as ‘correct 7 
the findings, of fact, as well as the. conclusions, of the contracting officer. 7 
‘It is well settled ‘that where the specifications contain an “ ‘approxi- 

_ mate. quantities” provision of the type involved i in the present case 
the: mere existence of an. overrun above. or an underrun below schedule : 

| adj ustment predicated on the actual Gost of the ee to the contractor. 
‘Moreover, a contractor is not entitled to additional. compensation, in 


- such cases merely because the Government has made an error in making a 


3 up the estimates,” if such error was made, as in the present case, prior | 
- to the time the advertisement for bids was issued, and if in fact. the — 
| schedule quantities could have been verified by the contractor from the : 


; information. supplied by. drawings and specifications, as the contract- an! 


ing officer has found.® , 
A contractor is entitled to an ecuitable Gis to. ae ‘sure, ‘ee 


the contracting officer has effected a change in the requirements ofthe - 


contract, but a change made before the award of the contract is not oe 
change in this sense.* It is also true, to be sure, that there was in the | 
present case some degree of uncertainty. in estimating. the quantities | 
_of crushed-rock blanket and riprap, but since the. contracting officer 
has found that the degree was not: appreciable, the Board must. cone 
clude that it was not sufficient. to prevent the contractor from arriving | 
ata close estimate of the quantities that, would actually. be required. 


e The deficiencies i in items 27 and 28 not due to the failure. to correct 
the original estimate were, respectively, less than 614, percent and 4, ok 


| percent. of the estimates, and, surely, under a contract containing an 
‘ approximate quantities provision, the contractor. -was. bound to allow 

for a reasonable variation from the estimates. If, on the other hand, | 
7 such variations were, as the contractor seems to contend, ‘Hpreasonale, | 


2 See Generat- Shea-Morrtacn, Comp. Gen. B114585 (Tune 19, 1958), cited in a Re P, Shea _ 


Company; 62 I, D. 456, 462 (1955). 
_ § The present case is‘fundamentally similar. to Ju D. Armstrong C63; Tne, 63: E. D. 289, 


. 803-11 (1956), where there was also a- ‘misealculation | by the Government : but the con- 


tractor: ‘could: have ascertained the’ ae work. neared ony ‘the drawings“ ‘and ’ 
specifications... ' 
 #The contractor cites’ M. Hoard, TBCA-6 (May 11, 1955) in igunport: of its contention ee 
_ that’ there was a- change in the: contract requirements, but. i that ‘ease: ‘the reference ‘was . 

to a chee made a the performance of the contract. . er 


nie ee eee — -Aprit 26, 1957 Ss ae ee 
-_ te contractors 5 case oud be based. on, a breach of. an n’ implied, condi- es 


tion of reasonability i in-the contract, and this. would. constitute.a claim © 


ae for unliquidated damages which the Board wonld. lack, Aumisdiction. 
to determine.’ Sh 
AS. for. the contractors contentions ‘thee the. deficiencies 3 in. ‘the, esti- 


mates of items 27 and. 28 unbalanced: the. production. ratios for. these - 7 


items, and affected its. hauling arrangements, while these allegations - 


“ -appear, to be true, no particular. production ratio, or hauling arrange- 


ae compensation 


= ment was prescribed by. the specifications. . “However sound the -con- 


. tractor’s: practices. may have been in ‘these respects, no. changes 3 inthe an 


— specifications were consequently involved: «The: fact. that the:actual 3 


costs per unit of the work performed by the contractor in performing ae 


2 the contract has turned. out to o‘be: more. than, his estimated, bid. Price | 


Therefore: pursuant to” the eee deléginted io the Board of. aa a 


oe Contract Appeals by the Secretary of the Interior (sec. 24, Order No. | 


| S 9509, as amended; 19 F. R. 9428), ao decision of. ‘the, contracting | oa 


if officer, dated March 8, 1956, 1 is affirmed. 


OE concur: a ee . 


a Wrram Snacun, Membe or, 


| iar concur’ in the: restilti: 


“Huneser J. Seavesmme, 2 Member. ce 


ee 3 ©. NELSON ET AL 
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pe Mining Claims Contests: | NES 5 ts : 
a 4S Where mining. ‘eldimants'’ ‘ointést the: issuance of ot: ae gas ‘eases ‘aha’ the - 


-‘Datnovone H Tas 0 Chairman. acl aw 


Bling’ of applications therefor, alleging the existence of prior: ‘valid mining te | | : a | 
claims, but. it: is ‘impossible ‘to: identify. the ‘land: covered: ‘by? the: mining” 


claims: from the land’ descriptions ‘elven. in. the, notices to. contest cand, an = 
ey ‘P. Shea Company, 62 I. D.456; 468 (1955). Rea a 
ae: Tir acl ¥ Ve United. States, 104. Ct. 45. 1885). 
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.. the Jocation. certificates of. the claim: and timely objection to the defective } 
ee descriptions is made ‘by the contestees, t the contest i proceedings’ ani: ‘be dis- : 
ee miissed for this reason alone. ar ait ee ae 


‘Mining Claims: Discovery © 


. Recitals of discovery in notices of location : are not evidence of discovery nor 
are affidavits ‘of annual. assessment work or notices of intention: to hold ; 
-eldims i in years when assessment work i is not required. Ngee aly a, : 


, ‘Mining Claims: Contests. 


: Mining claimants who apply to. contest oil and: gas ‘Jeases ‘and applications 
for leases have the burden of showing the validity of their claims and must - 
suffer the dismissal of their. contests and ene invalidation of their ‘claims 
_if they fail to sustain their burden. | : ; ne8 


Mining Claims: Contests | 
“Where contests” by: mining ‘claimants have been. disniissed by the: Bureau 


(of Land Management for failire to show a discovery, a rehearing will-net 


be granted to permit. the claimants to present evidence of : discovery where- 
such evidence was available at the time of the original hearing and the 
| 38-year history of the claims shows laches on the part of the claimants in 
a ae their claims. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| Sy C. Nelson a William Habbersett oo appealed ta. iis Seiietais . 
of the Interior from a decision of January 24, 1956, by the Director © 
of the Bureau of Land Management holding the Sid oil shale placer 
- mining claims Nos. 1 through 22, inclusive, invalid. The appellants 
assert possessory title to the claims which a are situated 1 in. Rio ene: 
County, Colorado. | : | 
The township in. which the: lands here. involved. are located. was , 


classified on May 23, 1916, as valuable for petroleum and nitrogen, 


On June 9, 1930, the entire township was withdrawn under Executive 
_ Order No. 5397 of April 15, 1930, pursuant to the act of June 25, 

1910, as amended by the. act of August 24,1912 (48 U.S.C., 1952 ed. _ 
secs. 141-148), from lease or other disposal and reserved for purposes 


of investigation, examination and classification. The withdrawal did 


not affect or impair the rights of bona fide occupants - or claimants 
of oi] or gas. bearing. lands who, on the. date of withdrawal, were 
—_ diligently. prosecuting. work Jeading. to.-discovery,. so. Jong .as- the 
_ claimants continued :in. diligent prosecution of such: work. On April | 
- 22,°1931; the withdrawal was modified to permit oil and'gas leasing of © 
the re in the township here involved.but.is.otherwise still operative. 
Several oil and gas leases have béen’ issued, and a an application filed 
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7 sider the Mineral Leasing Act (30 U. 8. C., 1952 ed. secs, 181 « ab seq. 7 
for lands which : are assertedly covered. by the appellants claims. “Efe : 
fective J Fuly 1, August 1, and September 1, 1952, respectively, oil and _ 
gas leases Eclorado 0457 4, 04575, and 0457 6 were ‘esued to H..S. Quick — 
on lands which the appellants aasort are covered, by the Sid placers, . 
located on July 5, 1918, On September 18, 1952, the mining claimants 
filed application to contest No. 56 stating that possessory title to the - 
land covered by the Sid claims is held: by them and that they intend to 
acquire title under the mining laws to the land included i in Mr. Quick’s | 
leases. A day earlier, September 17, 1952, the mining claimants filed 
application to contest N 0. 57 against oil and gas leashs Colorado 0809, ati 
01156, and 01834, issued on May 1 and June 1, 1951, to General Petro- | 
Jeum Conporation, D. ‘E. Sanburg, and William us Schwartz, and 
‘Blaine Smith, aera that the leases and application fncluded lands 
covered by the Sid placers, possessory title to which was in the mining 
claimants. The contestees denied the char; ges in the notices of contest, 
requested a hearing, and the tavo coritests were combined i in one hearing 
on January 27, 1953, at Denver before the manager of the Colorado 
land and survey ‘offies, | 
_ Ii, at the hearing, the contestants showed that they were entitled 
to the possession of mining claims which are valid either by reason of 
discovery before February 25, 1920, the date of the enactment of the 
Mineral Leasing g Act, or by reason of section 37 of the act, which ex- 
cepted. from its provisions “valid claims existent on February, 25, 1920, 
and thereafter maintained in compliance with the laws inder calvieks 
initiated, which. claims: may be perfected under such laws, ‘including 
discovery,” v and showed also that the claims were excepted from the 
withdrawal order of J une 9, 1930, the Depar tment would not be author- | 
| ized to issue oil and gas. Terises on the land covered by such claims. 
In support of the contest, the contestants submitted certified photo- 
static copies of location certificates: as recorded i: in the recorder’: S. office | 





2The Department a held that cqutes the’ Mineral Leasing ‘Act only. such Of pleat 


Claims’ as were. validated: hy. discovery prior to. the date. of the act or. upon which discovery: | | 


“was made thereafter. as a result of diligent pr osecution of. work in. progress on that date. ' 
and thereafter continued. ‘until: ‘discOvery, ¢an.be considered as valid ‘claims. ' Sissie 2H. 

| Cochran. et: al. Vv. Effie. Bonebrake, St 1... 105 (1920);5 . Minerva L, Jones Starks. Vv. Frank P, 

Mackey; 60 I, D. 809 (1949). . 
“The test:as to whether’ a valuable digeavexy of. ‘mineral has: been’ mide: is whether inineral 

‘Gereults have been found which would justify a man of ordinary prudence in. the expendi- - 

ture of his time and money. to develop the property... Olt ‘isman v. Miller, 197 wv. Se 318, 

222, $28 R008 ye Pee hae te eee ieee 
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at Meeker, Rio Blanco Coan Goler ado. os ‘The notices, 1 recor ded’ 6 on 


2 - August. 3, 1918, state that. each .of the claims was. located « on. Ji uly, 5. 


1918, and int ae was located. “for petre ‘oleum and other ‘mineral. oils 7 


0 | and. chiefly. valuable therefor.” ” ‘Certified | copies of deeds purporting | 


to show transfer to the contestants of title to the mining claims were: 
introduced into evidence at the hearing (pp. 5-15; contestants’ exhib- | 
its. *B” through “L”). An affidavit of April 8, 1991, by Charles B.. 
Cramer, one of the original locators, i is recorded i in the county records: 
- at.Meeker.and was submitted in behalf of the contestauts. . This affi-- 
davit states thatthe claims were pr operly located, surveyed, and. monu- 
_ mented and. that the notices of such location were posted at-the pr oper: 
| places; that the location. work required by the Federal statutes was. - 
performed ; and that the claims were “located by. virtue of their owh — 
discovery and. in recognition of the probable. merit, of the . same as. a 


_.. mining or industrial enterprise” (pp. 21-23; contestants’ exhibit. “O”), ee. 
The contestants also submitted an affidavit, of April 11, 1921 , by Sidney 


A. Parker, stating | that he was employed : as a transit man in surveying: 
and. monumenting these claims; that he had no interest i in the location — 


or ownership of the claims; oud that of his own Inowledge all of the - : 


work done was In conipliance with the Feder al statutes governing the: 


: same (p: 24; contestants’ exhibit “O”). 
Counsel for the contestees objected at, the hearing « on a number ok + 
| grounds to most. of the documents which. were. introduced, for the: Pate 
cs contestants (pp. 5-36) and moved for. a dismissal of both contest pro- 


i ceedings for - nine reasons, only two of. which will be. mentioned here: ie 


| (pp. 38-46). “These are, ‘ir st,. that. the contestants failed to show. a. | 
valid discovery because a. recitals in a location notice or in a validat- 


ing certificate that a valuable discovery has been made by the locator- 


is not evidence of a discovery ;. and, secondly, that it would be im- 


: possible. from the descriptions g given in the recorded notices. of loca- 


ca tion to locate the claims. on the ground. Tn connection. with the lat- 


ter objection, counsel for the contestees. asked. the “manager to take 
judicial notice of the fact that the township in «which: the -claims: 
are situated was not.surveyed.in 1918. . (Pp. 5, 38-39, 41, 46.) _ 

- In a decision of August 27, 1958, the manager held’ ‘that: a mining: 
~ claimant who contests the fling of an oil.and gas. lease application | 
on: land covered*by a mining claim has the burden of showing, as a. 

Taint, that. al, ‘valid location. has ‘been: made, on. the : area: of. the 


ae Meansoript of hear ing, J anuary 27, 1953, at Denver on. Contest Nos. 56 and ‘BT, pp. 4285 
. contestants’ exhibits. A-1 through A-6. Page references eae unless. otherwise noted, . 
refer to the cata be of the hearing on. fueee contests. 
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claim; "that ¢ as Ste Gyidence. submitted. by’ the contestants ot nok con: : 
stitute ‘such: showing, they did not establish. a rig ght to. A ama of ; 
gas. Jeases on. the land. “The Tieton ‘of the Bureau affirmed the n man- | 
—-ager’s decision. and held: further that the claims were invalid because 
the contestants had failed to. meet the burden. ‘of proof. required to 
substantiate. a.valid. location. On appeal to the Secretary, the con- 
testants have requested, a. rehearing in order: to present additional | 


evidence « of discovery of oil shale on the claims. 


An, examination of the record on this appeal and of the. plat of 
survey of the township where the land involved is located’ ‘discloses 


that.because of: defective descriptions. of the land embraced within — 


the. mining claims, the applications to contest. should have: been. re- 


| jected, pending: correction. of the descriptions, or that the. contests. . | 


‘should. have - been dismissed. without. prejudice to. the tight: ‘of the. 


| : | contestants to. file applications to contest. with deser iptions which iden- —— | : : i 


tify. the: Jand included i in the Sid claims. i 
= -Each of the mining claims | covers 160 | acres. “The os pea om 
cates. of location. describe the. land by legal subdivisions only and con: 


: tain no. other description. of the land. . a 2g S., R. 95 W., the town-. 


- ship | in which: the land: here. involved. is located: was nob surveyed ree ae 


oo until. 1924 and the plat of survey was. accepted Je anuary., 61995. 
The oil and. gas leases: and, application describe the lands applied. for 


c by legal subdivisions i in conformity with. the 1994 survey. -The. de- : 


scriptions in the location. cer tificates of 1918 by legal subdivisions seem 


to show. that the contestees’ oil and gas leases and. application i in- 


elude some of the. Jand which is. embraced. within the. mining ae” 
claims. « However, because the township. was. not surveyed. in -1918,. 
and. because the land descriptions i in the. location certificates. by: legal 


subdivisions could not have accurately. described the land in accord- 


 ance.with the 1924 sur vey, the actual extent of conflict, if : any, between os 


the: mining claims. andthe: leases. and. application cannot be. deter- 7 


mined. until the description of the claims is adjusted to. the 1924 survey. ru 


| The conclusion that the land descriptions in the. location: certificates | 
‘could: not. haye, accur ately described the land by. legal subdivisions 
established by the 1924 survey results from the fact that. common 
corners. of adjoining surveyed: townships were not:projected in estab- 
lishing corners for thé survey of 'T. 2'S.,.R.95 W. The affidavit’of 
April 18, 1921, by. Charles B.. Cramer indicates that the land descrip- 
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dividing lines. of. an adjoining township which had been surveyed _ 
. before 1918.3 Plats.of ‘survey of T.2S., R..95 Ws and of the town- 
ships.” which. adjoin it show that most of the. corners of the survey of 
T.2 s., R. 95 W., are not. projections of corners of surveyed townships: 
adjoining it. Thus, land in T.2 S., R, 95 W., which was described — 
in 1918 by legal subdivisions as they would Rave’ been if survey ‘of 
the township had been based on pro} jections of subdividing lines of 
| the adjoining surveyed townships, i is not correctly described in terms 
of the.actual survey. of T.2S., R. 95 W., and an adjustment of de- 
scription of the mining claims to conform 1 to ‘the survey of T; 2, 8, 
‘R. 95 W.,i 1s. required. — 
 Tmasmuch as the location certificates a6 not describe ‘the mining | 
claims: by. legal | subdivisions which conform with the ‘survey or by 
metes and bounds, it is impossible to know to what extent the claims — 
conflict with the oil and gas leases. and application held by the con- 
testees. Some of the claims may not conflict. at all with the leases 
and application. Since the applications and notices of contest contain 
- ‘the: same description of the mining claims as the certificates of location, 
it is apparent. that the contest. papers. did not properly identify: the 
land ‘involved. The Department has held that a misdescription of 
land i in an application to contest. is fatally defective, although. ordi- 


* ie narily a contestant, is. permitted to amend his. ‘application. — ftoark ve 


| es McCracken, Intervener, 51 L, D. 183 (1925). -Accord- 
ngly,. the motion to dismiss the contests could have been allowed on 
| thiy basis ’ alone. an : ns 
However, the fact is that the ator to diveie was ol ie until 
| after. the contestants had completed the. presentation of their case 
(pp. 8%, 38). ‘It is therefore proper to. examine the record to see 
svhethar the contestants established whether they. had any valid claims, . 
‘whatever ground such claims may have covered. Discovery, of course, 
‘is an ‘absolute prerequisite for a valid mining claim. Cole v. Ralph, 
252 U.S. 286, 295 (1920). The contestants subtititted ; no testimony as 
to discovery, no assay certificates, nor any other evidence that a min- | 
-eral deposit or deposits had been ancovered on any of the claims, The 
contestants relied solely on the documents introduced into evidence, — 

namely, the. certificates of beatae, affidavits es, annual assessment - 


‘oThe affidavit’ states. in: eiesint. part that: the claims’ are situated : ‘a in ‘Township 2 


Sonth Range. 95 West of the 6th Principal. ‘Meridian, the same. being an _unsurveyed a 


‘Township, except as subdivided by. individual survey, based upon corners. established in 
‘the ‘surveyed: ‘Township : ‘adjoining ‘and that the: boundary lines. of the several claims’ ‘would 
eorrespond to, the: above Subdivisions | if the. said. Toxvuship. were. under an: anprores survey; 3 . 
all of whieh is situated in Bio Blanco County, Colorado RR 
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| ae notices of intention to hold the claims j in years when. apccaationt | 

work was not required, and the affidavits. of Charles B. Cramer and. 


 Gidtiey A. Parker tientioned earlier. Recitals of discovery i in notices 


_ of location are mere ¢a parte, self-serving declarations on the part of 
the Jocators and are not evidence of discovery. Colev. Ralph, Abid... 
p. 803. As to the affidavits of annual assessment, work, they. merely 
recite: that, so much worth of “impiovements” was. performed on, the 

_ @laims. This is far from | an assertion of discovery, and in any event’ 
assessment work cannot take the place ofa discovery. Cole v. Ralph, 


_.. did; p.296. The notices. of intention to hold the claims in years, when: 


assessment work was not required are completely valueless, saying: 


nothing at all about.anything done on the claims. As for the- affidavits | a 


of Cramer and Parker, the latter merely, stated that he was a transit 


‘man engaged in locating. and surveying the claims. - Cramer stated : 


only that the claims were located “by virtue of their own discovery.’ i 
_ As he was one of the original locators, his statement is. comparable to 
- the recital i in-a notice of location and has no more effect. Min merva L. 
Jones Starks v. Frank P.M ackey; supra, fned. | 

_It is clear from. this that the contestants completely failed to ae a 
| discovery on. any: of the 92 claims at i issue and consequently | failed to. 


- show that any of the claims was valid. The burden of proof was on 


the contestants to. establish the validity of their claims. United States: 
v. Ruddock, 52 L. D. 318 (1927 ); Minerva L. Jones Starks v. Frank P. 
Mu ackey, supra, Having failed to sustain their burden,. they must suffer: 
the dismissal.of their contests and the invalidation of their claims... 
— Monolith Portland Cement Company et al., 61 I. D. 48, 50 (1952) es 
Ohio Oil Company et ab. v. W. ff, Kissinger et a 60 1. D. 342 (1949). 
On their. present. appeal, the. contestants have filed a motion. for. 


Bic rehearing in. order to permit them to submit additional evidence on. i 
the issue of discovery: They state that since the filing « of their brief 


on appeal—which was received on April 2, 1956—the claims have been. 


; examined and, that. 


| - This examination. aigeoced< on ‘the savin Sa coinaaen by the saline: discorees: 
work. of ancient. character, indicating extensive exploration work upon the claims: 


Sie and. establishing that. there ‘was upon the claims a: miner al discovery - ‘consisting: . 


of the ‘Oil shale, The examination of these claims done during the week of 
. April 2 1956, disclosed « on the ground one ‘drift 16% ‘feet deep, 4 feet hizh, and 5 
feet wide, ds well.as @ a second. drift ‘about 70 feet deep, 4 feét high aid 5 feet 


wide, as well as other small cuts approximately 20 feet. long and 10: feet: deep:. _ 


There are upon. the claims numerous exposures: and outcroppings of oil shale and. 
several dumps inade ap ‘of. oil Shale material tiined from the claiins. ‘In addi- 
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| across. ‘The: vemetaton a in and dhout t these drifts, shatt and exposures, , consiating , 


= of trees, bushes. and’ shrubs, have grown upon and in and: about: these’ workings; : 
establishing that: this work was done :a' great many years: ago. -Samples-were 


: - also ‘taken’ from these. various | ‘drifts and shaft. and: exposures, the enalyels of: 


<i which showed. oll. shale, establishing mineral discovery. upon. these lands... 


At: the time the appeal was filed, 438. CFR 221, 67 provided : as Eola was . 


» See.: 221.67. When additional evidence -will be considered. :. No- additignal 


a eyidence will. be admitted or. considered by the. Director unless offered under. 


stipulation of: the parties or in support of. a mineral application. or protest: 
Pr ovided, however, That the Director may order further investigation made or 
evidence submitted upon particular matters to be’ by him specifically: designated. 
’ Affidavits. or’ other. ex parte statements. filed in. the office of the Director: will 
not -be. considered . in finally. determining, any: controversy upon the. merits.’ 


43 CFR 921.78 provided at that time that, in. proceedings before the 

a Secretary, the same rules should govern, insofar as applicable, as 
— were ‘provided for proceedings before ue Director’ or the Bureau, of _ 
: Land Management. 

“Under the rule ‘euioted: the’ Department for many years ae alléwed 
| _ additional evidence to be submitted after'a hearing in a private: con- 
-- test case was closed, either: by reopening ‘the hearing: or by. further 
| hearing’ unless it appeared from the record, with reasonable clearness, 
: ‘that the petitioner had no substantial élaim’ to equitable consideration. 
‘See Riley v. Ford, 1 Copps Public Land Laws (1882 ed.) 228° (1876) ; ; 


Horny: Burnett, 9 L. D. 252 (1889) ; Gibson v. Van Gilder, 9. L. D. 


| 626 (1889) ; Piper v. State of Wyoming, 15 L. D. 98 (1892). 


“What ‘are the. circumstances here which’ should be eonsidared to ei 


_ determine whether the contestants should be allowed a further hear- | 


ing?” “As: ‘stated earlier, the Sid clainis were located on July 5, 1918. | 
In 1921, as the result of complaints that assessment work had a been ee 


performed on the claims, a field investigation of the claims was made. 


‘The exaniiner found that the 22'Sid claims were part ofa total of 415 


claims totaling 18,400 acres located by eight individuals i ina period of. . 
19 days, July 5 to 24, 1918... The examiner on October. 20, 1921,’ ex- 
amined some 14 cuts on the Sid claims dug in soil. and Jods rook: 
: estimating the cost at $1 to $5. per cut. ~The. cuts ranged'in size from’ | 

2p to’ 4 feet in width anid: 6 to. 15 feet, in length, and had faces 

ranging - from 6 to 11 feet. 2. | 
~~ Asa result of the field aoe adverse proceedings Sains E the ane 
| ac ordered: on: oh une Uy 1924, the B chats: ae that, ae o retired 





adhe. alee of: graces were: cehmpletalys deviend: etter this: sad: was filed - (21. Be Recs - 


a. 1860). 43 CFR 221,77 of. the revised. rujes.permits: the Director; after. an appeal: as. been 
= taken. to him. in a. contest case, to, remand the case for a further ‘hearing. if he considers | 
it necessary ‘to develop the facts. eo : . 
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: antitiel! ‘assessment work ¢ on. the claims had not been; perfortned for 


3 | 1920 and 1921.” ‘Service | was ‘made on E. B. McNair and George. W. 2 


a Habbersett, ‘the then owners “of the claims. An answer was filed: by { | 
McNair, but neither appeared at the hearing. On October 5, 1995, 


the register’ of the land office at, Glenwood Springs, Colorado, mae 


the Government’s motion for judgment by. default: This decision was 
affirmed on J anuary 11, 1927, by the. Commissioner of the General 
Land Office’ who declared the claims null and void. : 
On J uly. 16, 1930, new adverse proceeding 's against the claims were 
ordered on the eround that the charge in ‘the first proceeding ‘did not 
contain sufficient facts. Again McNair and Habbersett were served. 
Only McNair answered but his answer was held insufficient: and. he 
was required to file a proper answer. Upon his failure to do so. and 
a ‘Habbersett’s failure to answer at all, the claims were. held. void as to 


- them on. October 12, 1931, and Ji lanuary " 1932. 


Subsequently, as the result of the Supreme ‘Court's: an in A the = 


oe . case of Ickes v. Virginia-Colorado. Development Corp. 7 295.U..S..639 


; (1935), holding that the Secretary of the Interior had no authority: to 
void’ a mining “claim. for failure of assessment work, the Department. ta 
_ apparently considered the proceedings against the Sid: claims to be 

-vitiated. See The Shale OF Company, 55 ID. 287 (1985). ‘No other ie 

- proceedings involving the claims appear to have: been { taken until the : & 


| cons contests were initiated. 


This history: of the claims is nat recited: ‘for itis purpose ‘ot owing or, 
or indicating that the claims are void for lack of discovery. Indeed, 
the prior proceedings did not involve the question of discovery but = 
= only | of lack of assessment work. Nevertheless, for the purpose of de- _ ae 
7 termining ‘whether in the exercise of discretion a further hearing 
should be granted: the. contestants, inferences from the past history of 


the claims may pr oper ‘ly be utilized along with other facts. Theclaims — 


are now over 38 years old. ‘They were located with 93.other claims r- 


by the same locators in a remarkably brief span of time, 19 days. 
In 1921 there apparently existed only 14 shallow cuts for the 22 
claims. Twice thereafter, in 1924 and 1930-adverse proceedings were . 
ordered against the cial One of the owners, George W. Habbersett, 
‘never answered,;.although served. The other owner, McNair, answered _ 
but did not appear at the first hearing; he failed to file a proper answer 
_ in the second pr oceeding. Thereafter, although the claims were de- 
“clared-null and void, the mining claimants did nothing until 1952. 
when they filed the present contests. Yet, although the hearing was 
Hele on. anaesy 27, 1953, they aEDeODEY e made no move to even 1 look 
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at. the ground on which the cee are located. until April 1956, three: 
years: after .the hearing and after the manager — and the Director . 
rendered their decisions. This same evidence was available long 
| before the contestants even.initiated their contests. | | 7 
| Meanwhile, three of the leases held by the contestees (Colorado. | 
0809, 01156, 01834) have seen the end of their primary terms on May.1 ! 
and June i, 1956.5 The other three leases (Colorado 04574, hi Dy se 
04576) will expire on July 1, August 1, and September 1, 1957. | 
present proceedings have consumed around 4. years of the. 5 -year tire 
of the leases.. If another hearing is ordered, it is conceivable that 
another 2 years would elapse before a final decision would be rendered... 
In these. circumstances, and particularly | in view of the fact. that 
the contestants were given a full and complete opportunity to present 
whatever evidence they. desired at the hearing held on January 27, 


1953, the Department sees no justification for giving the contestants. 


_ at this late date another opportunity for a hearing to present evidence 
which was clearly available to them but for their laches. | | 
| As the contestants completely failed to show a discovery. 0 on any OF . 
? their claims, whatever ground may. actually be. covered by. their. — 
; claims, their contests were properly dismissed and. their claims: 
properly declared invalid. - us 
Therefore, pursuant to the authority delegated to ihe: Sie 
_by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ;- 
= 17-F. RB. 6794), the decision of the. Director. of the Bureau of Land 
| Management i is affirmed. oe F — ae or 


Epaunp Ty, Farry, 
| _ Deputy Solicitor... | 


8 Presumably the lessees have fled applications for 5-year extensions pursuant to. section 
17 of the Mineral Leasing Act, as. amended (80. U. Ss. C., 1952 ed., sec. Aaa), since they 
have not withdrawn from the « ease. | i. “ 
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APPEAL OF BENNETT INDUSTRIES, INC. | 

-TBCA-102 fe ieee Decided April 23, 19578 

Contracts: Appeals—Rules of Practice: Appeals: Timely Filing 


Under a Government contract which provides for the taking of an appeal within | 
_ 380 days, but does not specify with particularity either the event that starts 
or the event that stops the running of this period, the time for appeal begins 
to run. when. the contractor actually receives its copy of the. decision. of the 
contracting officer, and an appeal that is not mailed by the contractor until 
more than 30 days after the receipt of such. copy. is not timely and must be 

o dismissed for lack of jurisdiction. 


BOARD OF CONTRACT APPEALS | 


- Bennett: inauseries Inc., , Peotone, Illinois, has cir from aig 


: feitiags of fact and decor. of the contracting officer dated December _ 


10, 1956, denying its request for an extension of time for performance 
Sunder Contract No. 14-06-D-1642, entered | Into on December 9, 1955, a 
| with the Bureau of Reclamation. | ; 
_- The contract, which is on U.S. Standard Form 33 (Nov. 1949 | 
Edition) and-incorporates the General Provisions of U. 8. Standard 
Form 82 (Nov. 1949 Edition), provided for the furnishing and deliv-. 
ering of one fixed- wheel gate frame for the outlet works at Lovewell 
Dam, Bostwick Division, Nebraska-Kansas, Missouri River Basin 
| Project, in accordance with Invitation No. DS-4534. | 
The contract required that the contractor make complete: shipment 


of the gate frame from Peotone, Illinois, within 90 calendar days.after 7 


date of receipt. of award of contract or be charged with liquidated 
~ damages at the rate. of $10 per day for each day of delay ; in making. — 
| shipment thereof,! except for delays due to excusable causes as defined 


in the contract. 2. ~The contractor received notice of award of contract. - 


on December 12, 1955, thus establishing the date for complete shipment 
as March 11, 1956. Complete shipment, however, was made ‘on. April 
28, 1956, or 48, calendar days after the date fixed therefor... . 
In his findings of fact the contracting | officer concluded that shipment | 
was delayed 20 calendar days because of delay in procurement and 
7 delivery of certain items of stainless steel, and 28 calendar days because 
of.a mistake in dimensioning made by the contractor and delay in 
_maachining. He held that such delays were not due to excusable causes - 
within the meaning of the contract terms and, accor dingly, denied any | 
7 extension of time, | . -_ 
| *Not. released £08 publication i in ne for inclusion chronologically. . . 
- 1 Bidding Schedule, item 1, and Special Conditions, parag raph B-6. . —_ : . 
2 Special Conditions, paragraphs. A-9 and B-6. ae: oes Os a enes - ss 
7 oe BE !  641.D.,No.5 


| s3sas0_o7-——_i_ | 
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Department. Counsel ee submitted :a motion dated February 8, 
1957, to dismiss the appeal for lack of jurisdiction on the ground that 
it was not filed within the time prescribed by the contract. ; . 

The time for filing such.an appeal as the present one. is ere * 
by paragraph B-6 of the Special Conditions of the contract, which _ 
deals with the assessment of liquidated damages for delay, and ore 
for extensions of time that will relieve the: contractor from liability for 
such damages.? Paragraph’ B-6 fixes 30 days as the period of time 
within which an appeal may t be taken from a decision of a contracting 
officer denying such an extension, but. does: not specify with particu- 
larity either the event that starts or the event that stops the running of 
this period.* The interpretation of this paragraph which seems to be 
_ best justified and should be followed is that the time for appeal-begins 
to run. at the-time when the contractor actually receives its copy of the .. 
- decision of the contracting officer,® rather than at the time when the - 
decision is made or at the time when the copy is mailed to the contrac-. 
tor, and that the running of the time is stopped when the notice of 
appeal 1 is actually mailed by the contractor,’ rather than when the. notice 
is received by the contracting officer or by the reviewing authority.’ 
However, as will be seen, the present appeal was not taken within the 
prescribed 30 days even if computed in accordance with the foregoing 
interpretation and, @ fortiori, was not taken within the prescribed 30 30 
days if computed in accordance with any less liberal interpretation. — 

‘The findings of fact of the contracting officer are dated Decer- 
ber 10, 1956. Their concluding paragraph invited the attention of 


3 The instant contract contains three separate provisions authorizing appeals from deci- 
Sions of the contracting officer, The first—paragraph A-—10 of the Special Conditions— 
applies to all decisions upon questions of fact “except as otherwise provided ‘in ‘this 
contract.” The second—paragraph A-9 of the Special Conditions—applies: to. findings of 
fact upon requests for extensions of time that involve relief from liability for excess costs 
in the event the contract is terminated for default. The third—paragraph B-6 of. the 
Special Conditions—-applies to findings of fact upon requests for extensions. of, time that - 
involve relief from liability for liquidated damages, the situation here- involved. The 
portion of paragraph B—-6 that deals with appeals reads as follows: 
. “* * * The contracting officer shall then ascertain the facts and extent of the delay » 

and extend the time for making shipment when in his judgment the findings of fact:justify | 
- such an extension, and his findings of fact thereon shall he final and conclusive. on the 
parties hereto, subject only to appeal, within 30 days, by the contractor to the. head of the — 
department concerned or his duly authorized representative; whose decision on. such . 
appeal as to the facts of delay and the extension of time for making shipment shall be final. 
and conclusive on the parties hereto to the extent provided in Paragraph A-10- of this — 
invitation.” 

_ £In these respects the terminology of paragraph B-—6 differs from the ihheuage of the 
general “disputes” clause of the contract—-paragraph A-10 of the Special Conditions— 
which expressly states that the 30 days allowed for appeal run from the date on. which. the — 
contractor receives a written copy of the contracting officer’s decision, and that the appeal 
Shall be mailed or otherwise furnished to the:contracting officer within. said 80 days. 

5 Sea Bendia Chemical Corporation, ASBCA No. 719 (January 31,1951). © 

8 Chrysler Corporation, BCA Nos. 39, AT, 48,73 aud 79, 1 CCF 162, 166. (1948) ; Brown 
Construction Company, BCA No. 1046, 3 CCE 946, 949 (1945). 

7 Under this interpretation, the time provisions of paragraph B+ would have the same 
effect as those of paragraph A-10. 
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the contractor Ko the right of appeal within 30 diva explained fe 


appeal procedure, and stated that a copy of the regulations prescribing 
the functions and rules of procedure of the Board was attached, The | 
contractor received a copy of the findings of fact on December 15, 
1956,.a date which is established by the contractor’s own statements 


in its notice of appeal and in its letter transmitting the notice.to the — 


contracting officer. ‘Computing the time from December 15, 1956, the 
— last day of the 30-day period was January 14, 1957, a day which was 
neither a Sunday nor a legal holiday. The notice of appeal is dated 
January 15, 1957, and the letter transmitting it to the office of the — 
contracting officer is dated January 16,1957. The contractor’s ‘general | 
- office was in Peotone, Illinois; the contracting: officer’s office was in 
- Denver, Colorado; and the letter of transmittal has ‘endorsed on it 
a date stamp indicating that it was received on J anuary ‘1Y, 1957. 
There is no evidence to suggest that the notice of appeal was mailed | 
prior to the date borne by it, that is January 15, 1957. In the. light of 
these circumstances, the Board: finds that the notice of appeal was 
not mailed within 30 days from the date when the oer first: 
received a copy of the contracting officer’s decision. 

- The Board concludes, therefore, that the appeal was not en 
within the period prescribed by paragraph B-6 of the contract. . It is 
well established that provisions of the nature of those contained in. 
paragraph B-6 are jurisdictional, and preclude review of the con- 
tracting officer’s decisions upon questions of fact arising under the 
contract unless an appeal is taken within the 30 days allowed for that 
purpose. Neither the Board nor any administrative officer has au- 
thority to waive this limitation or r otherwise extend the 30- Hay period 
of time. 

‘Conornsrox 


| Therefore, oueae to the authority acieveteas to tie Board of ae 
‘Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F. R. 9428), the motion to dismiss. is granted, 
and the appeal from the decision of the contracting officer i is dismissed 7 
| — lack of jurisdiction. 3 
, ees a); pean Monde: ; 
We concur: | | ae | _ 
Txropors H. Haas, Chairman. 
WraM Suacnx, M ember. 


~ 848 CFR 4, 5, 4.16: ‘Polor on. Bepduivts: os ¥.. United States, 126 CE, Cl. 816, $24-826 
: {1958) ; Wiscombe Painting Company, IBCA—78 (October 26, 1956) ; Hmseo M anufacturing 
: Comaaiy, 63 I. D. 92 (1956): Bibb Construction Co., ASBCA No. 3457, 56-2: BCA, par. 
1052 (1956); Yetyak-Young Construction Company, "ASBCA No. 2971, 56-2 BCA, par. 
1053 (1956) ; Schroeder Tool & Engineering, Inc., ASBCA No. 851 (February 5, 1952). 
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ALBERT H. ‘DOBRY | 
GEORGE H. BOROVAY | 


“A287 Saree? 7 Decided May 8, 1957 
Small Tract ee Sales a | Fein © 


The departmental regulation gover ning applications tio’ pur chase - anise! small 
tract: leases carrying an option to purchase is not mandatory, but only 
directory, as to the time when an cer to pur chase is to be filed, 


Small Tract Act: Sales” 


The departmental <esuintion governing suolications to. pu sohadae under small 
tract leases where improvements are made does not apply to applications 
to purchase which are permitted by administrative action to be made With: 
out. the constr uction of improvements. 


Small Tract. Act: ‘Sales | | 
Where the holder of a ansit! tract lease % is given an option to purchase the 
land without making impr ovements and. no time limit is expressed within 
which he miust file his application, he may file his naan within a 
reasonable time after the term of his lease has expired. 
| Small Tract Act: Applications —Agency—Applications and Entries: Filing 


Where applicants to purchase . Jand under a small tract lease deposited the . 
application and purchase money in escrow with a bank and directed the 
bank to file the application within a certain time and the: bank delayed the 
filing beyond -the time. specified, the: aa must suffer whatever con-. _ 
- Sequences result fr om the action. of their agent. : Bs 


Small Tract Act: Sales. 


An ‘application: to pur chase ander ‘a small tract lea without making im- 
provements, which is filed 25. days after the expiration of the lease term 
‘is: not unreasonably late where no action has been taken to open the. land ; 
to other oe and no intervening rights have attached to the land. « 


APPEAL FROM ‘THE BUREAU OF LAND MANAGEMENT © | 


On April i, 1959, a small tract lease. (Nevada 04263) was issued — 
on lot 16, sec. 8, T. 21 S., R. 60 E., M. D. M., Nevada, to Albert H. 
~ Dobry and George H. cae andes the terms: of the Small Tract. 
Act of June 1, 1938, as amended (48 U. S. ©. 1952 ed, sec. 682a),. 

- for a period of 3 ven ‘The es therefore expired on: March al, 

1955. 7 3 
’ Under the terms of the lease the lessee agreed. to eonstruee’ upon | 
: the land. to the satisfaction of the Regional Administrator, “sub- 
stantial improvements appropriate for the use for which the lease © 
is issued.” The land was classified for “homesite only”. and the 
lessees stated ii their application that, uney eS Pee on the land 7 

a “home and a well.” ee ee es ee aa an ee 
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ie a May 8, 1957 | : 
| On en oe 10, 1954, the manager of the Reno, Nea: Teed 
office informed Mr. Borovay that if he desired to purchase the Jand : 
embraced in the lease prior to the construction of improvements 
thereon, he should sign and return the notice of election to amend — 
his lease sent to him, together with remittance of $1,427.25, within 
6 months of receipt of the notice (on or before March 10, 1955). 
The. notice. gave | Mr. Borovay the choice of electing to do. this (Op- - 
tion No. 2) or of proceeding to. purchase the land under the pro- 
visions of his lease (Option No. 1),. which required the construction | 
of improvements onthelease. 
On April 25, 1955, 25 days after the expiration of the leads, @ an. 

| election to tinend the lease pursuant to an Option No. 4, together 


with a cashier’s check of the First N ational Bank of N ayuda) in the — 


amount of $850, was filed in the Reno. land office by. the bank for the 
lessees.” | 
~ Ina abesion dated eee 20, 1955, the spplation to beech 
was rejected by the land office manager for the reason. that it was not 
filed during the term of the lease. Dobry and Borovay appealed 
to the Director, Bureau of Land Management, from this decision, 

and on June 18, 1956, the Director affirmed the manager’s decision. | 

From the Director’s decision, the applicants have, appealed to the | 


| | Secretary of the Interior. | 
“The appellants seek to. én the fact that the. applicatign to ma 


purchase was not filed duri ing the term of their lease by stating that 
on February 17, 1955, they deposited in escrow certain funds, to- 
gether with the written form sent them by the manager, with the 
-First National Bank of Nevada Trust Department,. ‘and instructed 

the bank that the funds and the application were required to be de- 
posited before April 1, 1955, -with the land office in Reno; and that | 
- the bank did not deliver the money or file the application. until April — 


95,1955. The appellants contend that they have, in good faith, done _ | 


.@ everything possible to comply with the Government’s requirements | 
and ask that the Secretary of the Interior, in the exercise of his 
equitable pons Sy relieve them from “the unusual and peculiar cir- 
cumstances.” 


At the time when the. appellants’ lease was issued, the pertinent et 


7 small tract regulation (43 CFR, 1953 Supp., 257.13) provided. that. 
land would not be sold directly onder the Small Tract. Act. but only / 


on the basis of a lease carrying an option to pur chase clause. This 


| option gave the lessee. an. OpPor cae to pur chase the land i year 
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alter the lease was issued provided he improvements required. Py. the 
| lease, were made. The regulation then provided : : | 
( b). An application to purchase should be filed with the manager in duplicate 
on Form 4-775a during the term of the lease but not more than 30 days prior to 
| the’ expiration of one year from the date of lease issuance, together with. a 
statement as to: the cost, type, and character of the es constructed 
‘on the land. ) ; 


F The appellants’. lease specifically incorporated { the requirements. of 
the regulation. . - | 
~ The regulation remained unchanged rintil. January 10, 1955, when 
all the small tract regulations (48 CFR, Part 257) were completely 
revised, effective 60 days thereafter (March 11, 1955). The revised 
regulations authorized the direct sale of tracts ander the. Small Tract 
Act, but. section 257.18 continued to provide as follows: | 

(a) Pennes for lands classified for lease and sale will contain an option to 
purchase clause.. The option to purchase clause will afford the lessee * * * an 
opportunity to pur chase the tract at any time within the term of the tease, pro- 
vided the improvements required by the lease have been made * * *, | 

(b) An application to purchase must be filed with the office mentioned in 
.§ 257.6 (a) on Form 4-775a in duplicate, together with (1) a statement as to the 
cost, type and character of the improvements constructed on the land, (2) one 
or more: photographs showing clearly such improvements, and (3) the filing fee 
- as required in § 257.8. [48 CFR, 1955 Supp. § 257. 13.] © | | 
_ It willbe noted that this amendment of the regulation becms 
effective approximately 3 weeks before the appellants’ lease expired. 
‘It will be noted too that the amended regulation says nothing about a 
right to purchase land without making the required improvements. 
In other words nothing in the regulations in effect during the term of | 
the appellants’ lease said anything about options to purchase the 
leased land without making improvements. - To understand the situa- 
tion applicable to the appellants’ lease it is necessary to turn else- 
where. 
The Deparanent’s files disclose that on March 29, 1954, in a memo- 
randum to the Assistant Secretary. for Public Tang Miringement. the 
Director of the Bureau of Land Management pointed out the inability 
of small tract lessees in Clark County, Nevada (where the appellants’ 


leased land is situated), to finance acceptable: improvements prior to 


‘securing title to their tracts. The Director therefore recommended 

that lessees. be offered the option to purchase, “within a: reasonable 
_ period of time after notice,” on the basis‘of a market value reappraisal 

in lieu of the improvement requirement in their leases. The recom- 
mendation was approved on. March 26, 1954, by former Assistant. 
Secretary Lewis. | 
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: ‘This action was cited by the manager in tie eee notice dated. 
‘September 10, 1954, which he sent to Mr. Borovay, offering him his 
choice of Option No. 1 (to continue under the improvement, require- 
| ment) or Option No. 2 (to purchase at $1,427.25 without making — 
improvements). As stated earlier, Mr. Borovay’ s time to elect which | 
option to take. was limited to 6 months, or until March 10, 1955, which 
was about 3 weeks before his lease would expire. 

Meanwhile, on J uly. 15, 1954, the Acting Director of the Buea of 
Land Management, in a métiorandum to Assistant Secretary, Lewis, 
‘stated that from time to time the improvement requirement of. the 
regulations had been waived in certain areas, that a revision of the 
small tract regulations was being completed which would. provide 
for direct sales of small tracts, that this would not help current lessees, | 
and that, ther efore, the Bureau would like authority to waive the 
improvement reqiurement in all areas where such action seemed desir- 
able. This was approved o on August 95 1954, by Assistant: Recmeiary 


Lewis. 


| Thereafter, the Bureau pees difficulties in connecran: witli 
the reappraisal of small tracts. F inally, in a memorandum dated — 
February 2, 1955, , approved by Assistant Secretary Lewis on February. 
11,1955 iaiel the Director issued a memorandum to all area adminis- 
- trators and. ‘State supervisors informing them that four alternative 
. courses had been adopted whereby a. lessee could purchase his tract. 
_ Apparently as a result of this memorandum, the Nevada State 
| supervisor prepared a form notice which informed small . tract 
_ lessees that they could. acquire title to their tracts by exercising one 
of four options. The four options corresponded to the four alter-_ 
natives set forth in the memorandum of February 2, 1955. The 
records of the Reno land office show that a copy:of. the notice, to- 
gether with a form on which the election of options was: to be ee 
cated, was mailed to the appellants on December 28, 1954.1 As. 
‘stated earlier, the form with an election of Option Nes 4 indicated 
_ thereon was returned on poee 25, 1955, 25 e oe the oon 
of the lease term. | 
With this background in mind, we turn to the reasons given for 
rejecting the application to purchase as being late. Both the man- 
ager and the Director interpreted 43 CFR. OB. 13 (as amended on 
January 10, 1955) as imposing a mandatory requirement that. an — 
. application to ‘purchase be filed before the end of the lease term. 


- 27hig date is erroneous or else the State supervisor received advance notice of the | 
alternatives later set forth in the memorandum of February: 2, 1955. 
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This was based on the-provision of the regulation that the option to 
purchase clause will afford. the lessee “an opportunity to purchase 
the tract at any time within the term of the lease.” Although this 
language is capable of a mandatory interpretation, it falls consider- 


| ably short. of the language which one would think would be used 


in imposing a peremptory duty upon a lessee who desires to purchase. 
Further doubt is cast upon the interpretation of the regulation as 
mandatory when the regulation is examined in context with the regu- 
Jation governing renewals of small tract leases. Prior to its amend- 
“ment on Ja anuary: 10, 1955, section 257. 13 coo in ne part 
| as follows: | 7 | 
(a) OMe The option to purchase | bamaaeies will afford the lessee | Be Me 
an opportunity to purchase the tract at or after the eeepencn of one. 
year from the date the lease issued * * *. 
— (bd) > An. application to purchase should be ‘pled with the manager 
in duplicate on aon 4—775a saat the term of the lease * * *, 
[Italics added. 1 3 . 


Concurrently, section 267. 14 provided i in part as : follows: 


(a) An offer for the renewal of a lease must ‘be filed not more 
than six months or less than 60 days or to the capiration of the 

lease * * *, [Italics added. | Seg tS an 7 

The use. of “should” in the first re and “must” 3 in. the’ im- 
mediately following. regulation strongly suggests a difference of in- 
tent with respect to the force of the two regulations. “Must” clearly 
has a mandatory import; “should” does not. ‘A few years ago, when. 
the Department, was required to construe a regulation providing 
that an application to. renew an oil and gas lease “should be filed 
* * * prior to the expiration of its term” (43. CFR 192.61), the 
Department held that “should” was not mandatory but directory. 
Melwin N. Armstrong et al, A-26474 (August 99, 1952); Oscar L. 
Butcher et al., 61 I. D. 120 (1953). There is no sound basis. for 
distinguishing between the oil. and ‘gas regulation and. section 
957.18 (b). e 7 os | 
| After the revision of the small tract regulations | on J anuary 10, 
7 1000; section 257.18 read i in pertinent. part as follows: 

(a) * * * The option to purchase clause will afford the lessee: 

* % © an opportunity to purchase the tract at any time within the - 

term ofthe lease * * *, 
me (b) An application to. paehaes must be. filed with the office men- — 

tioned in § 257.6 - (a) on Form 4-775a- in ‘duplicate * * *  TItalies 

aanet: ] 2 . 
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"Section On. 14 was renumbered. ODT, 15 and now reads! as follows: 


(a) An application for renewal of a lease must be filed on Form 7 ao 
“ATT in duplicate with the office mentioned in 257.6. (a) PEIOR to” oe 
~ the expiration of the lease. * * a 


- Tt will be noticed that Ashoula”™< was need te niust? a coeton : 


ne 257 413° (b). However, the. phrase “during the term of the lease” a : 
was’ ‘dropped. As it now stands, paragraph (b) merely states that — 


an application to purchase must be. filed in a certain office and.on a — 
particular form. There is no time limitation. The time limitation | 


was. shifted from paragraph (b). to paragraph. (a), but there it is 
~ not coupled with any peremptory language requiring that it be given 


a mandatory construction. The contrary interpretation. is. strongly | 
indicated when the equivocal language in section 257.13 1s viewed in © 
contrast to ‘the plain positive language of section OB. 15. : 

Even if section 257.13 were construed as mandatory, the question 

is presented whether the regulation applies at all in this case. 48 

CFR 257.13 refers in terms only. to the purchase of tracts on which 

the ‘improvements required by the leases have been made. This is 

especially evident in paragraph (b) of the amended regulation which - 
makes it mandatory that the application be filed on Form 4-T75a 
with a statement as to the cost, type, and character of the improve- 
ments and one or more photographs of the improvements. Nowhere 
in the regulation is there any reference to options to purchase with- 
out making improvements. In the circumstances it is far from clear 
that. options to purchase without making improvements are governed 

by the regulation. It will be recalled that when the manager first 
notified Mr. Borovay on September 10, 1954, of his right to choose 


between two options, he gave Mr. Borovay 6 months in which to _ 


elect, the 6 months expiring a few weeks before the end of the lease 
term. If the regulation were controlling, there was no basis for re- 
quiring Mr. Borovay to act. before the expiration of his lease. - 

In the notice later sent to the appellants informing them of the four | 
options, there was no statement that the exercise of the options not — 
requiring cota was to be ee by section 257. 13. The 
notice stated 1 in part: 3m ae ee 

If you wish to exercise ‘Option No. 4, fill out and sign attached request for 
amendment: of your lease and remit full payment - in accor dance with ecpednle:. : 
specified under Option No. 4 above. | a i 4 

ie a ae 2 Re a ar % a en 

All options May be exercised at any time prior to the expiration of your | 
lease. However, it is important that. you exercise one of the options as far 
in. advance of the expiration of your lease as possible because lease renewals 
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will not be granted except in those instances where non-r enewal would work an 
extreme hardship on the lessee. [Italics added. T 

In the first paragr aph quoted, the lessee was told tis fill out and 
sion the ‘attached request.” The attached request’ was not. Form | 
4—T7% Daly which section 257.18 (b) requires an applicant to ‘purchase to | 
| file’i in duplicate, but was a new form devised at the local level, only. 
one copy of which form was required to be filed. As for the second 
paragraph quoted, the use of the word ‘ nay” hardly comported with. 
“any language in section 257.13 that might be deemed to be manda- 
tery. In other words, the form of notice used and the procedure 
followed in connection with the exercise of options to purchase with- 
out making improvements was at such variance with section 257.18, 

as amended, that it would be wholly unreasonable to hold that that 

regulation ee the exercise of the options.?.. I conclude, there- 
fore, that section 257.18, as amended; does not govern the exercise 
of options to purchase without making improvements. — | 

‘It follows that there was no clear cut requirement either i regu: 
lation or notice that the appellants had to file their application to. 
purchase before the end of their lease term or suffer the rejection of 
their application. This does not mean, of course, that there was no 
limitation as to when the appellants were required to file their. ap- 
plication. Obviously they could not wait indefinitely after the ex- 
piration of the lease term to indicate their desire to purchase. ‘Fur: 
ther disposition of the land would be held up indefinitely ‘and the 
| status of the land would be rendered uncertain. It seems clear, 
therefore, that an application to purchase must be filed within a 
reasonable time after the expiration of the lease term. What con- 
stitutes a reasonable time necessarily depends upon the facts and 
| circumstances of each case. | | 

-The appellants have - consistently maintained that some time in 
February 1955 * they deposited $850 in escrow in the First National 
- Bank of Nevada, together with the executed form electing to exercise 
Option - No. 4, and instructed the bank to pay the money and file the 
form in the Reno land office before April 1, 1955. They claim that 
| through the fault of the bank the filing was late, | | 
It is, of course, elementary that the bank was the agent of the 
appellants and that they are chargeable with whatever consequences 
resulted from the negligence of the bank. The question now is 
| whether, in the circumstances of the case, the filing of the application 


7 2 It is aa of some 2 significance that in his memorandum of J aly. 15, 1954, requesting 
general authority to waive the improvement requirement, the Acting Director stated: “The 
proposed [revision of the small tract] regulations, however, will make no. provision for. 
current lessees of small tracts to acquire their small tracts without first ARUP OVINE them 
according to the terms of their respective leases.” 

® Various dates have been given by the appellants: February 7, 16, and 17. 
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to purchiss'! 25 days late should: be: deemed so unreasonably tates as to 
warrant the rejection of the application.+. . In two cases in which the 
“Department “waived” the late filing of applications to ‘purchase, one 
application was 5. days. ‘late: and the other was 62: days lates ‘The — 
appellants’ ‘application falls. approximately halfway between those 7 
two applications in point of lateness of filing. It is true that:in the 
two “waiver” cases the applicants had constructed improvements on 
their tracts whereas the appellants have not. Nonetheless, from the 


standpoint of time only, the appellants’ application comes well within | 


the limits of what the 2 Department has. considered, to be an n excusable 
delay. | 
| At the t time. sien the appolentie’ jeaes nied, section OB, 18 of 
the ‘revised:smal] tract regulations: provided that when. a small tract. 
lease has termiriated, been relinquished or canceled for any reason, 
the land shall not be. subject to further application until an order 
is issued specifying the time and manner in which the tract shall be 
made ‘available for lease or purchase. The case record shows that on 
September 13, 1955, the manager issued a form notice to Mr. Borovay 
. that his lease. had “expired by due. ‘process of law, and is therefore 
- ¢ancelled and: closed on our-records as of this-date.” - In: a subsequent, 
letter to the appellants’ attorney, dated December 30, ‘1955, the-man- 
ager informed him that no other filings had been pees for: the land: 
It is clear therefore that at the time when the appellants’ application 
to purchase was filed, the land office had taken no action ‘to open-the 
Jand to other filings and no other filings | had gi made or-  inter- 
-vening rights had attached. : : Se aes aie 
- Viewing these factors in the circumstances of this case, particularly 
in light of the absence of any: definite’ notice given to the ap< 
pellants as to when. they must or should file their application to pur- 
chase, I am-unable to conclude that the application was 8 filed. 1 unrea- 
sonably late. ae | ae ae 
_ Therefore, the Director’s decisions is reversed and. the case is’ Te: 
manded to the Bureau of Land Management for further action on 
: the app Reation.t to purchase in accordance with the decision. ee ae 


| Haver Cutson, eae 
Under Secretary. 


4 ‘Tn holding that the apeciscis are bound by the late filing of the application, it becomes 
unnecessary to determine the significance of the date “4/18/55” written on the notice of — 
election apparently by Mr.-Borovay. Even if the appellants had not in fact deposited the | 
notice and payment in escrow in the bank until on or after April 13, 1955, the crucial date 
to be considered in determining whether the application to purchase was filed unreasonenly 
late is still April 25,1955. _ 

5 Decision of Director, Bureau of Land Management, approved on April '26,- 1956,- ‘by: 
former Assistant Secretary D’Ewart, involving small tract lease New Mexico 04098: 
decision of Acting Director, approved on oy 2%, 1956, by former Assistant Seeretary 
D’Ewart, jdnvolving Anchorage 021924, | 
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: ~ Applications ard Entries: Priority—Regulations: “Generally 


Pao Where the regulations define “filed simultaneously” with respect to en 





| applications or offers as “filed at the same time,” offers filed 1 or 10 seconds | 
apart are not simultaneous filings, but the first offer received is Hed prior 
- to the next one. : 


| Oil and Gas Leases: First Qualified Applicant - 


‘The provision of section 17 of the Mineral Leasing Act as amended, giving 
‘priority to the first qualified applicant, coupled with the definition of .simul- 
taneous filings contained in the regulations and with the long-continued prac- 
tice of the Department, requires that an oil and gas lease offer received over | 
the counter 1 second prior to a succeeding offer for the same land be recog- 

_ nized as prior to such succeeding offer, opportunity having been given both 
parties to file under a rule that would have made the filing of both offers 

_ simultaneous at least in the absence of any Sata vie reason for treating % 

— both as simultaneous. ? 


‘M-36435 - Mar 9, 1967. | 
| ‘To THE Dmeotor, BUREAU OF Lan Manacemenr. 


| th a memorandum of April 28, from the Regional Solicitor, Dance: at 
| Region, the question is presented whether certain oil and gas lease — 
offers filed by different persons for the same land at intervals from. 1 
second to 10 seconds were simultaneously filed. | 
The facts with respect to the relative time of filing are as foilees 
On March 15, 1957, 17 oil and gas offers were received at and after — 
10:01 a. m. in the public room of the Land Office for filing within 
the 1-minute interval. Five. offers, C-017021, C-017022, C-017028, 
— C-017024 and C-017025 were filed first by a representative of. certain. 
offerors. Approximately 10 seconds later 6 offers, C-017026, C-017027, 
— C-017028, C-017029, C-017030 and C-017081 were filed by another : 
offeror. Approximately 1 second later 5 offers, C-017032, C-017033, _ 
C-017034, C-017035 and C-017036 were filed by a representative. of 7 
another sroup.of offerors. Offer C-017087 was then filed by the same _ 
offeror who filed the above referred to 6 offers. The Land Office per- — 
sonnel noted the hour and minute when the above offers were received 
and the offers were later stamped as having been received by the Land 
Office at 10:01 a.m. The offers filed within the four above sequences 
were within the one-minute interval ; in some instances cover the same 
lands. a 7 | 
. On March 18, at ee 10: Ol a.m. a representative of 2 an ne or 
filed offer: C-017 055 and approximately a second later another offeror 
filed. offer oe 056 covering the same lands. Both offers ‘were 
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| stamped # as avin been received at 10: 01 a. 1. nea 1s: noted that two 

_ clerks were waiting on the counter but since five persons filed offers 

within less than one minute it is possible that euch oe received 
offers which conflict with each other. 


It appears: that the Land Office at. Danver; Colorsdé; wliere cies = 


Seters were filed is opened to the public at 10:00 a. m., Mondays 
through Fridays; that a basket is conveniently placed mene the en- 
trance into which lease offers or applications of any type handled by 
that office may be placed by. per sons waiting at the door for the office to _ 
open. Any offer or application so placed'at the time the office is opened _ 
(or as soon as it can be approached for that purpose after the office 
_is opened in case a large number of applicants or offerors are wating 
for the opening) are considered as filed at 10:00.a, m. 


For the purpose of this opinion, it. is assumed that the procedure - 


for filing promptly at 10: 00a. m., is known to all applicants or offerors 
or that sufficient notice of it is "brought to their attention in some 
adequate manner. If neither is true and the offerors involved in 
this case were waiting in line and filed their offers at the counter at 
the earliest moment possible after the office doors were opened, It 
would appear that the offers would have to be deemed to have been 
| simultaneously. filed. Barbara, M. Smoot, 61 I. D. 337 (1954). It is. 
also assumed for the same purpose that the offerors here involved for 


some reason, whether to examine the records or other, were not ready 


or willing to file their offers by depositing them in the basket available 
for that purpose. With these assumptions. it would be immaterial 
whether the conflicting offers were filed between 10:01 and 10:02 — 
a.m. or within any single minute thereafter during the. day pr lor 

to the closing of the office at whatever time that occurred. | 


The governing regulation is 43 CFR 295. 8, uD BeCOnd and pertinent 


sentence of which ae as follows: 


* * ® When no order of restor ation or notice of opening i ig involved, the applica- 


_ tions will be treated as having been filed simltaneously if they are received by a 


land office. (or, if. there is no such office in the’ State, by the Washington Office 
of the Bureau of Land Management), over une counter at the same time, or are 
received in the same mail. | | | 
It will be noted that salicatibns DP esivell - a aad office eR 
_ over the counter at the same time” will be considered as simultaneous: _ 
ly filed. Thus, the regulation defines “filed. simultaneously” as filed at 
the same-time in specific reference to applications “received” over the — 
~ counter. This is giving the word “simultaneously” the strictest defi- — 
nition. ‘It has been said that the word “simultaneously,” in strict 
_ sense, means at precisely the same instant but, in broader sense, at 
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: substantially. the same time, ee VY Uniden: 215 P 2d 478, 481 
_ (Calif., 1950) ; and see Zn re Seari’s Estate, 186 P: 2d 918, 918 (Wash., | 
1947); 173 A. L. R. 1247; Cummings v. Kendall, 93 P. 2d 638, 635 ~ 
(Calif., 1939) ; and State v. Columbus, Delaware ane Marion Electric © 
Co. 133 N. E. 487, 488 (Ohio; 1921). Apart from this definition, 
however, the Department long ago recognized the necessity for using _ 
a strict rule with respect to applications, the acceptance of which 
' would ‘confer a preference right under the law. Thus, it has specifi- 
cally held that “where a few seconds intervened between two applica- 
tions to contest an entry, the right of precedence should be awarded 
to the one first: actually received, and that ‘it matters not how short | 
may have been the interval between the pr esentation of the two con- 


tests, the one, actually. received before the other is entitled to preced- — 


ence”.” Jacobs v. Champlin et al., 4 L. D. 818, 319 (1886), quoting 
from and. following Benschoter v. Williams, 3 i D. 419 (1885). 

The same rule was stated in 1916 as to applications generally and 
in Bumpers v. Holloway, 48 L. D. 269, 270. (1921), the. Department 
said that that rule had been correctly applied. The language was 
“Where two applicants for the same land appear together at the _ 
~ local office, the application first handed to the. officer: or élerk ee - 
on the counter is entitled to priority.” | | | 

‘The Mineral Leasing Act, as amended, provides i In cases idk as this. 
that “the: person: fir st mane application for the lease who is qualified 
to hold a lease under the act shall be entitled toa lease * * *.” Act 
of August 8,1946 (60: Stat. 951; 30 U. S.C. sec. 226). That pro- 
vision Is aandatony upon the Department: ‘Bettie H. Reid, Lucille 
A. Pipkin, 61 Y. De, 3. (1952) and C. 7. Hegwer; 62.1. D. TT (1955)... 
It may be noted that the Jacobs and Bensehoter cases, supra, involved « 
an act, which gave a-preference right of entry to one who procured the 
cancellation of an entry by contesting it and doés not directly. spell out 
the respective rights of two proposed contestants of such an entry. so_ 
as. to make such. rights mandatory as a matter of law. Act of May 


—d4, 1880. (21 Stat. 140; 43 U. S. C. see. 185). While the law there _ 


obviously: 1S: mandstory as applied to the first applicant, there might 
be some room for administrative discretion in determining in a close 
‘case the. question. of priority: But. where (7) the regulation is as 
clear as it is here and (2) the law is, in terms, mandatory and. (3) 
opportunity. is afforded all who enter the office at approximately the 
time of its: opening to file’ simultaneously i in a receptacle: maintained 
for that purpose, there is no room for administrative discretion with © 
respect to. BOSS who choose 1 a file « over: the counter. ‘The B Buarigers 
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case i is ; consistent with the present. regulation as to. appliedtions and 
. offers generally. The Smoot case deals with a apna situation which, 
on the facts assumed, is not present here. : 
In summary: The cases indicate that the rule now: stanly stated 3 in 
_ the regulations has been applied and. followed consistently for many _ 
_-years.. The reason for the rule is essentially fair as applied to all. 


types of applications and offers. Under the regulation where one - 


- person who files one second in advance of another the two filings do. 
‘not come within the definition of applications or offers filed simul- 
taneously. This being so, there is a duty, mandatory under the law, | 
to issue a lease to the person first filing an offer for the land no matter | 

how small the ee of time between the two filings. | 


CHARLES M. Senate 3 
Ba gt A | Associate Solicitor. 
Approved: May16,1957 _ | | 
- Epmonn T. Frtirz, 
| eeany Cane a 


| “WHETHER THE GRANT OF AN EXTENSION TO ASSIGNED UNDE- 
_ VELOPED PORTIONS OF LEASES IN THEIR EXTENDED TERMS 


BECAUSE OF ANY PROVISION OF THE MINERAL LEASING ACT 


OF FEBRUARY 25, 1920 (41 STAT. 487; 380 U. S. 0. SEC. 181), AS 
“AMENDED BY THE ACT OF JULY 29, 1954 (68 STAT, 585), IN- 

_ CLUDES AN EXTENSION OF A LEASE BECAUSE OF AN ASSIGN- — 

| MENT MADE WITHIN AN EXTENDED TERM PURSUANT TO THAT 
“GRANT 


| Statutory Constr sation Generally : | 
oA clear expression of Congress is required -to. Te a soneeeuc Ubu of: a 
_ +. statute which: would reverse a general policy of the. Government as. de- 
2 asad. in numerous: statutes and where a system of related. general pro- 
o visions: has been enacted with respect to a particular subject, new. enact- 
ments of a ‘fragmentary nature on. the subject are ‘to be taken as intended 
to fit into the. existing system. _ oe 


oil and. Gas Leases: Extensions —Statutory Construction: Generally—Statu- 
tory Construction: j Tepiletiye History a oe | a 


Peer ecacae: 


"detail the. conditions under which it has er anted the right. to extensions 
' “of oil and’ gas leases or‘ the: limitations on that right are’ apparent, de- 
ME parture from . that. practice, which- would result in an illogical: and ap- - 
parently unjustifiable grant, justifies an examination of available extrane- 
ous aids, ee the legislative history of the law’ for the: purpose of 
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— testing the language of the. law ‘against the intent of itis enactment: If 
it is clear: that the intent was different: than the language ‘imaoplies, then 
such a construction will be given to it as appears justified as a result | 

of such. examination. So construed, paragraph (6) of the act of July 29, 

: 1954, authorizes extensions. for undeveloped portions of .leases created by 

. one— or more. partial assignments of a lease in its extended. term because 

A OF any other provision of the Mineral Leasing Act put does not’ authorize 
i ‘such | extensions because of partial assignments of leases which» ‘are in 

| their extended ter m pursuant t to said paragr aph oN bead 
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To: THE Stomirany or THE Lyrerror. 


On December 14, 1956, ‘Solicitor’s ee M-36398* held that 
the provision of fhe act oe July-29, 1954 (68 Stat. 585), which au- 
thorized assignment of parts of ieee in their extended terms because 
of any provision of the Mineral Leasing Act, as amended, and the 
extension of any undeveloped lease resulting from such an assign- 
. ment, applied to all undeveloped portions of leases ‘resulting. from a 
| partial assignment of a lease made during the 5-year extension of. 
the primary term of such a lease. That opinion related to a par- 
ticular lease which was in the fifth year of the “single extension” of 
its primary term authorized by section 17 of the Mineral Leasing 
Act. We did not there consider, nor does the opinion reach the 
question whether undeveloped portions of a lease which has been 
extended pursuant to the statutory provision there discussed: could 
_be further extended by another partial assignment. — _ | 
_ Since the opinion of December 14, 1956, several verbal. and two 
written inquiries. have been received acing whether the law con-- 
templated multiple assignments with resulting extensions, ¢ each made © 
pursuant to the authority of the particular provision, of law in ques- 
tion. None -of these inquiries is based upon an actual case. There- 
fore, there is no present requirement that the question be considered. 
However, it is one which may have far-reaching consequences by 
opening the door.to the deliberate making of assignments for the sole 
purpose of continuing a lease in being’ considerably beyond the period 
of 12 years. which otherwise appears to be the extreme limit that 
undeveloped land may be held. For that reason. it 1s. felt that the 
question should be determined now. 
_ At first glance, the effect of the language used. appears to be not 
dissimilar to that of section 39 of the act (30 U. S. C..sec. 209), pro- 
viding ae the extension of leases. by adding the ee eas: of ees sus- 


-*Printed as an appendage to. this opinion, on P 135. 
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| bce of oper ations and production to the term of: the lease aifected 


~ by such a suspension. It was held in solicitor’s opinion, 601. D. 408 - 


(1950): that this provision was not limited toa single suspension. nor 
to. extensions of the original term but that a suspension during a 
- period of extension resulting from a Prior eusperson woud further 

extend the lease. _ | | ee 
“There i is for consider ation, however, the question whether the ines . 

| guage ‘of the amended provision, in and of itself so clearly means — 

that multiple extensions are authorized as to prohibit consideration 
of anything which might show a contrary intent.. With r espect to 
the question considered in the cited opinion, there was apparent a 
practical justification for the conclusion reached. There the Secretary 
was required to determine that suspension of operations and produc- 
tion would be in the interest of conservation. If he did that and © 
-_ suspended the operations then certain results—including the extension — 
- of the lease—followed by the authority of the law. Ther efore, the 
suspension of operations and production referred to in the opinion 
must be presumed to have been warranted “in the interest of conserva-. 
tion” because of reasons sufficient to excuse a lessee from complying 
with the terms of the lease requiring operation and production, and, 
in that situation, an extension of the period to enable him to enjoy 
_ the full. benefits. contemplated. when the lease was issued was only 
‘simple justice. Here, there is no comparable reason for multiple 
extensions unless it can be postulated that any assignee of an unde- 
veloped portion of a lease is entitled to a reasonable period of time in 
which to drill a well. That this.is unlikely is evidenced by the fact 
that there can be no assignee without an assignor, and, absent produc- 
tion on the retained portion of the lease, it will also be extended. - It 
might éven be argued that Congress was so firmly convinced that 
- an assignee should be given at least 2 years in which to develop his 


lease that it was willing that the assignor also should share the grant 


and if the extension could ‘not be: granted to the assignee any other — 


way this argument would be entitled to consideration. But Congress — 


could have. granted an extension to the assignee alone. As will be - 
shown, homevek Congress did nothing to show any intent to grant 
extensions. of undeveloped portions of leases created by assignments 


-tnade during the extended period provided. for 1 In the language here 4 


under consideration. 
The amendment is a gre ant by the United States and i is, ther store: 


_to be construed strictly in favor of the Government especially. since 


oe legislation was initiated at the pene of those’ most, interested in 


130 “ - DECISIONS OF THE DEPARTMENT. OF THE INTERIOR i: I. D. 


it? See Blair v. Chicago, 201 U. S. 400° (1908), and of. District of 
Columbia v. Johnson, 165 U. S. 330 (1897). The language, as it 
reads, may either grant extensions where assignments are made in. any 
of the several other extended periods authorized by the act or in 
them and in: extensions authorized by the provision itself. We have 
already said that it does the former because the language clearly - 
means at least that. much. If it does the latter, it not only grants. 
an. extension but it permits a lessee by his own act and intent to. 
create a situation in his favor upon which the right to further ex- — 
tensions may be obtained. Section 89 of the act does not permit of | 
the creation of such a situation. As the law and cited opinion both 
make clear, it is not one that the lessee can manufacture but is one 
that results from the force of circumstances beypnd the control of 
_ the lessee 
It is well established that a ‘clear expression of the intention of | 


- Congress i 1s required to justify a construction of a statute which would — 


amount to a reversal of a gener al policy of the Government as de- _ 
clared i in numerous statutes. United States v. Fisher, 2 Cranch 858 
(6U. 8.) (1805). And, where the legislation dealing with a par- 
ticular subject. consists. of a system of related general provisions _ 
indicative of a settled policy, new enactments of a fragmentary nature © 
on that subject are to be taken as intended to fit into the existing — 
system and. to be put into conformable. effect, unless the contrary 
clearly appears. United States v. defferson Electric Mfg. Co., 291 
U. S. 386 (1984) ;. United States v. Arizona, 2.95 Uz S. 174. (1938), | 
and see also United States v. Barnes, 999 U.S. 513, 520 (1912); 
Cosmos Exploration Clo. ¥. Gray Eagle Oil Co., 190 Ue S. 301 (1908) ; 
Panama R. ER. Co.Ve dS ohnson, 264. U.S. 375 (1994) ; and United States 
_y. Sweet, 945 U. S. 563, 572 (1918). These two sound and fully ac- 
cepted principles. of law when applied to the situation under considera- 
tion will show conclusively that- the. amendment. under consideration | 
cannot be construed to warrant multiple extensions each applicable 
to the same land based upon ; successive partial assignments of the same 
lease so as to give an assignor and an assignee or several. of. each a 
total period « of extensions in material excess of 2 years. ; 

_A search not only of the mineral leasing. laws. but. of the. ative 
system of public land laws, exclusive. only: of the mining law, which 
is generally recognized to be an intended exception to the general 
rule sO far as acquisition of. possessory rights only is concerned, will. | 


| “4Gestimony of Howard. M: Gullickson and statement: of: Clarence I. Hinkle, pages’ B00 


cad: ‘44, Tespectively,. Hearings before the Subcommittee on Public. Lands, ‘Committee on 
Interior: and Insular Affairs, U. S. Senate, 838d Cong., on 8. 2380. These witnessés repre- 
sented the two principal oil and gas. associations interested in ebamie land oil and gas. 
leases. 


127]. GRANT OF EXTENSION TO.ASSIGNED PORTIONS OF LEASES (det 
May 18, 1957 

chow that Congress has at all times been careful to release its decay | 

constitutional control over the property of the United States only | 

under carefully specified terms and conditions. With respect to the 

- ‘mineral leasing laws themselves, it has always retained the right to _ 
grant favors and in granting them has been specific in defining their 
“extent and. limits and the condition to be observed in their exercise. 


_- To construe the provision in question as applying to all other ex- 


tensions in terms provided for by the act is necessary from the plain | 
language of the statute. That.construction would apply to as many — 
partial assignments out of.a single lease as may be made within the 
period of any other extension authorized by the act, for it is clear 
that the authority is not limited to a single partial assignment since 
the language is plural. Such a construction is not so inconsistent 
with the general legislative policy in such matters as to require 
that we look behind the language of the law itself. This is partic- 


7 ularly true when we look at the other liberal provisions of the amenda- | | 


tory act of 1954 of which it isa part. But there is nothing elsewhere _ 
in that act or in the laws which it amends that warrants a conclusion 
that Congress intended to depart so far from the established system | 
for leasing minerals in the lands of the United States as to freely give 


to lessees the power, by the mere acts of periodically assigning off . af 


40-acre tracts from a 2,560-acre lease, to continue the lease as to any 


7 part thereof for additional periods which could aggregate nearly 126 
years over and above the approximately 12-year period. otherwise | 


available, 
A study of the other extension provision of section 30 (a) which 
inimediately precedes this one (as amended in 1954) clearly shows 
that. the extension (or extensions) there provided must. have as their | 
| basis a partial assignment (or partial assignments) made during the 
pre-authorized primary term. .No provision is here made for partial | 
assignments made after expiration of the primary term. A cursory 
review of the 1954 act shows that paragraph numbered (eo) limits the 
extension of a lease upon cessation of production to 60 days plus 
periods of actual reworking or redrilling operations and a producible 
lease may continue for not more than 60 days after notice Tequiring . 
production. These provisions ‘relate to leases: which have been. de- 
veloped to production” at considerable expense of time and money. | 
‘Yet, the grant of an extension in the last situation mentioned is subject: 


| ae: be limited to 60 days and in the first may go beyond that only | if 


| further work is done as an earnest of good faith. In paragraph (2) a 
new extension is provided for noncompetitive leases upon known pro- | 
ducing structures. But this is limited toa single extension of 2 years. 7 

Paragraph (3) saa an additional extension, in terms limited to é | 
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~ year, here compensatory royalty payments are discontinued. Para. 
graph (4) grants an extension as to non-unitized lands within a lease 
where the remainder is committed to a unit plan. | This: extension 
continues the lease for the same period it would have run if the re- 
- mainder had not been severed and committed to a unit agreement. 
The fairness of this provision—which may continue the un-unitized 
portion for beyond 2 years—is obvious.. Committal of that part of _ 
the land on the unitized structure would. otherwise foreshorten the 
_ Jife of the remainder. Since the unit agreement is in the. interest of 
conservation, hence.a public benefit, the lessee whose lease 1s divided 
should not be deprived of what he could hold without commitment of 
any land tothe agreement. Paragraph.(5) isa clarification of a prior 
provision. Paragraph (6) is the one under consideration. -Para- 
graph (7) provides for the automatic termination of undeveloped : 
_ leases upon the failure to pay « annual rentals when due. | 
- Paragraph (6) may be interpr eted, consistent with the other amend- - 
aes to authorize as many partial, assignments of a. lease in. its 
_ extended term by reason of any other extension provision of the act 
as the acreage involved will permit, either by the holder of the whole 
~ lease as so extended or successively by him and his assigns so that the 
resulting undeveloped | portions may be further extended from 1 day 
—to2 years minus 1 day. Such a construction definitely and certainly 
rests upon a basic authority for the extended term to which the new 
extension (or extensions since they may vary in length although uoue — 
can exceed 2 years) is added which differs, more or less. depending 
on the type of base extension, from the authority for the overriding 
- extension. But, if the overriding extension provides the basis for a 
| second. overriding extension, the second a basis for a third, and so 
forth, then the authority must. be deemed not a single authority to 
extend undeveloped portions of leases but a complex self-perpetuating — 
breeder of extensions. The construction we willingly give may.result 
in several extensions all less than 2 years so that the extent ofthe au- — 
thority is definite resting within the purview of Congress and the — 
Department. Beyond that, only the lessee and such willing assignees - 
(the latter may as easily be co-conspirators as prospective developers) 
can determine when the end will come. 

The inconsistency here is so great and so apparent in and of itself 
“as to raise a serious doubt that the language was intended to do 
more than to grant extensions of parts of leases assigned during pe- . 
riods of extension authorized elsewhere in the act. This is all the 
more true when, so far as the lessee is concerned, the purpose was 
not to relieve him of the evil consequences. of happen nie: beyond his 
control; and, so far as posssible future assigneees are concerned, there __ 
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ds nothing to show any positive intent to change the ae ae aot 


for acquiring Federal lands for oil and gas explor ation from a 


leasing system pure and simple by delegating to the holders of leases 


2 the right to traffic in them (or parts of them) seriatim for consider-. 


ably- more than -a generation. To so hold. would be to say. that Con: 


gress intended to permit lessees and their. assignees to’ hold at least. 


oa part of the leased lands several times as long as one who made _ 


no assignment could hold his lease. In addition to the fact that — ; 


what might be fair if limited to a 2-year extension of tenure would 
: becontie ridiculously unfair if applied to more than 126 years of 
~~ tenure, such a construction would put a premium upon fraud, for it, 
pr ovides a ready vehicle for assignments made for the sole purpose 
of holding lands without development. The history of the act shows 
that its purpose is to promote, not to thwart development, and Con- 
gress cannot be presumed, absent any evidence of such an intent, to 
have enacted legislation designed to defeat its own purpose in order 
_ to give the holders of leases duplicate extensions wholly without 
cause or basis. This would be inconsistent with all of the remainder 
of the leasing law and with the previous practice of Congress. | 
From the very enactment of the Mineral Leasing Act, that. body 
has recognized the value of permitting free assignment of leases to 
persons qualified under the act, and all along it has. been most liberal: 
in providing authority to assign, and in allowing asssignees a rea- 
sonable time in which to develop the assigned lands, in every situa- 
tion where it was shown that such authority either tended to accom- 
plish the purpose of the act or that the assignee was equitably en- 
titled to more time than the law formally afforded. In the amend- 
ment here considered, it did so even though as a result the assignor 
might also, in some cases, receive. an extension of time on his unas- 
sipned acreage. But in no case-that.has been.found has it authorized 


the Secretary to grant multiple extensions of leases except in those ; - 
cases where, as in section 39, supra, it laid. down oe ene con- - 


: ditions hol would justify sich extensions. 


_ Further, there is reason to believe that the primary, if not the 


ae real purpose of the provision, was to permit partial assionments to _ 


be made within any extended period of a lease under the apparent 


belief that under the then law such partial assignments could only. 
be made of leases in their extended term because of production and. 


that the extension was a result of that rather than a purpose in and — 


of itself.. The provision, prior to the 1954 amendment, reads: “As- 
signments. under this section may also be made of parts of leases. 
which are in their extended term because of production east 
7 This followed, as does the amendment, of it, a piowsivn for. the 
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- partial assignment of leases (and. the extension of the undeveloped 

- portions) in their. primary term. The. Department, in its analysis. 
of the provision, stated the gist.of the existing law on this subject. 
and added; “The proposed amendment * * * would permit, partial 
‘assignments. of such lease in its extended term, ‘no matter what the - 
reason was for such extension. ” Jn its ‘report on the bill, it said the 
same thing i 1D different words. Both the analysis, pr epared. at the re- 
quest of the committees of the House and. Senate, and the report were 
set forth i in full in the committee Peper S. Rept. 1609 and A. tai 
2238, 83d Cong., Od sess. 

It is to be noted that the only changes of this provision, ance 
both the authority to assign and the extension language made in the 
1954 act, were to enlarge the. authority to assign, to eliminate the word 
“ond”? follows and to make a new sentence of the language provid- 
ing for extensions. Since the two changes last mentioned did no more 
than to make a. change i in the structure of the language, there was no 
reason to comment on them per sé as amendments. The enlarged effect 
of the extension provision was a resudi of the amendment of the assign- 
ment clause and not a new statement. The only pertinent testimony’ 
(pages 20 and 44.) of the record of testimony before the Senate Interior 
and Insular Affairs Committee) and the only pertinent statement 
made on the floor (that of Senator Barrett, page 9597 of the Con- 
gressional Record, 83d Cong., 2d sess.) [100 Cong. Rec. 10035] referred 
in effect to the fact that where there is no present authority for exten-. 
sion this would. supply it. Thus, Congress apparently accepted the 
Department’s analyses. There is, therefore, no expression or other 
concrete evidence of any intention to reverse the gener al policy with. 


- respect:to extensions of leases. On the contr ary, there is every evidence. 


that Congress had in mind furtherance of the settled policy rather 
than that this legislation should constitute a departure from it. | 

Nothing in this opinion is to be understood to mean that leases may 
not be assigned 3 in whole or in part during any period of extension ° 
found to be authorized by paragraph (6). The first sentence of sec- 
tion 30(a) of the act (30 U. S..C. sec. 187a) authorizes such assign- 
ments during any period in the life of a lease. Solicitor’ s Opinion 
M-36278, May 31,1955 (62 I. D. 216). ee 


2Tt ig interesting to note that the original provision had never been construed in any 
decision of the Department or in any legal opinion but that subsequent to the 1954 amend- 


ment, and it may be because of the resulting implications, the holders of portions of leases _ 


assigned prior to the date of the amendment during the extended terms of leases - 
where based on reasons other than discovery asked that the question be considered. - Solici- 
-_ tor’s Opinion M—36278, referred to in the text, resulted in which it was concluded that such 
assignments were within the law as it existed prior to its amendment in 1954. Thus, the 
net effect of the amendment appears to have been ‘to provide for an additional extension 
of assigned portions of leases, a result which seems not to have. been per Ione considered 
by Congress when it enacted it.. ; 
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It is my opinion that the provision in question authorizes additional 
extensions only where assignments of parts of leases were extended 
by other extension provisions in the act.as amended. and that once — 


- the Tease or leases’ are so extended pass into their additional extended — 


terms the law has been fully executed: It was not intended to nor 
~ does it’ react upon itself to provide. for extensions of parts of any 
lease assigned after sich lease has gone into its additional extended 
term as a result of assignments and consequent extensions made pur- | 
- guant to the provision, , 3 : 
-Epicuinp TD -Feny, 5 
Deputy Solicttor. . 
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PARTIAL ASSIGNMENT OF OIL AND GAS LEASES. 
UNDER THE ACT OF JULY 29, 1954 (68 STAT. 585) 
_ AMENDING SECTION 30a OF THE MINERAL LEASING ACT - 
OF 1920, AS AMENDED (30 U. S. C, SEC. 187a) 


Oil aa Gas Leases? Assignments or Transfers 


The partial assignment of oil and gas leases during their extended Soaig 
. terms under the act of July 29, 1954 (68 Stat. 585), amending section 30a of 
the Mineral Leasing Act of 1920, as amended (380 U. S. C. sec. 187a), has the 

- effect of continuing in force all segregated leases of undeveloped lands for a 
period of 2 years from the effective date of the assignment and so long: 

_ thereafter as oil or gas is produced in paying quantities, regardless. of 


: whether such segregated leases constitute the assigned or the retained por- oe 


tions of the original lease. 


M-36398 _ % | ‘December 14, 1956. 


—6Tot THE Dacor, Burnav oF Lanp Managemenr. 


A question has been raised as to the effect of a partial assignment 7 
‘filed with the Bureau by the record title holder, Richland Oil De- 
velopment Co., i connection with oil and gas lease Evanston 021588 


issued February 1, 1947, and now in its extended 5-year term under 
. section 17 of the Mineral Leasing Act of 1920, as amended - (30 


U.S. C. sec. 226). a 
The effect of such a partial assignment is covered - the ellos 

language of section 80a of the Mineral Leasing Act, supra (80 

U.S. C. sec. 187a), as amended by the act of July 28, 1954 ane: Stat. | 

585) 5 

_# * * Any partial assignment of any lease shall segregate the aaa 


retained portions thereof, and as above provided, release and discharge the 
- assignor from all obligations thereafter accruing. with respect to the assigned — 
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— lands; and such segregated leases shall eontinue in. full force and effect for . 
the. primary term of the original lease, but for not less than two years after 
the date of discovery of oil or gas in paying quantities upon any other segre- : 
gated. portion of the lands originally subject to such lease. Assignments 
under this section may also be made of parts of leases which are in their ex- 
tended term because of any provision of said sections. The segregated tease. - 
of. any. undeveloped lands shall continue in full force and effect for two years 
and so long thereafter as oil or gas is or oduced in paying quantities, _ [Italics 
added. ] . 
The final two sentences of this section of the act constitute the amend- 
ment provided in the act of J uly 28, 1954, supra. | : 7 
_ The assignment in question is now pengine” in the Manager Ss office — 
for approval action. Upon its approval, the assigned and the re-— 
tained portions of the lease will be segregated into separate leases; 
and, since all the lands in both the assigned and retained portions © 
-are undeveloped, each portion will become a segregated lease of un- 
developed lands. As I interpret the above-quoted provisions of the 
leasing: act, each will then “continue in force and effect for two years Zz 
and-so.long thereafter as oil or gas is produced in paying quantities.” 
_ It is my opinion that the language of the act in its reference to 
“[The] segregated lease of any undeveloped lands * * *” must be 
’ said to apply to all segregated leases of undeveloped lands regardless 
ef whether they constitute the assigned or the retained portions of - 
the original lease. Section 30a of the act, as above, states that: 
“Any partial assignment of any lease shall segregate the assigned 
and retained portions thereof * * *; and such segregated leases shall 
* * *” Thus, the applicable section of the act itself refers to both 


- the secigned and the retained portions of an assigned lease as being © 


“segregated leases” and there is nothing to indicate that the later | 
reference in the same section to a “segregated lease” was used in a_ 
more limited-sense. Further note is taken of the fact that the pro- 
- vision of the act which was amended in 1954 provided only for the 
extension of undeveloped assigned portions of leases which were in 
_ their extended term because of production (60 Stat. 955), while the 

amendment. (68 Stat. 585) from its very nature would also apply to 
leases which were in their extended terms for other reasons ‘and — 


which might or might not have production. Therefore, the use of 


the word “any” necessarily must be read as though it were “all.” 

The express language of the act is clear on the question which has — 
been raised. It must therefore be concluded that upon approval of 
the partial assignment of oil and gas lease Evanston 021588, both 
the assigned and the retained portions will constitute segregated 
leases within the meaning of the last sentence of section 30a of the 
-act and will be continued thereunder for a minimum of two years and 
so long thereafter as oil or gas is produced in paying quantities. 


1851.0 RUBY D, MOORE BT AL, ABT 
| % D ‘May 14, 1957 nn ae a 
| However, the leases segregated by. such partial assignment ¢ are not 
to be viewed as being limited to continuance for two years in cases 
where the term of the. base lease would continue for a longer period: — | 
- In such cases the terms of the segregated leases would be co-existent — 
with the term of the base Tease. - Boligitor’s S Opinion M3627 8, ‘6 | 
I. D. 216 es ys | 
. Eparonp’ 7. ie? _ 
Pa fe Solicitor. | 


a Oe. oe RUBY DB. ‘MOORE ET AL, 
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. Desert Land Entry: : Classification 


“It is pr oper to refuse to classify lands for. desert land entry. where it is shown 
. that ‘the. soil and topogr aphy of the lands applied for are such that the 
"lands are unfit for cultivation. - 


; Desert Land Entry: Classification 


Iti is. proper to refuse to ‘classify lands for Aesstt land entry where it is shown 
~ that the applicants intend to rely on percolating water for the irrigation of 
' the lands and where it is shown further that there is no per colating water 
in the groundwater basin surplus to the needs of the private landowners | 

. inthe basin. . : # 


i. ‘APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


: “These are appeals to the Secretary of the Interior from. a pasaaon 7 3 
_ for the Director of the Bureau of Land Management dated J anuary — 


17, 1956, affirming the action of the manager of the land office at Los — 


Angeles, California, in rejecting nine. applications to enter lands in 


. Ts. 19N., Rs. 12 and 13.E., and T.20N., R. 12 E., S. B. M., California, 


under the provisions of the Desert. oe Act (43 U.S. C., 1952 ed., 
Secs, 821-889), because the lands had been classified as, unsuitable for 
| disposition underthatact.t = | 
. All of the vacant, unreserved, ond leer toonaed able. land in - 
F California was qithdeaen from settlement, location, sale or entry and. 
eae for classification by: Executive Order No. 6910 dated No-| 


1The names of the applicants and the serial numbers of the applications éoumidatea: ain 


> this decision are : 


7 Ruby D. ie rer. eee ee meee re Los Angeles 0105541 

Charles A. Hapee se ee ee | “ 0105810 

' . Allen’ Ashdill Peterson_.---___- Lene 016221 
Jouephine “Morris. 23 cs oe a “0421691. 
O° Abel esac Sac oe oe Sa eee 9181504 
Howard Bob: Roberts 2.0 eacocceoeseeeics Soscewe 4 Me: 2018705 
Bugene E. Williamson__-_.._--..--_-__________-__ © 0181510 | i 
Charles: V. THOMAS jane penn parm, BEES os ae - 
George: R.. Greenies 2.3 bees ENE bei TO 0181513 


The. pappiee Gens of UY. D.. ‘Moore and Charles A. Harris cover the same land. 
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vember 26, 1934. By section 7 of the Taylor Grazing Act, as amended 
(48 U.S. C., 1952 ed., sec. 315f), the Secretary of the Titerior (or his 
- designated ropreasntat ive) is authorized, in his discretion, to examine 
and to classify such withdrawn land and, when he finds that land — 
to be more valuable or ‘suitable for purposes other than. those pro- 
vided for by the Taylor Grazing Act, to restore such land to entry... 
The lands involved in these appeals are within the Mesquite Valley | 
drainage basin. A field examination of the lands was made and it 
was on the basis of that examination that it was determined that the 
lands are not suitable for disposition under the provisions of the Desert 
- Land Act, which, among other things, requires that the applicant 
show a right to appropriate water (43 U. S..C., 1952 ed., sec. 321) ; 
that the lands be desert in character—i. e., lands which will not, with- 
out irrigation, produce some agricultural crop (sec. 322); that the 
lands be. reclaimed by conducting water upon the same (ee B21) 5 
tivation of at least one-eighth of the entry (sec. 898). 
_ Five of the applications? were rejected on the gr ound that the 
topography of the lands under those applications was such that: it 
would not permit the cultivation of one-eighth of the land covered 
by each application, and four of the applications® were rejected be- 
_ cause there did not appear to be sufficient water for the irrigation. 
of additional lands in the Mesquite Valley. | 
In their appeal to the Secretary, none of the five applicants whose 
applications were rejected because of adverse topographic conditions 
presents anything to refute the classification of those lands as un- 
suitable for entry under the Desert Land Act. The report of the field 
examination shows that the lands covered by four of these five applica- 
tions lie on the gravelly to rocky alluvial slopes of the valley and 
that because of the nature of the soil found on those slopes and the 
rough and mountainous terrain the lands are not:suitable for cultiva- 
tion, regardless of whether water is or is not available for the irrigation 
of those Jands. With respect to the fifth application rejected on this 
ground, that of Eugene E. Williamson, the field examination revealed - 
that 200 of the 320 acres applied for are sand dunes and the balance 
is lake playa. This land, like the rough land found on the alluvial 
7 slopes, i is, on the basis of its soil alone, unfit for agriculture. As the — 
report of the field examination supports ‘the classification of these 
lands as unsuitable for disposition under the Desert Land ‘Act, the 
classification will stand. The rejection of these ave e applications 1s, | 
accordingly, aliirmed. ie Rectan : 
2The applications of Jo Abel, ‘Howard Bob Roberts, Bugene i. Williamson, ¢ Charles Vv. 
Thomas, and George R. Greene. 


| 3-The applications of Ruby D. sone: Charles A. Harris, Allen Ashdill Peterson, and 
Josephine mores: : 
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The appellants ‘whose applications - were rejected eas it was | 
found that’ there is not sufficient water to permit the irrigation of 
additional lands in Mesquite Valley + intend to rely on percolating 
water underlying the lands. They contend that there is sufficient 
underground water in the basin for the reclamation of the lands ap- 
plied for. They state that since the field examination was made many 
additional wells have been drilled on patented lands in the Mesquite 
‘Valley and that those wells have not lowered the water level. . They 
present no evidence to support this latter statement... . 

The Department, on March 21, 1957, held in Rudy E. Hf uff rina 
et al. (64 1. D. 57), that while it would not reject applications to make 
desert land entries in California on the ground that the applicants — 
intended to use percolating water for the reclamation of the land, 


_ nevertheless such applications would be allowed only when, in the exer- _ 


cise of the discretion vested in the Secretary of the Interior by section 

7 of the Taylor Grazing Act, as amended, it is determined that there 
is a sufficient supply of percolating water to enable the reclamation 
_of the entries, taking into consideration the rights and needs of other 
lands for such percolating water. 


It was pointed out in that. decision that in a rn basin _ 


where there is a substantial amount of land in private ownership the 
_ entryman’s right to the use of per colating water. would. be subordinate 
_ .to the correlative rights of private landowners and that the entryman 
-would have only the right to SPPropeae water igs to the needs 
of the private landowners.- 
A large portion of the Mesquite Valley basin is patented land, and 
‘thus i in private ownership. Under California law, the owners of such 
_Jands. overlying an underground basin have correlative rights to the _ 
use of the percolating water in the basin. Each such owner has the — 
right to a proportionate share, with other overlying owners of private 
lands, of such. percolating water as he can put to a reasonable benefi-_ 
cial use on his overlying land. Only that portion of percolating water 
surplus to the needs, present and prospective, of overlying private 
Jandowners in a basin may be appropriated. As desert land: entries 
‘may not be allowed unless it can be shown that the applicants have 
rights to the use of sufficient water to reclaim the land, such entries 
may not be allowed in the Mesquite Valley unless it is shown that there 
is asupply of groundwater in the Valley basin sur a to the ne of. 
the owners of the patented lands. | | 
The report of the field investigation indicates that on the baeist of. 
the best evidence available in 1952, when the field examination was 
‘made, the Mesquite Valley basin is a totally enclosed basin which re- 


4 Charles A. Harris, Allen Ashdill Peterson, and Josephine Morris filed individual appeals. 
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—_ceives its only source. of rechargé. "7 ‘the groundwater reservoir from 
precipitation | occurring within the limits of the Mesquite Valley 
- drainage basin. It was estimated that. the total recharge amounted 
to 1,630 acre. feet annually. ‘The. report contains “ following sig- 
nificant statements : 7 : | | : 


“Over a period of many. years, pr obabig ene ie aeouica. ‘time, the 
normal recharge. reaching. the deep, underlying strata has. accumulated.. With 
no withdrawal by deep wells: until less than one year ago the ground water 
storage would appear to-be near its. maximum capacity and capable of pro- 
ducing good wells in.areas where. its strata, are ‘permeable enough to. allow rapid 
withdrawal ‘of. thie water. While new wells in favorable. locations: may thus 
yield sufficient water for. irrigation,- it must be recoguized that heavy. with- 
drawals will rapidly deplete the ground water supplies unless balanced | by an 
equal recharge fr ‘om the water sheds of the basin, aig 3 =. 

At the “ne of eqenivarions there’ were ‘ie ee newly ar illed wells in “Mesquite 
Valley capable of pumping sufficient water for irrigation purposes. a 
» To calculate the sevens ental als be ‘irt ‘igated from deep wells in Mesquite 
‘Valley. without depleting the ground water. reservoirs, the maximum annual — 
recharge of 1,630 acre feet may be divided by the water requir ement of cotton, 

- which approximates 4.2 acre feet. It is found that 390 acres-of cotton on class II 
soil would demand. the recharge for one year. Two hundred ninety seven acres | 
of alfalfa on class II soil-would require the same amount of water. 


In order is produce a land classification not inconsistent with the need for 


conservation of underground waters of the Mesquite drainage basin, it was — 


- necessary to evaluate the amount of water which can safely be withdrawn each — 
year without depletion of the supply. Findings made in this portion of the 
study” were unfavorable to agricultural development, since the evidence indi- 
cated that a maximum of only 1,630 acre feet may be withdrawn annually . 
‘without depletion of the ground water reserves. That amount of water would 


be. sufficient to irrigate. approximately 800 acres of alfalfa or 390 acres of cotton. | 


Private lands for which ground water rights might be claimed amount to some 
“14,000 acres which could demand in the neighborhood of 56,000 acre feet an- 
-fually, It may be seen that the estimated annual recharge is only about 8 per 
cent of the demand for ground water which could come from private property 
if the owners desired to irrigate. There are indications that a movement in this 
direction is taking place, since at least two irrigation wells have been recently 
drilled on private. lands, and ground has been prepared for farming. It is al- 
together probable that rejection. of applications on the basis of insufficient ground 
water recharge will bring the statement that large wells are now pumping 
with indications that others can be brought into production. These facts are not 
- disputed, but it is pointed out that such production in excess of ground. water re- 
charge will constitute a “mining” of water which has: been accumulated since 
~ geological time, and the underground: reservoirs will be depleted in the manner 
_ of those in the San J oaquin Valley” and southern Arizona areas. . 


The appellants have confirmed the prediction of the field examiner 
that additional wells would be. drilled’ on the private lands m the 
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valley a. that additional DENete lands would ber placed under 
irrigation. | 


It ‘seems apparent that if the private idtidownees in the basin’ are _ Pe | 
now using the water on their overlying lands in excess of the annual 


recharge to the basin, the water supply in the basin 1s being depleted — 
and that there is at this time no surplus available for appropriation 
by desert land entrymen, should applications to make desert land 
entry be allowed. The appellants in the present case cannot show that: 
they have a right to appropriate water for the irrigation of the lands, 
a prerequisite to the allowance of desert land entries. 

As there is apparently no underground water subj ect to appropria- | 
tion for use on the lands here involved, it cannot be held that these - 
lands are. suitable for disposition under the terms of the Desert Land 
Act. Ruby E. Huffman et al., , Supra. fe pt ee 

In the circumstances, It was proper ae classify the igadee as ‘unsuit- 
able for such purposes and that classification will stand. The re- 
jection of these four app eanonsn 18, accordingly, affirmed. 


| ‘Harem ee = 


Acting Seer etary of the i ain . 


= ‘ESTATE OF MINNIE MEHOJAH ROWE, KAW ALLOTTEE NO. 1 | 
TA-852 eo 3 7 "Decided May 21, 1957 


i 7: | Indian Lands: Descent and Distribution : Wills 


.. The authority of the Secretary. of.the Interior to approve an. Indian’s tes- 
_ tamentary disposition. of restricted property under 25 U.S. C. see. 373. is 
- “not: limited by the law of-.the State or by an agreement. for the division | 

of the estate which is entered into by per sons claiming an inter est therein. 
3 Indian Lands: Descent and Distribution; -Wills—Indian Lands: ‘Individual . 
Rights in Tribal. Property: Annuity and Per. Capita Payments 


In making a per ‘eapita distribution. of tribal funds under the act of August 9, 


1955 (69 Stat. 559), which calls for distribution to the “heirs or. devisees”. 


of deceased ‘members. of the ace it is pr oper’ to distribute the funds to.a 
general residuary legatee. 7 . 


Solicitor’: sO pinion of i any. 2, I 94h, 5 58 1 D. 680 distinguished. 


ee | APPEAL FROM AN EXAMINER OF INHERITANCE. 
a 3 > BUREAU OF INDIAN. AFFAIRS 


Mr. “Watt Rowe: through his attorneys, Geb & Mor eee has ap- 


fe pealed to the Secretary of the Interior from a decision ‘of an Ex- | : 


-aminer of Inheritance dated: September 7, 1956, denying his petition 7 
for a rehearing in the matter of the Estate of Minnie Mehojah Rowe, | 
~ deceased Kaw allottee No. 77, who died testate on J me 24, 1950, at | 
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the age of 5B, a resident of Oklahoma, leaving : a restricted estate | 


valued at $20, 990. 57. 


The Examiner of Inher itance, by an order dated May 81, 1956, | 


determined the decedent’s heirs, approved the decedent’s: last will 


and testament dated May 21, 1940, and ordered a distribution of the | 


restricted estate consisting of Kaw trust funds, to the son, Clyde G. 
Monroe, Kaw unallotted, sole residuary beneficiary, under the last 
will and testament of decedent. 


By the terms of decedent’s last will and testament ie makes spe- — 


_ cific devises of her real property to her son, Clyde G. Monroe, and to 
her husband, Watt Rowe, all of which was non-trust property. By 


the residuary clause she devises and bequeaths all of the rest and 
residue of her estate, real and personal, and mixed, to her son, Clyde 
G. Monroe. This will was admitted to’ probate for the decedent’s 


non-trust estate on December 14, 1950, in the County Court Kay 


County, Oklahoma. 


~ Tt was determined that the aeeeioat left her sur viving the follow: 


ing heirs at law, in accordance with the laws of the State of Okla- 
homa, whose shares in the estate, had she died intestate, would be: 


‘Watt Rowe, Cherokee—husband___-__-.--+_-__-----------_-- Vy 
Clyde G. Monroe, Kaw unallotted—son_— a fete Be RNS Pon Yo 


In the probate proceedings i in the County Court of Kay County, 


_® 


Oklahoma, the appellant, Watt Rowe, filed an election as the surviving © 


husband of the deceased to take under the law of descent and distri-. 
bution of the State of Oklahoma and not under the last will and testa- 
ment of the deceased, under Section 44, Title 84, Oklahoma Statutes, _ 
1951. The probate proceedings of the Kay County Court were com-. 


_ pleted after a stipulation by Watt Rowe and Clyde G. Monroe, that 


the assets of the estate of Minnie Mehojah Rowe, deceased, be dis- — 


tributed, one-half to Clyde G. Monroe and one-half to Watt Rowe, 


- and the non-trust property of the estate was distributed accordingly. 
At the hearing by the Examiner of Inheritance, an authenticated 
copy of the entire file of the proceedings of the Kay County Court was. 


made a part of the record, to be considered along with the evidence. 
The appellant filed with the Examiner of Inheritance a petition 
for rehearing, which was denied by order dated September 7, 1956, 


which denial was based on the fact that Items of Error No. 1 and 2 of — 


the petition were considered and determined in the original decision 
and decided adversely to the petition, and that no new additional 


facts or contentions were alleged 1 in said Items of Error. Theremain- _ 


- ing contention as contained in: Item of Error No, 38, was also denied 


- by the Examiner of Inheritance, citing pertinent law indicating that’ 


the Kaw trust funds are such assets as would pe under the eveeiduaty 
clause of the decedent’s will. . aye : 3 
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In his notice of appeal the appellant contends that the funds aris: . 


| : ing out of the distribution of the judgment obtained by the Kaw Tribe 


of Indians against the United States of America are subject to dis- 
tribution under the provisions of the law of the State of Oklahoma, 
and that these funds are not subject to the provisions of nee, 26; | 
U.S.C. sec. 373. Said section 373 reads in part: 7 = 


| Any persons of pie age of twenty-one years having any right, title, or inter est | 


in any. allotment held under trust or other patent: containing restrictions on 7 


- alienation or individual Indian moneys or other property held in trust by. the 
United States shall have the right prior to the expiration of the trust or re: 
‘strictive. period, and before the issuance of a fee simple patent or the. removal 
of restrictions, to dispose of such property by will * * *. [Italics ours.] 

The words “Individual Indian Moneys or other property held in © 
trust” clearly include the Kaw trust funds of this estate and can, under — 
the above section 378, be distributed by will. As to the funds being 
subject to distribution under the provisions of the law of the State. 
of Oklahoma, appellant’s contention rests upon the assumption that 
the State law relating to “forced” heirs should be applied. This con- 
tention was considered by the Examiner of Inheritance and determined 


in the Order approving will and Decreeing Distribution dated May _ 
— 81, 1956; finding that State laws relative to forced heirs and Indian — 


aalles are not applicable to proceedings in this Department, citing: 
Blanset v. Cardin, 256 U.S. 319 (1921) ; Homovich v. Chapman, 191 F. 
Od 761 (1951); Estate of Mer-dak-ke (Herbert Homovich), IA-14,- 
December 14, 1949; and Estate of Lyon Saupitty, [A-52, August 13, 
1951. Also that “The Secretary has no authority to reform an Indian’s 
will. His authority is limited to the appr oval or disapproval of a 


will, and he cannot change its provisions.” See Estate of Kestah — 


Samuel, TA-82, October 20,1950, and E'state of Kosope Maymahonah, 
TA-141, October 28,1954. This is well settled law ey followed | 
~ by the Examiner of Tahoe ee. 
Appellant also contends that the Examiner of Inheritance did not | 
comply with the regulations of the Department for the reason that | 
-. he did not, in approving the will, determine the reasons, by the testa- — 
trix, for ane distribution in a manner contrary to the laws of the 
State of Oklahoma. It appears that appellant has reference to the 
regulations contained in 25 CFR 82.30, Wills, under “Determination of 
Heirs and. Probate of the Estates of Deceased Indians of the Five | 
Civilized Tribes,” which regulation is not applicable to this estate. 
The further contention by appellant that the contract between the 
parties hereto agreeing to share the estate equally is a binding contract. 


given for a valuable consideration and is applicable to these funds, was - 


. oe aEet %, denied by the Examiner of Inheritance in the original order 
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: approving will and demesne discabution: in which it was stated: 
“the grounds for denial are that any stipulation entered into by the 
appellant and the son of decedent in the Kay County Court to divide 


~ the decedent's estate equally between them is not binding on the De- | : 


| ‘partment in this proceeding. Also that the Court has no jurisdiction 


over the decedent’s Kaw trust funds, and that such ie ner has 
reference only to the ‘Assets’ under the Court’s jurisdiction.” This 


| interpretation. by the Examiner of Inheritance was clearly correct. e 
_ The further contention by appellant that the will is not applicable to. 
these funds for the reason that the will does not specifically devise 
the Kaw trust funds was given consideration by the Examiner of 
Inheritance in the “Order Denying the Petition for Rehearing.” 


A well established rule of law was Erven tat a residuary clause such 
as contained in the decedent’s will “should be construed liberally 


_* * * it is not limited to property in which the testator has an interest 
in possession, but includes property in which he has interests in ex- 
 pectancy.” Page on Wells, pp. 87 and 88, vol. 3 (Lifetime Edition). 
Also, that courts have held that similar wording in residuary clauses 
passed an interest which the testator did not know that he possessed, 
and which resulted in the payment of money into his estate after his 
death, citing Hvans v. Pennington, 177 Ga. 56, 169-S, E. 349; Dalrymple 
v. Gamble, 68 Md. 528, 18 Atl. 156; and McGlathery’s Estate, 311 Pa. 
301, 166 Atl. 886. We concur with the conclusion that the Kaw trust 
: funds are assets which passed under the residuary clause of the dece- 
dent’s will. Contrary to the contention of appellant, this conclusion is 
‘in accord with the intention of Congress relating to the distribution of 
_ these funds under the act of August 9, 1955 (69 Stat. 559), providing in 
- part “[such funds] shall be distr ibuted among his heirs or devisees.” 
— Certainly no other interpretation can be Sinced on this wording but 
that Congress intended that distribution should be made to the heirs, if 
the member died intestate, or to the devisees if the member died 
leaving a will. ‘This statute, by expressly providing for distribution 
to heirs or devisees, 1 is clearly distinguishable from that considered 1 in 
- the Solicitor’s opinion of May 2, 1944 (581. D.680). eee a 
Therefore, pursuant to. the authority delegated. to the Solicitor by 
the Secretary of the Interior (sec. 25, Order No. 2509, as revised, 17 


EF. R. 6793), the Order of the Be aminer: of Inheritance denying the - 


_ petition for rehearing is affirmed and the appeal i is dismissed. 

_ The Pawnee Area Field Representative is dir ected to distribute the 

| decedent's estate in accordance with the Examiner’ S Or der dated May a 

| 31, 1956. 7 7 | 

| ‘Epwonp At eet | 
- Deputy Solicitor. 


U, Ss. GOVERNMENT PRINTING OFFICE: 1987. 
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APPEAL oF CENTRAL WRECKING CORPORATION | 
-TBCA-69- | Decided March 29, 1957" . 


“Contracts: Appeale—Contracts: e Contracting Officer 


During the period of 30. days allowed. for the ‘taking of: an appeal from a con- 
‘tracting -officer’s’. decision, made : pursuant to the “disputes” clause of the 
standard form Government contracts, the contracting officer may withdraw 
or change his decision ; and, if he does so before an appeal has. been taken, _ 
the running. of the original period of 30 days is tolled, and a new period: 
commences to run at such time ag the eontractor receives a copy of an 


ae ‘amendatory: or. substitute decision, A communication from. a. contracting ._ 


officer to a contractor, in order to amount to’ a. decision that will start run-— 

| ning the period for: appeal; must, at least, be so worded as fairly. and rea- 

| ‘sonably’ to inform the contractor that a determination under asd is Seal 
“clause: is” intended. | | | 


Contracts: Notices—Contracts Waiver and Estoppel _ 


~The Board of. Contract. “Apneals will not reject a claim for an Gxt eliaion of .° | 
the performance time of a contract because of want of proof that the con-. 


; tractor has complied. with an applicable notice requirement of the contract 
if sueh requirement is one that is subject to waiver, and if no authorized. 
co “representative of the Government has asserted that the contractor failed to. — 
ene “give timely: notice or has asked that compHance with a Pouce ® requirement: - 

Mises be proved: by the: contractor. - aes hs 3 PR Gig ran ae eae eee 


Contracts: Changed Conditions—Contracts: Interpretation” ae ae ee / 
| ‘Statements in the specifications of a standard form Government contract t to 


the effect that Government-furnished. information is not guaranteed, or = 


that bidders are expected to inform theniselves of all existing conditions, or . 
~~ that failure-to- estimate correctly: the difficulties: attending the execution of. 


oy the ‘work will: not: be a basis for relief; supplement the General Provisions ~— 


fog the contract, but do not supersede: or override them,.and ‘do not preclude — 


2 the: allowance of extensions: of time under the “changed conditions” clause ._ 


in the event the contractor encounters conditions that fairly meet. the ae 
ards prescribed by that: clause. 


Contracts: Changed. Conditions - ae eo eee sae 
aa contractor who,’ in’ the - course. of performing a ieamnaard ea Governniett 


--éontract for the’ demolition. ofan existing building,. encounters: hidden struec- - 


tural conditions. of. which the contractor ‘was unaware at the :time'of sub- 

. mitting its bid is. entitled, under the “changed conditions” clause, to an ex- 

. tension of time on account: of: delays caused by such structural conditions, 

if their. presence was not disclosed. by any of the drawings furnished the 

ae contractor by- the: Government, would not have been revealed: by' an inspec- | 
"= “tion of the scope which. a. prudent bidder eould reasonably. have been. expected _ 

to. make in advance of submitting its. bid, and was not. a feature usually found f 

‘in a building of: the type to. be demolished. | , 7 


. aN ot released: for publication in thine tor inclision eit ondlogically: . 
482236871 Oe ee eee ey 641. D., No. ee 
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* Contracts: Delays or Contactor | 


A delay in ‘the performance: ‘of the: éontract work: paved by. the: ‘coritbactor’ ee - 
. failure to pr ovide enough foremen or workmen with: the. requisite amount o 


of “know-how” to complete. the job-within the time specified in the ‘contract. ‘ge 


; - is not excusable, for it is the contractor’s responsibility to solve the technical : 
| problems incident to the performance of the:contract. ‘work, ‘even. though. they. 


. may be of a novel. character, and to. provide. competent employees. in. suffi-. oo. 
... elent numbers to. complete: the. job, barring , unforeseeable, conditions. or oe oe 


a events, within the. specified. time. 


“Contracts: Changed Conditions —Contracts: Delays of “Contractor—Con- - 
tracts: Unforéseeable, Causes _ dy, ati ee a Poe gees ba 
"Where a delay in the perfor mance: of the contract: work i is caused 3 in. n, fart by ae 


~excusable.circumstances, such as the encountering of a “changed condition”, . _ 
sand. in’ part. by inexcusable circumstances; such as.a failure ‘by the. econ- 


'. -tractor:.to make adequate. provision. for overcoming known OF: expectable ie 


os difficulties, an extension of time may be granted for so: much. of: the. ‘total. 


period of delay as fairly approximates. the amount of time lost. by reason of 

the excusable circumstances, even though the time’ so. lost: is not. susceptible’ 

of: precise. determination paces. of” the concurrent nature of, ae yarious 
ben, causes of delay. ° . : f° ft. ee eel, Me Oak 


Contracts : ‘Unforeseeable Causes Dae 


Compliance: with: contractual provisions, requiring. ‘that the: ‘contractor. exer- 
oo: eiséca: high degree. of care for: ‘the safety. of. historic buildings, users. of. public 
., Streets, and persons and property generally. in.the vicinity: of:the. site of the 
contract work, and observe municipal restrictions ‘upon the manner in which 
‘the contract work may. be eoney is’ not in. and of itself: an- excusable: cause 
of delay. = ; aoe eee ae fe 


"Contracts: Repeater! Canteacts: Unforeseeable Causes 


7-9 contractor. who. claims: that. the contracting: officer erred in denying a request 
. for an extension: of time, whether: in’ whole-or in. part, has. the. burden of: 
-: proving: the. existence Of -facts - sufficient: to ‘support: the. granting, of. such | 
“=o extension: of time,:0 or of So much thereof, as was: denied. by. the contracting ne: 


eh ‘officer.: 


- Contracts: Untoreseeable Causes oe sve ar: | 
"The term “unusually. severe. weather”: in the “eseasable’ causes. sot ‘aélay” sand? ; 


~ graph ‘of the standard ‘form. Govérnment - contracts: ‘means. -only.. weather 


» surpassing in. severity. that. usually: encountered. or: rensonebly. to: be. eeered: 
- In the: particular locality Gunnne the. ‘time of wear: involved. . oa. 


“BOARD OF coNTRACT. ‘APPEALS. 


"Central Wiseking Corporation, of Philadelphia, F Pasncnivile: hes ie 


‘7 filed: an appeal, dated J. anuary. 28, 1956, from a-decision.of the-contract-. 


 -vequest for a four months’ extension of time.’ 


- ing: officer, in the’ form. of 3: lettar dated J enuany, 125 1956, denying a - 
_-‘The dispute arises-under.a contract- with: the. National 3 Park. Socis 7 7 
is for the. demohtion of the Drexel Building, Fifth and Chestnut Streets, as, 


- TAB] ae APPEAL, OF. CENTRAL, “WRECKING. CORP,, a : ars | 

a; ao, ~ March 29, 1957 o. | 

| Philadelphia, Pannsyivinia,’ ‘for ‘a consideration’ of ‘gt64, 800" “The s 

contract is on U. 8. Standard Form 23° (Revised March 1953), , incor- 

; ‘porates the General’ Provisions of U.S. Standard Form 23 A (March - 
1953), is dated February 25, 1955, and bears the: “desigtiatsons_ a 

: 14-10-129-2 (IND). oe e 

| Paragraph’ 3-01 of the spéciBeations; as 5 modified by Addesidiurn’ i _ 

| provided that the entire. work should be completed within.a. period oe | 

. 270-days beginning: on “April 10, 1955, “and: thus established the final. 


date for completion’ of the work as J anuary 4, 1956.- Prior to the 
-.. taking of the present appeal, extensions of time agg oregating 70 calen- - 


dar daya were allowed by the contracting officer, thereby deferring the 
~ final date for completion of the work to Mar ch 14, 19562. Clause 5 of. 


ba the General Provisions made appellant liable for: liquidated’ damages _ 
_ Inthe event completion of the work was delayed beyond the time stipu- 
_ jated in-the contract or allowed by any extension granted pursuant | 


- thereto, and paragraph 3-02 of the specifications fixed the amount of es 
a thé liquidated damages at'$100 for each calendar day of delay. 

- The claim for a four months’ extension of time, in addition to. “thie 

| 70 days allowed } by the contracting officer, ‘origitiated in the following ee i 
- mnanner. Appellant i ina letter dated November 15, 1955, requested. the. z 


ce , contractiig officer to grant-a six months’ extension’ of ini: “The: prin- 
: cipal grounds assignied for this request were that the worl of demoli- a 
tion had been slowed down by reason of, first, the unusual-manner of - 


construction of the Drexel Building, and, second: the extreme caution | 
needed for protection of the historical structures and heavily traveled 


"streets: adjacent to the Drexel Building. "Fhe contracting officer de- z 7 
nied this: ‘request by a letter dated Decbee 7, 1955,- “Appellant i Inge? 2 


: letter dated December 9, 1955, reiterated its request for-a.six months’ 
ae extension of time, assigning: the. same: ‘grounds as in its earlier. letter, 


7 but explaining them: in greater detail: The contracting officer there: © a 


| ‘upon granted a 60- day’ extension by a letter dated December 29, 19585; - - 
The ‘body’ of this letter consisted of one’ ‘senterice, reading as: follows: | 


In response to, and following consideration: of: the contents: of your letter: af 


: December 9, 1955, requesting. aD: extension of..time.. of ‘Six months. relative to. sub- | _ 


“e 7 The extensions granted before ‘the taking of the appeal appear to tiave becn as follows: 


vit. 


September: 28, “1955; 60 days. for structural: ‘conditions,. ‘allowed December 22, 1955. “gub- 


«gequently,; other extensions epneet to haye been, granted, but these are ‘not. involved in the. oe i 
Pr present. appeal. - s 


vo? Dhe- peering to. the Governiient of. timely, completion Ge the, work - was Also andi- 
. cated by. a. provision in.,section: 1-05. of. the. specifications. which stated that; “The reputa- 
- tion, of -bidders.as being. skillful. cand. successful in: carrying, out the work. of. the type.and © 
magnitude required: by.. these. specifications. and the adequacy of their, resources. and facilities. 
for accomplishing the. work satisfactorily: within. the. Specified time, will, be. considered. 1 in > 
anaking: the award: a - - 
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. ject, eontract,- please be. advised: that you are. hereby sranted : aD extension of | 
time to and. including March 14, (1956. a wh eS : 
| Having thus received a 60- -day extension aig appellant 3 in a. letter 
dated January 3, 1956, requested the contracting officer to grant an 
_ extension of four. additional months. The grounds Keane were 
_ chiefly the same as those given in the letter of November 15, 1955, but 
mention was also made of delays caused by unusually bad weather and 
a labor strike: ‘The contracting officer denied, this request’ on. Janu- 
ary 12, 1956, and from. a- his, action in So doing the pene appeal is 
taken. |. 
'.. Ata pre- eae ns cotesiies Beto the Bods in 1 Washington, D. C., 
on March 27, 1956, the parties ag reed that no hearing for the Taepoes 
of taking testimony. would be requested, that both parties would sub- 
mit affidavits in support of their respective positions, and that, when 
_ this had been done, the case of each party would be deemed to have 
- been.submitted to the Board for decision. Pursuant to this. under- 
standing the Board has received and considered affidavits. from both 


oe parties. | 


AL question that requires -derernation before ‘the merits of. tis | 
7 dispute may be examined is whether the appeal has been taken in time. ~ 
Clause 6 of the General Provisions of the contract stated, in substance, ; 
_ that an appeal must be mailed to the contracting officer, or otherwise 
furnished to him, within 30 days from: the date when his decision was 
received by. the scatRotor: The question of timeliness arises in the 
present, case because the appeal, while shown by the record to have been = 
taken within 30 days after appellant had received the contracting 
 officer’s decision of January 12,.1956, appears not to have been taken 


until more than 30 days after the. dates when. appellant presumably 


received: the contracting officer’s letters of December 7 and December 
99, 1955,- respectively.-..It must. be. determined, therefore, whether 7 
either of those letters. was such a, final decision with respect. to the 
| claim for a four months’ extension as would make the. failure to appeal. 
therefrom a, bar.to the present appeal. i il 


“* 8 The récord contains, as. ‘indicated: sidewiene: in this opinion; a  gonflict- of. ites th 
Tespect to the period for which an earlier extension, the one pertaining to ‘a labor strike, 
was allowed. If that extension in fact encompassed one or two days more than the: ‘nine .. 
‘days. here’ attributed to it, then a later: extension’ “to and including Mareh' 14; 1956" would 
encompass’ ‘one or two days 1és5 than the: 60: days here attributed to’ the. extension: ‘granted 
.by the letter of December 22,°1955:'' The contracting officer, however, in a letter to the 
Board dated March 12, 1956, and again in an affidavit dated May 2, 1956, characterizes 
the ‘extension’ allowed by. that letter: as’ ‘peing an ‘extension for 60 days. “Appellant also con-. 
‘sistently refers to it as. being for 60 days. -In the light of these circumstances: the Board 
- considers that the true intent of the letter of December 22, 1955, was to grant ‘an extension | 
‘of “60 days, in ‘addition ‘to all days: allowed ‘by ' the two. ‘earlier extensions, rather’ than’ bas 
grant: an extension to a particular day certain, via: ‘March 14; 1956. . > | vee ee 
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The Board finds ¢ that-this was not true of either letter’: 'The'letter of — 
Decombeet (, denying in toto the claim for a six months’ extension, was, 
in effect, superseded by the letter of December 22, allowing that, claim 


to the extent of 60: days. Since this. supersession. occurred: before 30 


days had passed, it is immaterial whether the December (letter, stand-" 
ing alone, would have sufficed ‘to start: running the time for appeal. 
A contracting officer has the authority to'‘withdraw or. change a decision 
during the 30 days. allowed for the taking ofanappeal. — g te 
The’ letter of December 99, in its turn, was simply a grant ofa portion 
of the relief sought. It did not expressly deny any claim of appellant 
| for an extension of time, contained no findings of fact with respect to 
the foreseeability or extent of any cause of delay asserted by appellant, 
- -and was not couched in terms signifying that a determination of a dis- 
pute under clause 6 was intended. Bearing in mind the principle that 
ambiguities j in a document must be construed ag ainst its author, one can. 
only conclude that the December: 99 letter was not such a decision as. 
would start. running the time for appeal. In order for a decision to. 
have that effect it-must, at least, fairly and reasonably inform the 
‘contractor that a dstermifiation ‘under the “disputes” clause: is’ in-_ 
tended. + "The: present appeal, therefore, i is timely. ng | 
The general legal. standards against which the merits of the cea 
fora four months’ extension must be tested are to be found in clause 4 
of the General Provisions of the contract and in paragraph (c) of 
clause 5.° Clause 4 provided, in pertinent part, for the granting of  - | 
extensions of time on account of any delays in the completion of the 
work that were caused. by “subsurface or latent physical conditions at 
- the site differing materially. from those indicated in this contract” or 
by “unknown physical conditions at the site, of an unusual nature, 
| differing materially. from those ordinarily encountered and generally 
recognized as inhering in work of the: character: provided for. in this. 
contract.” Paragraph (c) of clause 5 provided, in pertinent part, for 
extensions of time “because of any delays’ in the completion of the — 
| work due. to unforeseeable causes beyond the control and without the 





4 Aled. Contractors, ‘Ine. v. United st States, 129: Ct. CL 400, 406-07 (1954) ; : Climatio 

_ Rainwear Co., Ine. v. United States, L115. Ct. Cl. 520, 557-60 (1950): 

7 5 Appellant has submitted. no. claim for ‘additional. scommpensition: -and,: imdeed;” ‘seems: to 
have.-waived whatever: rights, if:any,, it might, have. to.-additional. compensation. ‘The | 


notice of appeal avers that appellant “will incur additional costs and expenses in ‘connec — 


tion -with the extension it is now ‘requesting, but it isnot seeking additional recompense 
from. the Government ‘on that-score; nor does it intend. to do so at.a later: date.” _ A subse- 
- quent communication from appellant states that “if the additional four ‘months extension 

will be granted. at this time, your petitioner (contractor). ‘will seek no additional recom-— 


“pense ‘from the. Government for the additional costs. and expenses which will be incurred a 


in connection with the additional . time during’ which: ‘the. work will be’ completed.’ » Still 
later, appellant, executed a final payment ‘voucher, ‘dated November - 16;° 1956, which cons. 
tains no: ‘reservation, exception, | ‘Or other méntion of a claim for‘ additional ‘compensation. 
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- fault i or noglig ence of the ‘Gantaacion ” ' inelading, bit eb restricted: to, of . 


~ certain specified « causes, among. which were “acts.of God,” ” “ots of the 
Government, in either its sovereign or contractual capacity,” “strikes” 
and “unusually severe. weather.” :. Under both -of: these. clauses, one 


essential factor in determining whether a particular condition or event 


justifies an extension of time is‘ the unforeseeability of that condition 
er event at the: time when the contract.was made.®. | 

There is also a marked parallelism between their preedirals re- 
quirements. Clause 4 stated that, should conditions of the type 
described in that clause be encountered, “the Contractor shall promptly, 
and before such conditions. are disturbed, notify the Contracting 
Officer in writing” of the conditions prcolat red. and that any claim 


of the Contractor for an.equitable adjustment on. account of such a. - on 


condition “shall not be allowed unless he has given notice as above 
required; provided that the Contracting Officer may, if he determines 


the facts so justify, consider and adjust any such claim asserted before | 


the date of final settlement of the contract.” _ Paragraph. (c) of clause 


- B stated that, should a delay be due to causes described in that-para- 2 ae 
graph, “the Contractor shall within 10 days: from the beginning of any, 
~~ such delay, unless the Contracting | Officer shall grant a further period — 


_ of time prior to the date of final settlement. of the contract, notify the 


| Contracting: Officer in writing. of the causes of delay.” ‘While the _ | 
record in the present case does not affirmatively show: that written : 


notices of all of the conditions or. events upon. which the request. for 


a four months’. extension is. bottomed were. given. within the times = 


7 specified i in these. provisions, it likewise contains no. assertion by the | 
- contracting. officer, the Department Counsel, or any other representa- < 


tive of the Government to the effect that the required notices were not 


timely given.. In the absence of such an assertion, the Board considers 

that appellant, was not bound to offer ree that timely notices were a 

infactgiven. =. : 

It is well settled ia neh requir remenes of Ae nee of those. her e | 
involved may be waived,’ and in. the present case their waiver is 
expressly sanctioned by their very terms, as above quoted. Tf. it be» 
assumed. for the sake of argument that timely notices were not given, 
the. conclusion seems’ almost. inescapable. that..the contracting officer — 
waived the notice requirements by actually allowing an extension. 
_ of 60 days, out of the six months originally. requested, In any event, 
~ where’ compliance with, a ‘notice requirement 1s app lect to waiver, it 
- 6. United States, y. Bropks- ‘Calanay Go., 318 U: Ss. 420. (1943) ; A Dz Armstrong, Co., Ine. 
63 I. D. 289, (292-97 (1956) ; > LD, Shitting Cou, Ine., 63 TD. 105 (1984) j Carson, Con- 
struction Co., 62 I. D. 422, 425-29" (1955). 


, TArundel Corporation ve United, States, 96 CE, Cl, 77, 140-11 (1942) ; . Jack Witteon, 6 
er D. / 225, 228 een Sd te . 
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Sec ‘be’ incongruous ‘indeed’ ‘to reject for: want: of proof of. pe iy ts 
te ‘pliance: a claim as to’ ‘which the Government has not asked that: com- noe 
_ ‘pliance be proved. “Nor would such a course be: consistent with the 
| spirit: of the regulations governing ‘procedure before the Board, which |. os 

provide.that “a statement of the Government’s position”: ~with: respect Suk 


ie each claim asserted shall be submitted by the De: partment. Counsel.’ Boo eo 


anaes “The Board’s findings with respect’ to each of the causes: of ey ao 
ee asserted by ae are e set, forth below 3 in topical groupings. ve | 


St uctural Conditions ee 


Pha or void vipon which: appellant appears to rely most heavily | oe 


. . ‘support of its.claim for an extension of time is that in the course of | a - 
_ demolishing the Drexel Building it encountered structural conditions: ~~ 


ofa nature that could not réasonably ‘be anticipated, and that slowed. ~ 7 


; soe down. the progress of the ¢ demolition work to the | extent of the full vill : : 


fen Se ee ee 


aN : four months claimed. 4 
-* The Drexel Building condisted. of a  benteal anit ath’ four wings, he 
arranged in the shape of an H. The whole structure rose to a height. 


~. - of-ten stories plus an. attic. “The building was constructed about, the hie, 

: = year 1888 :-at atime: whien. the science of skyscraper construction. was 
oo Tatts? ‘infancy, and embodied ‘structural-features that differed’ im: ~~ 
‘ por tantly. i om those to be found 3 ina modern office building, of thé. 
ane same. size... For. example,. the exterior walls were of massive stone and lo 
brick. constr uction, many. of the iron. girders. and. beams were sup- 
ea -ported directly by. the walls, most of thie columns were of cast: iron; ee 
- and there was little or no wind bracing apart from: that afforded by the oo. 


— walls and partitions. ; 7 in ee 
-) The northwest wing of the building consisted j in = ofan 1: earlier ae 


: bs \s plimatune; designed’ for: banking purposes, that was physically incor: | po 
_ “ee porated - into ‘the fabric. of: the lower stories of the newer structure: ee oe 
SS hae: Upon - the: comipletion: of ‘the building, substantially the whole of: the: pane 


= first. four stories of this wing-consisted of one large and lofty room. is 


>. The upper stories were: supported. by four. iron trusses, each. framedin . 
“4 the shape of an A, that bégan at the fifth floor lével and continued 

.. upward to the ninth floor level. ‘The trusses rested'on iron pilasters 

7 ~~. adjacent. to. the exterior walls of the wing, thus. making it. porate. ae 


to-avoid obstructing the: banking space with: columns.:: 


The northeast wing of the building was designed to include accom: ; eae 


a _ tmodations, for. a ‘Stick exchange: ‘The aret ee second floors. sels ae 7s 


°° 43 CFR, ‘see. ate 
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“ column supported, ena some cor the oie. were sconcmund upward | 
to support an interior gallery at the third floor level, The’ main stock 


exchange room oceupied the entire second and third stories and was 


~ unobstructed by columns save for those beneath the gallery. The stories — 
above this room were supported by four A-frame trusses, resting on 
pilasters adjacent to the exterior walls. These trusses were similar to 
those in the northwest wing, except that they began at the fourth floor | 


3 ' level and continued ‘upward to the eighth floor level. 


The contract did not purport to describe any of the structitak 
features of the Drexel Building. However, the National Park Service 
made available to appellant, before the submission of its bid, a set 
of some 48 drawings showing a number of the structural Gone of 
the building, With oe to these  dawrings, paragraph o> of, the 
aa waneciad stated: | 7 


> Prints of plans, eiions and details of. the: building are supplemental to this a 
set. of: specifications and are provided for. the convenience of the. contractor, but - 


_ the Contracting | Officer does not assume any responsibility for ‘their accuracy. 


- Many of the structural conditions were, of course, ‘determinable . 
‘by visual inspection of the building, even if confined to. the exposed — a 

portions of its fabric. Concerning inspection opportunities, para- 
pore 1-14 of the specifications had this to say: — os 


AL bidders are expected to visit the site of the work and to inform thémedives > 


as to’all-existing conditions. Failure to do so will in no way Telieve the: suc- 
us cessful bidder from the necessity of furnishing all equipment and ‘materials ote 
and performing all work required for the completion of the contract in conformity ae 

with the specifications. Permission to inspect the: building and for opening = 


_ various parts of the building to. Teveal structural condiions Shall be obtained 


- from the Contracting Officer. i 
: No allowance, will be. made for the failure. of the bidder to estimate » correctly 


the difficulties attending the execution of the work. | 
- Paragraph 1-05 of the specifications required eaéh bidder: to subtnit 
answers to a Planning: and Performance Questionnaire, which in- © 
cluded the inquiry “In what manner have you inspected the proposed | 
work?” Appellant’s notarized response, executed by. its: president o1 on 
January 31, 1955, was as follows: a er er ee 


| Personal inspection with my supervisory staff, of’ all: floors basements ‘Sub-base- 
ment etc. checking structure with the plans. We also. checked the ‘visible ap. 
purtenances, and the. working. conditions. | ee a 
__. ‘The contract, furthermore, did not pdrprt to yprenstib m detail ne - 
- Manner in which the building should be demolished... oe the: contr y; 
paragraph 3-04 of the specifications declared’ that: eee n° 


~The Contractor’ Ss procedure ‘and methods. of construction may, in: general, ‘be. 


he of his own eyoRne provided that they follow general practice: and’ are caleu- uae 
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lated to secure results which’ will satisty the requirements of these specifications | 
and the supérvision of the work, : or ee, a ee ee 
The discretion thus accorded spent was, ewes enbjee ect to cer- | 
tain significant limitations, as will subsequently appéar.) © 0 
_ The arguments of both appellant and the Government revolve: a 
large measure ‘around the extent of the information, bearing upon 
the manner of construction of the Drexel’ Building, with. which ap-. 


a, pellant should be charged i in view of the provisions of the contract — 
-_ with respect to the drawings and the inspection. | Appellant contends’ 


that the’ conditions encountered’ were unforeseen, not ascertainable | 


-by visual inspection, and unusual; the Government contends that 


they were conditions which should hive been anticipated. A further ; 


point advanced by the Government is that the contractor failed to oy 


: | employ sufficient n men and machinery: to as the 1 job within : the contract 
time.” | 
Tn soiisidering t these contentions oan must be taken of t ne estab 


- lished principle that specification provisions dealing with such mat- 
ters as Government-furnished information and bidders’ opportunities . : 
for. inspection are to be construed in the light of, and in harmony 


_ with, the General Provisions of the contract. Statements: in the specifi- _ 


as cations to the effect that. Government-furnished information is not. 


| guaranteed, or that bidders. are expected to inform themselves ofall _ 
os existing conditions, or that failure to estimate. correctly the difficul-— 
ties attending the execution of the work will not be a basis for relief, 
— orother« expressions of like tenor, supplement the General Provisions, ; 

- but-do'not supersede or override them. Thus, it has been frequently | 
held that relief for “ehanged conditions” is to be granted if the con- 


ig dition is one that fairly meets the standards prescribed by Clause 4, 


_ notwithstanding the presence of specification peoysone such as those po 
: just mentioned® = aa 
Since the structural vpsiditions here iogaieed existed when the @ con= . 


ef tract was made, they fall into the: category of “changed conditions” — 


i under clause 4, rather than into the category of “excusable causes of 


cs : delay” under parauraph (c) of clause 52° Under neither clause, how- _ 
Over, would appellant be entitled to an extension of time on account — 
es of conditions that 1 in the exercise > of ordinary prudence should reason- 


° John A Gonnaon Geaneaany ‘Cae: v. “United States; 132 Ct, cL 645, 650-87; 665-66, 
© 717-18 (1955) ; ‘General Casualty Co. v. United States, 130 Ct. Cl. 520, 527-32 (1955), 
~ cert, denied, 349 U. 8. 988. (1955) ; ; Shepherd v. United States, 125 Ct. CL ie 136-88, 
751~70 (1953) ; see Ohernus v. United States, 110 Ct. Cl. 264, 266-67. (1948). 


" 20'The latter category has been held to comprehend only those situations where the event a, a 
that, causes the delay occurs. after the making of the ones at orrison-Knudsen Co., Inet, a 


601. D. 479, 483. coe 
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: ably have. een; anticipated. ‘Tt may ee be geatited relief for Sud a 


- tions that were indicated in the drawings furnished.it.by the. Govern- i 


ment, :or for conditions: that could have been ascertained. through an: 


os inspection of. the. scope called for: by. the. contract... Nor may it be a - 
- granted. relief for conditions that, in. the words of clause 4, are of a 
‘type‘ ‘ordinarily. encountered and. generally recognized. as inbering in’. 


work of the character. provided for in-this contract,” even though such | 
conditions. may not have. been indicated in the drawings or ascertain- 7 
able by visual inspection. | Conversely, appellant. was not bound to | 
foresee conditions that. were truly unusual and about which it had no 
_- information. or. reasonable means of obtaining information” 2 |. 
In order to apply these ‘standards. properly, itis important, to is 
aa what information the set of 43. drawings contained, and. 
what information. the drawings did not. contain. It. is, however, | 
also important to bear in mind not only the admonition in the con- ~~ 


tract that’ the drawings. were not guaranteed, but also-the fact that 


ef the. drawings themselves, as. will be shown, obviously. fell far. short. 


of. being. a complete: description of. the. structural features of the - 2 


building tobe demolished: | 


a ok number’ of. the 43, oe appear oe ee a part ‘ot fae original : bes : 
. Solana for: the Drexel Building. These drawings. shed considerable coe 


aa light. on. many. structural features of the. building | that . were. not a. 


readily ascertainable by visual inspection. Nevertheless, they. doe: as 


ae not. reveal. all of the hidden structural conditions | that are. claimed. ee 


by. appellant to have. slowed down its work. For. one. thing, the. ~~ 
entire omission of certain salient features, such as.an elevation of the | 
_ front. of the building; makes it questionable ; whether these drawings 


i - are a complete set.of the original ones. . For. another, they were nop 
a accompanied by the original. specifications which, if written inthe 


customary manner, would have included. much structural, information ‘ : ie 
oe that would not have been r epeated i in the drawings. - | eee. 


| Certain: departures from the original. plans appear ‘to. have been: . 
made curing: the course of the construction of the building. ‘Thus, 


a number of ninth story windows which are indicated i in the original =~ 


drawings as having arched tops were. actually constructed with — 
flat. stone lintels. Again, a whole tier of rooms not. indicated in the : 

» original plans was. provided by shortening the Jength.« of f the ‘court . 
- between the northwest and northeast. wings. fas , - | 


. H Iustrations of situations tae involved auialyats, of. ‘he: foreseeability « of. atractiral ‘a, 2 


conditions in- existing buildings for the purpose: of determining whether the contractor | : 


had encountered | “changed conditions” are to..be found in. Mayfair ‘Constr auction: Co., Eng. 5 


“C&A No. 788 (Aug. 23, 1955) ; Fine, Ung. C & A No. ALT ASE: 4% DOB ‘Coleman "Floor ‘ 
_ Go., ASBCA No. 881 (Sept, 10, 1051) _ : [ 
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: ‘Sétiie fine atter the construction of the: Drexel Building the lower. 
portions of the. northwest and northeast. wings “were: extensively a 
remodeled. In the former, the lofty banking. room was subdivided — 

7 horizontally into: three separate stories, and columns, “as. well: as 

- beams and. girders, were introduced to support the two new floors 

- added in this process. — Tn the latter, the main stock exchange. room = 

was subdivided: horizontally into ‘two. separate stories by. converting 3 


= the interior gallery into a full floor, and in this process new columns, 


beams and girders were likewise introduced: The drawings fur- — 
- nished the contractor include two: that deal with the: remodeling of 

the northwest wing, but these give only a rather fragmentary picture 
of the changes made. None of the drawings reveals the: structural ss 
. details of the remodeling in the northeast wing. 7 _a) 


- Another pertinent consideration in evaluating: the sir Fortant on 
available to appellant at the time when its bid was submitted is that 


= the: drawings could ‘not, in any. event, reasonably : be: expected to 7 


_ reveal all. Sf the physical conditions that might affect the progress 7 


. = of the demolition. Yor. example, they obtionsly: would not reveal a : 
a defects thiat were due to shoddy wor ‘kmanship: ‘rather than to faulty 


design. Nor would they reveal defects arising, after the building had 


‘been. completed, from. such causes as wind. stresses, . vibration, rain : 


; damage, rust, temperature changes, - or. ordinary wear and. tear. 
The ex <tent to. which defects of these types should lave been antici- _ 
pated i is a matter as to which the di awings plainly 1 have 1 no relevance A 
- at all. 7 


expected to foresee, either on the basis of the drawings or on the 


basis of its inspection of the building. These: conditions are analyzed” 

- seriatim in'the following paragraphs: a 
pale Defective connections in. ironwork of lower stories — witheaeh 
wing. -The plan of demolition adopted by appellant. and approved 
by the National Park Service contemplated that during the period 
while the truss- supported stories of the northeast wing were being 


a “The documents submitted by appellant ‘énumerite: a nunier’ 7 in 
: - structural conditions which appellant says it could not: have been 


| removed, the. trusses would be temporarily ey by oe. er 


However, shen aes of the interior finish of the building had bean. aL. 
stripped. away ‘to: reveal the condition: of the ironwork in the lower - 


_. stories, various incomplete or faulty conections between the. columns; pe tH 


beams and girders were ‘disclosed. These connections had to be stiff- | 


 -ened_ by welding arid other measures before: the work of shoring. 
7 could go ahead. The amount of stiffening regiuired was ee than | 
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ee appellant eotild have reaacnably anticipated aes first, the nature 
“ofthe: ironwork. that had been installed in. the course of converting 


_ the stock exchange gallery. to a: full floor was not: shown by any of the 
° drawings,. and, second, :defects had developed in some of the first, 


second and third story ironwork that could be found only. by tearing _ 


_ out the interior finish around each connection. - | | 
92 Concealed: woodwork in lower. stories of novthwest wing. Ape | 
| pellant’s plan of: demolition contemplated that. the temporary. shoring 
-needed:in the northwest wing while the truss- supported stories of that 

wing were being removed would be. built. up, not. from the. ironwork | 
‘installed when. the former bank space. was remodeled, but from the 
roof beams of the old bank building itself. These beams had been 
left in place when the Drexel Building was superimposed upon the 
bank building in 1888, and occupied: the space that would have 
otherwise constituted the fourth floor of the remodeled northwest 
| wing. . Appellant contends that the. work of building the shoring 
was delayed by reason: ‘OF the unexpected discovery of what is de- 
scribed, at one place, as, ““‘a concealed through of wood covering the 
— steel plates spanning the two plate girders supporting the old roof,” 
and, at another place, as “wooden superstructure under steel.” No 
information concerning the presence or absence of woodwork in the 
vicinity of the old roof beams was given by the drawings. ‘The 
Drexel Building ostensibly was a fireproof structure, and the placing | 
of woodwork-in contact with structural ironwork is contrary to long- 
established principles of fireproof construction. _ | | 
8. Unusually large stones in the cornices, capital heads, and pe- 
asters: ~The masonry .of the Drexel Building was of a monumental 
character that involved the use of large ashlar-cut stones. The cornice - 
stones, in particular, fr equently measured ten feet in their longest 
dimension. For the most part, however, these were conditions that — 
could have been determined:in advance of thie bidding. The height and — 
width of each stone were readily ascertainable by visual. inspection. 
The depth of the cornice stones-could have been ascertained from. the 
drawings, which indicated that both. the attic and the tenth. story 
cornices were composed: of stones. than ran through the entire width — 
of the walls, and that projected outwards to or beyond their centers 
‘of gravity. While the depth. of the stones composing the capital heads — 
and pilasters was not revealed by the drawings, the presence of stones 
of unusual depth at many places in the walls, as indicated by the draw- 


ings, should have-put appellant on notice that the peel heads and 


pilasters were apt to be composed of such stones. 
4, Absence of cornice. stone anchors. The cornice ‘stones. were held 
in oes only by the: weight of the courses of masonry above them, _ 
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| es ‘were not: ‘equipped swith anchors or other: euies that. would 
- prevent them from falling once those courses had been removed.' This — 
condition was not shown on the drawings and was not ascertainable 
by visual inspection. It was not a method of construction that:could 
reasonably have been anticipated: in a building which appeared to. — 
have been constructed in accordance with the highest standards of its 
_ time, and the masonry of which was of sueh: a monumental type. as that 


-_ found 1 in. the Drexel Building. | 


 -§, Flat lntels above ninth story: ssndeaes Many: of ae ninth 
| story windows had flat stone lintels instead of the arched tops indicated 
In the drawings. | This, however, was a condition which would have a 
been. obvious upon even. a cur oy examination of oe exterior of the | 
building. Tee OG 


: 6. B olting of siinith- ia, aepaae niels* to ~ hand. “appellant <a | 
attributes much of the delay in demolishing the ninth story tothe fact 


that the flat’ window lintels were held in place by I-beams to. 


which the lintels were bolted. This condition seemingly was not-ascer- - 
tainable by visual inspection and the drawings contained nothing to. _ 


suggest that it existed. It -was an. unusual method on construction that 
would hardly have been foreseen: . : oe ae 
— T. Cast iron columns with two-bolt shelf a ee ae? bolt ie connec-_ - 


tions. ‘The drawings indicated that cast Iron columns with thistypeof : 


connections were to be found thr oughout the southwest and southeast — 
wings. Hence, weakness of the floors in those wings, insofar as attrib- 


utable to either the materials of the columns: or the: eae of. nn con- - i 


nections, was determinable i in advance. - 
8. Friction or gravity connections. ‘The drawings appear to Pro- | 


: without the use’ of bolts « or - other. devine to connect the: one. ‘to the 7 ; 


_ other, in certain por ‘tions of. the building, notably the top t two stories of 
the: iorthwest: wing and the top three ‘stories. of the northeast - wing. 


‘Hence, ‘weakness of the floors i m those areas, in so far as attributable to | 


dependence: upon” friction or gravity: as the means of connection of - 


- some - members of the. ‘structural ir ironwork, was. dster minable 1. # 
ae adviinee. | | 


 Tt-does. not. appear + that, the, inepentiant of thé Dr exal Buildinig which > 
, appellant made: before: submitting: its -bid went. beyond. a.visual ex-— 
amination: of the surface.or. exposed portions of. its fabric. “Paragraph: 


= 1-14 of the specifications, which. provided for the inspection, did not 


expressly. require that bidders tear out interior finishing, bore into the 


walls, or. otherwise: explor e for concealed: structural featur es. While 
_ this paragraph. included. a statement that ‘permission for. “6pening | 
_ various parts of the building to reveal structural conditions” ” should be | 
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- obtained fiom: the. cohasine officer, fae statement. on. ste we was 


“permissive: rather than mandatory:. The. fair construction. of ‘the 
paragraph. as:a- whole,: particularly: when: read in the light. of clause 
4.of the: General. Provisions, is that. it contemplated ke making of 
‘such an inspection; and only such an inspection, aS a& prudent. bidder. 

-could reasonably be: expected: to make in.the ‘circumstances here in~ 

volved. Considering the size of the Drexel. Building,. the massiveness 

of its construction, ‘and the variety ofits structural details, the | 
‘Board is persuaded that a structural exploration of the type that. would | 
: have been necessary to reveal such hidden conditions as those described | 
_in-paragraphs 1, 2,4 and 6 is more than could reasonably have been 
3 expected ofa. prudent bidder, and was not required by the contract. — 
The contracting officer did not particularize, either in his decision 
| ‘at J anuary 12, 1956, or in his letter of. December 22,:1955, the causes ~ 


Soff delay on: which: the 60-day extension allowed Py. that. letter was 


- predicated. However, ii an ‘affidavit. dated May 2 , 1956, the con- 
_ tracting. officer: ad the 60-day extension. to the portion of: the 


__ «demolition job which involved the. preparations. for removal of .the 
_.trusses in the northeast and northwest wings, that is, to the. portion of — 


. the job which was slowed down by the conditions described above 1 in 

| paragraphs Leand.2.%...: - , ie oe 
"> The Board. considers: that the sgaditions decd in hee. para- 
= prapha constituted. unknown physical conditions, of an unusual na- 
_-ture, that differed: materially from -those ordinarily encountered and. | 
generally recognized as:inhering in work of the character provided for — 
in the contract, and that the contracting officer was right in granting 
| an. extension of time. with. respect. to the work alfected by! them. ~The | 





‘2 The relevant portion of the ‘affidavit ‘reads as follows :. : 
“>. “Phe six month period between early July and eee Decenibér, 1955, embraced cree 
the period. wherein . the basie. and. significant preparation for and accomplishment. ae 
_ of demolition work involving ‘these trusses took place.’ Inspections conducted. - 
by the. Contracting Officer .and ‘his. representatives ‘of. this. work, particularly.» | 
ae relating. to. preparatory. measures exercised, such: as shoring, indicated that the _ a 
-- Chief Engineer and Superintendent’ for. the Contractor employed: unusually - -— 
‘careful and thorough .measurés ‘for’. ‘dealing with this: hazardous phase of the . fy 
work. “Recognition. of this: was taken into account by the Contracting Officer in _ 

x granting the sixty-days extension on December 22, 1955, in response to the Con- Pie 
-. traetor’s request of December 9, 1955. While an exdct. computation of the addi- ° 
eae ‘tional. time. used by the Contractor’s Tepresentative to déal with this problem in. 

.. the: manner stated, Was considered not to: be determinable, it was‘ the judgment» 

. * and conclusion ‘of: the ‘Contracting Officer; in accordance. with Section 5.(a) of. ... 

. 2 the: General. Provisions of the -contract, that the unusual precautionary and 
a thorough | measures employed provided a condition of safety and ‘security’ which’. 
3 net horly: was: in‘ the ‘interest. :of ‘the’ Government, but: required .additional’ time: _ * 
.-;'+ on the part of. the. Contractor to. execute, It was: -the judgment of the Contract- 
ak ing’ ‘Officer that, “within the “total six ‘ months period ‘involying ‘the - ‘Significant !. 
“-” phase“of this work:rélated: to the:*A’ frame: trusses, sixty days. was:a fair estimate .-:, 

a the additional. time. utilized by. the Contractor's a chaise to perform. ss 


diaieneeay te, aati Stia ee a Ata i : ede Bi. a Sat 
=? 4, ‘ , £ a Te e tae an Lise Mize . “be . 
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aa period of 60 days allowed by the contracting éittéeh's is s oly: ‘thie’ dilys: a 
_ shorter than the period of nine weeks which appellatit avers to have ~ 
been’ the amount; of time’ lost i in connection ‘with the preparations for 
aE ' dismantling the trusses. Since the record contains no proof which. 
oe would. warrant. the. Board ‘i in ‘finding that the time’ lost. by reason of — 
) ~ these conditions. ‘was either. greater or Jess than 60: days, the: decision. 
oe of the’ contracting: officer as'to this facet of the case must: stand. : 
— With: respect to the conditions described in’ paragraphs 3,45 5 and” 
Bs the eravamen of appéllant’s complaint is that the size of the stones, 
<7 and the modes by which they were held in place, delayed: the demoli- _ 
tion operations by compelling extensive shoring of the cornices.and) 
6. lintels, cautious and téedious removal of-the individual stones: from: the. oer 
- walls, ‘splitting of the larger ones into pieces, and dependence" upon 
manpower: rather than. machinery. With respect to the conditions = __ 
_ described in, paragraphs 7.and.8, appellant contends that the. weakness _ | 
ef the floors attributable to these conditions further delayed the demo- .~ 
ition: operations. by necessitating reinforcement of the. floors: with: 
oo -plinking’ in ‘order to peed the weight of the stones, and. me precluding. ae 
a use of ‘machinery. ~ 3 : | x 
_. The Board considers that éondiions: 3, 5, 7 nid 81 were forescoabls 
- -ones and do not justify,.an extension ws ee It. considers, on the | 
_. other hand; that conditions 4 and 6 were unknown physical conditions, ie 
| of an. uinusual nature; that differed materially from those ordinarily  ~ 
ce encountered: and: ponsrally: recognized: as inhering in. work. of. the. 
character provided for.in the contract, and do justify. an extension. of ~ 
_. time’ ‘Inasmuch. as the contracting. officer has particularized | the: 60- ae 
. day” ‘extension’ as having been granted on account. of the portion OL oe 
the job. that involved conditions 1 and 2, it follows that appellant i is 


“Row entitled to:a further extension, commensurate with the delays 7 - 


- encountered on account of. conditions 4 and 6.3. 


"Phe: delays. attributable to. these two conditions were, however, ‘cons - ; 
Me _ current: with. others which’ are. not: excusable. . It. seems. clear that a cary 


: 18 Both. the spécification provisions ‘ghd the ‘factual ‘aiuation’ ‘involved. in the: present 


as account® ‘of. alleged ; unforeseen ‘ conditions -that:.delayed the progress of a. ‘wrecking. job: 


~- MTHere’ are, “however;: two essential, dissimtlarities,: each of. which is so. fundamental as to. 


“preclides ‘the. decision:. in: that case. from being : regarded as an. applicable precedent. . In 


- » thet first: place, the:contract ‘there involved appears:to: have. contained no. “changed condi- . 
tions’? provision. romparable : ‘to: clause 4. of the. contract here. inyolved. ’ ‘In the ‘Second - ss 


place; the: courtsdid not: have. before it in that case the, question, of whether the. contractor 


_ 4was~entitled to-an;extension of, time-for delays-that.were the direct result of the alleged oe - 
: unforeseen conditions, since an extension. of time. equivalent. to. those delays, had. already 


7 ‘béen: ‘granted ° ‘administna tively, - but. rather: had before. it the issues of whether the con- 


dractor “was: entitled. to-an. extension | of. time for delays that were only. remotely . and Me 73 
wee ditectly. connected: with: the unforeseen conditions, and. to. an allowance of: money. damages opie a 
for the inereased expenses. that had been ineurred as a result of those conditions, neither me a? 


: 08: which issues are raised by the. present appeal, 


|. @asé are similar.in many. respects: to those involved in Bryne & Forward v. United States, 
85 Ct. Cl. 536 (1987), a.case:in which the Court of Claims denied a contractor Telief on . 
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cabatantinl part. of the lowing dow of the masonry removal work -was 7 
~ due to. appellant’s | own failure to estimate correctly the difficulties 
\. inherent in-the demolition of a building that. possessed the known.or - 
_ expectable characteristics of the Drexel Building, and to put on the — 
job enough skilled personnel to overcome those difficulties. Thus, 
_ appellant’s . chief engineer reported to. appellant’s president. during ic 
the progress of the work that one reason. why it.had been slowed down 
was because of a lack of workmen and. foremen who could handle a 
job. of.this type without constant immediate supervision by | the chief | 


| seas He said: 


Various. times I have tried to augment the crew by i increasing the number aia 
wondne at various points. The drawback is that the men available. are. not — 
experienced. enough to know what is safe and what is unsafe. That. is, men. who 


ean work on a. wall. (I have had four foremen who have been sent to me, this 
"far only one is of any account. They must be watched at all times: Tn: plain 


Words, their oa runs oon a structural concrete ee that can be pended 


man * * rae 


~ Under: thé’ contract it was appellant's: responsibility: +o: recle ihe “2 tee 


Coie problems. incident to the demolition.of. the building, even: . 


= though they may have been ofa novel character, and te provide com- _ 


petent foremen: and workmen in sufficient numbers to complete -the 
job, barring unforeseeable conditions or events, within the:270- days _ 
specified in the contract. It cannot excuse-its failure to: perform on _ 
time merely on the ground that it-did not have enough employees:with _ 
the requisite amount of “know-how” to do the job it: had contracted 
to do.* - Yet, at the same time, the record does not bear out the, conten: — 
tion of the Government that this aan was the aes cause: se the | 
‘delays. a a : : - oe 
_° Because of the concurrent nature of the various causes: of ‘alan: it 
_-would be impossible to make a precise determination of the amount of 
time lost on account of conditions 4 and 6. However, the evidente of 


record is sufficient to admit of the amount: being approximated. -with : - - 


enough. certainty to meet .the standards. of proof, that have. beet 
oa approved in comparable situations. eee a ee 


for tea Ae 
a, ae 





"1a Carnegie Steel Go. y. United States, 240- UO. S. ‘156 (ae18) ; . Poloron Products: Ineny. 


United States, 126 Ct. Cl. 816, 826-28 (1958); 8. J. Groves & Sons 00.,°62-1. De 145 


(1955); Friangle Glove Co., Inc., ASBCA No. 544: (May 31, 1950)-; seé. Pelton Water 


‘Wheel Co., 62 I, D. -385, 392-98 (1955) ; John Andresen Co0.,; Inc.; ASBCA: No, 633. (Dee. ° 
ian 18, 1950). In Triangle Glove Co., Inc., supra, it was said that: “In. entering into: a@contract 7 


with the Government the © conteietine party is presumed to possess ‘the’ know-how ‘and. 


‘the facilities to complete the contract subject only ‘to: relief from Ber formance: PECaee: of. 4 = 


unforeseeable conditions which may arise.” 

15 John. A, Johnson Contracting Corp. v. United States, 139 Ct. ch 645, 689-97. (1955): : 

- Olhalender ¥, United States, 127 Ct. Cl. 557, 564-66: (1954); Shepherd v: United States, 
. 125 Ct. Cl. 724, T8840 (1953) + > see Lincoln gbiidesee Inc., esece No. 334 mete, 15, 


| 1951). 
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“Brom the photographs and data submitted by the par ee it appears 
that removal of the coping stones of the parapet. began on or about 
- May | 18, 1955,.and_ that demolition of the ninth story was completed 

on, or ‘about October: 31, 1955. During this period of 171 days those 


3 portions of the building that involved the most difficult problems OL. & a, 


masonry removal, such as the attic and tenth story cornices and the ~ 
ninth story cade lintels, were demolished. Any masonry removal 


| delays, due to unfor eseeable circumstances, that were subsequently a 


encountered would appear to. have been’ substantially concurrent with — 
the delays on account of which the 60-day extension was granted. The 
171 days included, moreover, 10 that are allowed for elsewhere.** Of 
the remaining 161 ‘days, substantial portions | would necessarily have 
been consumed ; in- dismantling the attic and the two stories beneath — 
it-even: under. optimum. clr cumstances; other portions were unneces- 
sarily lost by reason of conditions 3, 5, 7 and 8 and by reason of.the 
insufficient crew employed’; and still others’ were partially concurrent 
_ with the delays allowed for by the 60-day extension. Combined,:these — 
factors account, in the judgment, of the Board, for at least two-thirds of 


the time eonsuined during the 161. days 3 in question. In the light of 


the foregoing,.and on: the ‘record as a-whole, the Board finds that 50 
calendar days. is a fair approximation of the delays attributable to 
conditions 4 and 6,,and, that appellant, accordingly, is entitled to an 
extension: of time on. account of. those. ae in the amount. of 50 


ge a ayes eee 


Safety Conditions er : 


A farther major paomidoracon ur ged by seeit in support of its 
request fora four months’ extension of time is that progress‘on the job 


Was retarded’ ‘by reason of the need ‘for exer cising the utmost in safety 


precautions to avoid i injuring adjacent historic buildings and users Of 
adjacent. str ects. Three sides. of the Drexel. Building abutted’ im- 


Ce mediately on. public streets, two of. which were subject: to constant 


heavy travel. Directly across one of these streets were the Old. City — 
Hall and American. Philosophical Society buildings, both structures — 
of national historic. significance. The fourth side of the building 


abutted, on a narrow court, directly across which was a third structure 


of national historic: significance, the Old Custom House or. Second | 
| Bank of the United States building. All three of these edifices form — | 


- 7 a part of. the Independence National Historical Park Proj éct, advance- os | 


6, These, 10 day3. are covered ‘by: the: aetonsigds of. ine allowed by the contracting officer 7 
om account of a. labor strike: and hurricane ‘Tone? <4: |.- ee ati . 
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ment of which ¥ was s the purpose © motivating demolition of oe Drexel : 
Building. _ 7 : 
“In developing’ this wens detation appellant states that the demolition : 
work proceeded slowly because hand labor, rather than machinery, 
had to. be used in order to minimize the danger that sections of the 
walls might fall into the streets or upon the historic buildings. “At 
places appellant implies that: the decision to use. hand: labor was a 
voluntary. one, brought. about by appellant’s own. ‘recognition of the 
need for protective measures. On the other hand, appellant also urges 
that the use of hand labor was required of it °y superior authority, 
stating mn its affidavit of April. 21, 1956, that: . 
Roy. Ridge, Chief of the Bureau of Building Taapection of the City of Phila- 
delphia, who is familiar with the construction of the Drexel. Building, made an. 
inspection of the building and the method’ being used by your petitioner to- de- 


__ molish the building and instructed us that we were POSITIVELY NOT TO USE: MACHIN- 
ERY, but only manual labor-in all-our efforts above the fifth floor, because’ it was | 


his. considered opinion. that the floors were not sturdy enough, to. stand. a live load. ne 


Oe reading. of the contract makes it: plain. beyond: question that: the 7 : 
7 Suféouardine: of the historic. ‘structures in particular, and of ‘persons 
and property in general, was one of the prime requirements to which 


all of appellant's operations were expected to conform. The specifi- 
cations were prefaced by an “Introduction, ” which read. as follows: ae 


i This building which is to be ‘demolished is. within ‘the. area known, as Inde- 
pendence National. Historical Park Project. On the west side of Fifth Street 


_ are the Old City Hall and. Ameri ican. Philosophical. Society. buildings. . To. the — BS 


east, ‘separated by a narrow. court, is the Old Custom. House. These Dutldings - 
must be protected from any ‘possible defacing and structural damage.” = 


~ Paragraph 5-01 of the specifications, which defined the. eoeres of ue | 
work to be done, commenced. with this statement: Saticnee 4 | | 


~The Drexel Building is in close proximity to several. historic. ‘structures: the _ | 
Old City Halland: Philosophical Buildings.on. the. west. side of Fifth Street,. ‘and 


the. Old. Custom. House separated: from it by a. narrow court. on the. east.. “Every” 
precaution shall’ ‘be taken to prevent any: damage’ to these buildings. Any dam- — 
age to these buildings shall be repair ed under the supervision of and-to the satis- 
faction of the Contracting Officer, in accor dance with Section III; paragraph 3-06; 
Restoration.* ee 


_ Paragraph. 1-17: of the specifications: ‘further provid that? 


“The Contractor shall be. responsible for the safety of his employees, plant, and 
material, and. for any injury, or daniage Gore to or by them from any source ‘or 
éatise. "He shall save and hold the United States free from all’ claims: for dain- 


“it This | provision was s ted. into: the body. of the specifications by ‘the. following statement 


in’ ‘paragraph: ‘401 > “Attention is: “invited to ‘the ‘Introduction: which-concerns the aie as 


tion and preservation of the important historic structures adjoining the site of operations:” 

18s P he relevant: portion of paragraph: 3-06-was ‘ap ‘follows: ‘The Contractor: will be*re-. 
wuleed to repair at his own expense, all damagé’ done't6 Government ua private: ‘property 
by or because of his work under the contract.” er: 


i ao he ea oe on LL 
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ages: a any and all per Sons oe (or) oronerty arising from, the execution of ae, 
the work cover ed. by ‘these’ specifications. ; 


The Contractor shall make good at his own expense all damag re to any property 7 
of the United States arising from his operations under: these specifications, Or | 


ae from: the fault. or. neglect of any of his employees... 


The contract also ‘contained certain specific. ite oie: pon: ahs . 7 


7 manner in which the building might be: Camano. ore ae — 
G, H and J of: paragraph 5-04 declared: Ce eee ee” 


a Masonry walls shall be demolished. in aimalll- sections: ‘Caniess gies means | 


‘of demolition shall have first: been approved: by the Contracting: Officer), as DO. a 


‘piece larger than one (1) square foot in area and six (6) inches thick will. me: per- 
mitted in the backfilling of the subsurface spaces. : - 

H. No. portions of walls above the elevation of. the- first. floor ‘and 1 located | 
immediately. adjacent and parallel to Chestnut, Fifth. and ‘Library Streets and 
Custom House Court shall be “thr own, ’ but shall be barred loose and demolished . 
piecemeal. 

J. Window and. door fon nies shall not be removed until the demolition work | 
, shail have. progressed. to their elevation i in: the walls. : 


_ Paragraph 0) provided that: cen iad 

The Contractor shall so: conduct: his. anerione as not. to interfere. with. the 
ordinary use of the streets, sidewalks, and other utilities. : : 

While these specific limitations would. not, of ier own on have 
entirely: precluded the utilization of. machinery for demolition pur- 
poses, nevertheless, as a eae matter, they. limited ne opportuni- 
ties: for.its profitable employment. = : | 

Finally, the contract:made:it very ne that appellant. would have | 
va abide by all. lawfully-imposed municipal restrictions upon the 
manner in which the work might be done. -Babparagraphs.A A,B and- 
of. paragraph 5~02 were.as follows: | Sate! | ested ee 
Aw This” demolition . and removal ‘Shall be’ prenoetteas ‘in. Mick second he. 


“tin the covenants, terms, and conditions: in this contract, as. well as with ‘all . 
rules, regulations, codes, and laws, both, State and tnunicipal, which eovern suck 


oe operations. 


~ BY -Before jrésdcning’s with this cotitract, ‘the Contactor shall secure: call. meces- 
sary permits for the prosecution of the work at hand, and any: fees necessary | 
‘for such. permits shall be paid Py. the Contractor. : ee Geng ea! 

A All: operations - under. this’ contract: pertaining to “the . demolition of build fc 
= ings, removal of. materials and. equipment, backfilling, ete, Shall. conform to, all 7 
Tules and. regulations, both State and municipal. . | 


Tn yiew : of. the. foregoing: express. provisions of. roe opnteact, a 


Board considers, ‘that -the.need. for. taking safety precautions,. on ac- - 
. count. of. the. close: proximity. ‘of. the ‘Drexel..Building to important se. 


historic structures and heavily traveled thoroughfares, wasnotinand 
_iof itself an ‘excusable case of delay. For like | reasons,. , the Board : 
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considers that the ban upon the tise of machinery above the fifth floor,. — 
“imposed by the Chief of the Bureau of Building Inspection of the 
City. of Philadelphia and predicated. upon the weakness of the bia 
was not in and of itself an excusable cause of delay. . | 
In so far as either the-need for safety precautions ‘or the munici- 
pally-imposed. ‘ban upon.the use of machinery may -have been due- 
_ to unforseeable structural conditions, the Board has made.allowance: — 
~ for the taking of those precautions and the effécts of. that. ban, In 
determining the duration of the extension of time to which appellant: 
is entitled by. reason.of the unforeseeable structural conditions. them-. _ 
selves... Except: to:.the. extent: so allowed for, there is no merit. to. the: | 
- claim for.an extension of time because of the utilization of-hand labor, — 
ir respective of eer such utilization ¥ was 3 voluntary 0 or oat ite Oy 


the city authorities. eo aa 
III 


as Other Conditions ©. =, 


| ‘The notice of appeal includes allegations that time Was also’ Jost 
by reason-of the four conditions discussed: below. ea 
1. Change in outrigger ‘construction. - Five ‘wovieltig days are ie 
leged to have been lost because: representatives of the National Park 
‘Service ordered appellant to change the location of an outrigger; “for — 
safety purposes not previously disclosed,” by moving the ' outrigger 
from the eighth to the ninth story of the building: ‘The Government: 
“contends that appellant had been duly instructed ‘to place the out- 
| rigger at the ninth story level before work on it had' been begun: = 
An extension of time on account of the change ‘inthe location: of | 


i the outrigger may not be allowed’ ‘by the Board ‘for.at least two. 


 -yeasons. . First, appellant has.submitted no proof.to show :that. the 
 -jnitial placement. of the outrigger at the eight story level was proper 
or, if improper, was due to a mistake made by representatives of the. 
Government. Second, this ground for a time extension was not pre- 
sented. to.or. passed upon.by. the contracting. officer j in. connection, With: 
the decision. appealed from, .and, therefore, is:b ‘beyond: the. Funisdiction 
_ of the Board to consider on the present record.’* 
9. Labor strike: On or‘about June 28, 1955, appellant: etpiested 
the contracting officer to grant an extension of time beeause of: a strike 


affecting the demolition job, and on or about: July 8, ‘1955; “tH wn 


tracting officer: granted an extension of time on ‘aiceduint of the attike. 
_ The extension appears to have encompassed ; a period of nine days,, 
beginning on: J une 28 and endirig on J uly 6, and the contracting offi- 7 


co) Urban Plumbing and, Heatin 9. 00., 63 i. D: 381, 882-84 (958); @ita Constr uotion 06. ie 
Ine., (63:1 D: 378 (1956). : | 
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| cer: - states that: an n inspection of the work on J uly. 1 Gevenlod eae 


normal work. program was again in process.” On the other hand, | 


appellant, claims that 27 days were lost: as a direct result of the strike, - 
‘The burden of proving. that the strike. delayed the: progress. of the. 
work, for.a longer period than that allowed by the contracting ‘officer 


is & burden that. rested. upon. appellant.. -This-burden it-has not borne,. a 


: for no. evidence at. all has been submitted. to. the. Board -with respect : 
to. the question here at issue... Moreover, if the strike actually began 
on J une 28 and if work was. actually resumed. with | a normal crew on — 
July %, it would. seem that nine days was the proper period. It, follows : 
that. the claim: for. a further extension of time on account of. the strike 
must. be denied. ; 
| 3. Opps haa PE eaty tires fete davon are ealleesa - shave 

been lost. during the summer of 1955 because of the refusal of appel- 

_ lant’s men to work on the roof of the. building, in the direct rays-of the | 

sun, on days when oppressive heat prevailed. In support of this con- 
tention appellant submitted a, tabulation of official weather data show- 
ing that in the summer of 1955, up to August 8, temperatures of 90 
degrees and over ‘were recorded ‘in ‘the Philadelphia area on 23 days, 
including one day on which the temperature reached 100 degrees. 
The answer of the Government’ to this line of argument is that the 
oppressive heat encountered did not exceed the . average weather con- 
ditions reasonably to be ‘expected-in Philadelphia during the summer- | 
time, and, therefore, should have been foreseen. 

The causes of delay enumerated in paragraph (c) of clause 5 salads 
“nusually severe. weather.” It is well settled, however, that this 
term does not include any and all weather which prevents work under 
a contract; but means only weather surpassing in severity the weather 
usually ‘onpotntared: or reasonably to be expected in the particular 
locality during the time of year involved. In the instant case appel- _ 
lant has submitted no evidence to: show that the 23 days when the 

temperature reached. 90 degrees or over were more than the number — 


of such: days experienced during an average Philadelphia summer, 


- -or that the heat on those days was more oppressive. than reasonably — 
could have been expected in the light of the weather conditions usually _ 

_ prevailing in Philadelphia at that time of the year. Hence the claim — 
for an extension of. time on. account of pODDEeS Te moa must be denied | 
for. want of proof. 2 eo re : ns Se 3 


» The record does not contain ‘the document by which. the setenion was allowed, iad | 


- .< the statements made™ concerning its duration are conficting. While the most logical as- 


‘sumption from the record is that the extension was for 9 days, it is. possible that it may 


. have been for 10 or 11: The: comments and directions in this opinion are not intended to. 


deny appellant the benefit of the additional one-or two Baya if, in fact, ene, were. included = 
in the extension allowed by. the eontracting officer, - Pe : 
* Jeneckes’, 62 1. D. 449 (1955), and authorities there cited: oo ae 
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4, ie: ay one. ie In September, 1958, progress of the weil | 


‘Gap delayed by the major ‘storm. known as hurricane’ “Tone.” The 


ee contracting officer granted an extension of one day to cover'the time — 
lost. by reason of this storm. Appellant. claims that: Six working days 
were actually lost and should have been allowed. , 
) With respect to this claim, as in the case of some a ‘the pitvediing —_ 
_ ones, ‘appellant has made no. attempt to prove facts that would justify — 


: _ allowance of ‘the. requested. relief. Its mere assertion: that the time — 


Jost’ by reason of hurricane “Ione” was greater than the time allowed , 
by the contracting officer is not enough. Appellant had the burden of _ 
proving that the. contracting officer erred in determining the extent 
to which the progress of the demolition job was delayed by the storm. 
As it has not borne this burden, its claim for an. additional extension 
oft time. on, account of hurricane “Tone” is denied.” pina | 


rs 


 Concivston: 


es eae pur Sunt. to ie anion, Adeuiied to ar Bod of ; 
-_ “Contents Appeals. by the. Secretary of the Interior (sec. 24, Order No. 
9509, as-amended; 19 F. RB. 9498), the contr acting officer is directed to — 


issue an appropriate order extending the time for performance of the 


contract. by-50 calendar days, * ‘in addition to the extensions of time 


otherwise allowed by him, and the decision of the contracting. officer. 


- denying, the claim for a four months’. extension of: time, as ‘modified 
-# yt me alae direction,’ is affirmed, = hoe. Ban of 
es ne |“Hinverr BE Stavonmen, J M ember. | 


: i concur: 2 : 
é Trenovons } i. Haas, c ha wirman, 


Mr. - Seagle, dissenting? gg ee 7 | | 
J eannot fer many r reasons agree vith th 18 aan of the: major nity 
| of the Board; in-so far as it allows the appellant an extension of time 


. Of 50 days by reason of the discovery’ of “changed conditions” i in the - 
demolition of the Drexel Building. “Indeed, it seems.to me that the — 
majority has gone to extraor dinary lengths’ to afford relief to the con- 


tractor’ from’ the’ assessment of liquidated damages in this case, and — 
I:believe that its action will tend to compromise. and undermine not 


only the substantive principles, but also the basic requir ements of = ae 
cedure and proof that should govern in such cases. a | 
«The majority opinicn: does. not. reflect: adequately the pealitios a the pe 
— record before the Board. The fact is that the appellant has not sought - 


- relief either from. the. contracting officer or: the Board under ‘the 
: ‘changed conditions” clause e (clause. 4). of the General dea ovisionsofthe  _ 
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| ainteact Tt invoked: rather the “delays- “deamapes” aneee (alause 5B) of 
these provisions. 1 Responding: to the importunities of the contractor, : 
_ the-contracting officer granted an extension of time of 60 days for the 
completion of the work to satisfy its demand for a.six months’ exten- 
sion of time. * Itisnot without significance that the. contracting officer 


“ did not. ori iginally give any reason for his action. . In fact, the extension : | : ; 


of time was granted by him fora reason which was hardly proper under 
the express. terms of the contract. At the conference of March 27, 
- 1956; before the Board, the contracting officer ‘made this quite, clear 
| one he stated that he had given the contractor the 60 days as“a matter 
of grace,” and to forestall it from “closing” down the job.”* Subse- — 
quently, the contracting officer was asked to file an affidavit, and i in this — 
_ document he sought to supply. an aura of propriety for his action by — 

stating that the extension of time had been granted as a sort of reward 
for doing the shoring i in an exceptionally careful and thorough manner, 
But whether the extension of time was a matter of grace or a reward, | 
it had no proper basis in the delays- damages clause. Indeed, the in- 
applicability of the. clause is. recognized in the majority opinion, 

although in a manner that i is both odd and obscure. The majority 
has been compelled to hold, as is obvious, that the “delays- damages” 
clause, which provides that a contractor “ghall not be charged with 
liquidated. or actual damages * * * because of any delays in the com-. 
pletion of the work due to unforeseeable causes beyond ne CaO and 
without the fault or negligence of the Contractor * * *” refers to” 
events in the future, and cannot, therefore, encompass eee al- 
ready in existence at the time the contract was made. Instead of 
denying. relief on this ground—indeed the Board might. have even 
canceled the extension of time of 60 days granted by- the contracting - 
officer *—the majority has proceeded on its own initiative to perform 
piste surgery on the. appellant’s-case, and has transformed it from 
a e peaucet for the cancellation. of liquidated damages based on the 7 





a Thus, in its ‘letter of Deceniber 9, 1955, the appellant stated in. the first ambeced par- : 
agraph thereof: ‘The: contract. calls for the completion, on or before January 4, 1956; but 
provides for extensions — as shall be granted in. accordance with the General Provisious 


(Article 5th of said contract); ‘which states that. the contractor shall not be charged with: a 


liquidated or actual damages because of.any delays in the completion :of. the work due 


_ to unforeseeable eauses beyond the control and without the fault. of the contractor, etc.” 


‘After citing “a few unforeseeable conditions: encountered,” the appellant: reiterated : “The 
above specific illustrations are. just a few of the many unforeseeable causes: and. conditions. 
found which. were beyond our control, totally unexpected and without: OY. fault or negli- : 
- gence.on our part. " ae 
a 2This demand was. made a the appellant while: the mock was still in progress; and z 
before it even knew, therefore, how long a time would be required to complete the : 
.* See Transcript of the Conferenee, pp. 10 and.1i. - : ee aa 
. “4In the appeal of Jeneckes’, 62° 1..D.. 449, 453 (1955); the Board hela thet ‘ign appeal 


“opens up. the entire record, ‘and that it: may, ‘therefore, - disallow ‘an “extension OF time res ae 


granted. by a abaenE officer. a 
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“delays- -damages” clause into a ik for an extension of time by way 
of equitable adjustment under the “changed conditions” clause. a 
‘To be sure, the Board has recognized in a: dictum. that it ‘ Gs ‘hot 


| necessarily precluded from. ddeiding a claim. upon a theory, not ad- 7 


vanced by the parties,” if the theory 18 consistent with the facts of. 


record.’ But, surely, this. should’ be done with extreme caution, and pak 


itis hardly proper in a case in. which the record i is unsatisfactory, the 
applicable. legal principles are at best doubtful, and the consequence 
may be that a foundation will be laid for a elnima to additional com-- 
pensation from the Government, although the Gover nment has not had 


an opportunity to be heard. 


The. majority is aware that there» is a ‘procedur al obstacle to the 
| pelts of the “changed conditions” clause in this case. 1 Cal- 
not agree, however, that this obstacle, which i is formidable, has been 
overcome. It does not help matters at all to point out that. there i is & 
“marked. parallelism”. between the procedural requirements of the 
“eshanged conditions” and the “delays- -damages” clauses of the con- 
tract. As amatter of fact, the procedural requirements are somewhat 
different, since the “changed conditions” clause requires the contract- 
ing officer to be notified promptly before the conditions are disturbed 
while the “delays- damages” clause requires that the contracting ‘offi- 
cer be notified of a cause of delay within ten days of its occurrence. 
In any event, the nature of each of two parallel lines is in no wise af- 
fected by the fact that they are parallel.’ The two real questions—if 
there can be said to be any real questions in this rather nebulous aspect 
of the case—are whether the required. notice of either the occurrence 
of unforeseeable causes of delay or of the discovery of changed condi- 
tions was in fact given, and whether notice in the one case ‘and the 
action of the contracting officer with respect to the notice can n be car- 
ried over from the one situation to the other. | .o 
So far as the first question. is concerned, it is an undoubted fact, 
rather than a mere assumption “for the sake of argument” that the ap- 
pellant did not notify the:contracting. officer either promptly or 
within ten days of either the occurrence ‘of unforeseeable causes ‘of 
delay or of the discovery of changed conditions. : It is apparent from 
the appellant’s letter of November. 15, 1955, that this was its first” 
request for an extension of time based on difficulties 3 in the demolition — 
of the building, and it is clear that the date of the letter is many 
months after the work of demolition had begun. Thus, the appellant : 
stated i in 1 the opening paragraph of the letter: 


5 See Paut 0. Helmick Company . {on request for reconsideration), 68 I. D. 863, 365-86 
(1956). In this case, however, the theory upon which the case was decided was ‘actually 


. advanced py the parties. 
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“We find that, after pare months of operations, our batienntad time to demolish a 


this building is short of' ‘the time required to complete the job due to the fact. | 
that this building ‘was one.of the first attempts at a ae eousneee im- 


 corporating the use of masonry walls throughout. 


And if there is any earlier letter, the Board could easily have ascer- 
tained whether this-is so by addressing: an inquiry to the contracting. 
officers As, under the terms of the contract, any notice had to be — 
given, in toriting, D moreover, any oral notice would have to Ls sre 7 
garded. : | i Bate 
‘Having disposed of t ig ote requirements by. exémpting: the ot 
pellant. from proving: that. they were in. fact given, the majority 
theorizes that they were in fact waived by the contracting officer “by 
actually allowing an extension of 60 days, out of the six months origi-. 
nally requested.” Now, it is undoubtedly. true that it has been held _ 
that a: contracting officer waives notice or protest requirements by — 
considering a claim on the merits but in the very case cited in the ma- 
jority opinion, namely Arunilel Corporation v. United States, 96 Ct. 
Cl. 77, the Court of Claims made it clear that’ the rule is not mechani- 
cal but subject to important qualifications. The court, after stating 
the general rule of waiver, added “but, of course, a waiver cannot. be. 
| implied if there is an express ‘statement that the provision for protest 
is not being waived, or if there were other facts in the case to rebut 
the implication of a waiver arising from the consideration of the 
claims on the merits.” Applying this doctrine, this Board. has held 
that a protest requiremént was not waived by the contracting officer 
when he merely expressed an opinion ona question of law involved 
in the claim;’ or when the contracting officer expressed: an opinion 
on the merits at a time when hé was under thei impression that the claim 
had been withdrawn :? or—imost significantly of all for present pur- 
poses—when the contracting: officer had made no comment at all on 
the particular claim? © | : 
 'Phis is, indeed, the hub of fing present case. A waiver sunhot bs 
extracted out of lenes. By speaking of the notice requirements in 
the plural, and of the contractor’s claim for a four months’ extension 
_ of time in the singular, the majority opinion creates the impression 
that what is involved is a single claim which the contracting Officer . 
considered on the merits but granted only in part, thus waiving the — 
8 Section 4, 6 (¢) of the Board's eepaistions requires: that the ee evarpondence and other . 
data material to the appeal” be included by the ‘eontracting officer in the appeal file Dut 
_ the record shows that certain letters relating to: extensions of time have not beer ‘included. . 
CRP, Shea Company, 62 I, D. 456, 462 (1955). Se 


8S, D. Armstrong Ca., Inc., 63 1. D: 289, 817: (1956). 
® Carl W. Pistor, IBCA-81 (Dee. 27,1956), 
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| procedural requirement. Actually, the: appellant's Are for an. eX-. 
tension of time was based.on diverse. claims, which involved not only 
various. structural. conditions. but also the location. of-the site, ofthe 


building, and various abnormal. weather conditions: The’ contracting 


officer did not consider any of these claims on the merits in-his original _ 
decision. Indeed, even the 60 days’ extension of time which he granted. 


es was not, as has already been. pointed out, based. upon atrue-considera- 
~ tion of. fis merits. It was only when ile. stage of proof was reached 


_after the appeal had been received by the Board that the contracting 
officer made any comments at all on the-various claims of the cou- — 
tractor in an affidavit filed with the Board in reply to the appellant’s ~ 

affidavit.. In this affidavit the general. procedure of the contracting - 
officer. was to reject the appellant’s claims by citing some provision of 
the specifications which, in his opinion, constituted, a bar to their 


consideration.: These comments amount, of course, only to expressions © 


of opinion on questions of law. Even if they are to be regarded as 
amendments to his original decision, the fact remains that. the allow- 
-ance.of one of the contractor’s: ae was not a walver on the merits | 
with respect to the other claims? — = 

.I£I am correct in insisting that’a waiver cannot be implied from the 
silence of the contracting officer in considering the claims of the con- 
tractor based on the “delays-damages” clause, the transformation 
of the claims into ones: based on the “changed conditions” clause, 
makes the.silence even more intense. Jt is this silence that. lends such . 
an air: of unreality to the. discussion of the procedural problem in 
the: majority | opinion. -How could the contracting officer, or the 
Department Counsel, or ¢ any other representative of the Gavormment : 
make any assertion eat the required notice was or was not timely 
given,.or waived with respect to a claim that was never advanced ? 
It may be incongruous, indeed,. as the majority says, to reject for 
want of proof of compliance a claim as to which the Government has 
uot asked that compliance be proved, in a.case in which the nature of 
the claim has not been altered. - But surely it 1s even more incongruous 
_ to assume compliance or waiver with respect to.a claim that was never 
arg cued, and to au a claim of which the Government was never 
ERIWAT Os? yo 2 2% “hae ee 7 a Dee 
.. As.a matter of fact, while. this’j incongr aay 1S: ee openly. ee - 
edged i in the: maj jority opinion, it.is really there, for how otherwise 


“ae can there be. explained the determined effort made i in the opinion to 


. make it appear that-the “changed conditions” clause and the “delays: 7 
| damages” clause are a pair of Siamese twins? ‘We have already. been 


4 See Porcelain Producte, Tne., CA-144 (Jan. 16, 1952). 
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4 told: abode Site. marked parallelism between their. rode. i 
; quirements,” but it seems that the parallelism | is no less marked in 


their substantive requirements. . Under. both of these clauses, weare — 
_ further told, “one essential factor i in determining - whether a particular. 


condition. or event justifies an extension of time is the unforeseeability 


of that condition or event at the time the contract was made.” And, | 


again, we are told: “Under ueither clause, however, would appellant 


- be entitled to an extension of time on account of conditions that inthe 


exercise of ordinary prudence should reasonably have. been antici-— 
| pated. ” Even assuming that foreseeability i isan identical factor in the 
interpretation of both clauses, there are other factors in each of the 


clauses that are not identical.. A cause of delay under the “delays- _ 
damages” ; ‘clause must be not only “~mforeseeable” but also “beyond the 
control”? and ‘ ‘without the fault or negligence. of the. contractor.” — 


Totally different types of “changed conditions” are envisaged in. the “e 
two subdivisions of the clause so denominated.*2, In the first. sub- 
oe division, which refers. to “subsurface or latent physical conditions at. 


the site differing materially from those indicated i in’ this. contract, oe - 


. the concept: of foreseeability plays no part, and iti is necessary to how 
_ merely that the. conditions encountered were. incompatible with. the 
terms of the- specifications—a condition so seldom encountered that — 
CASES falling i in this category are rare. Tn. the’ second subdivision, | the 
: provisions. Of the. specifications are: still a factor in determining = 
-- whether a changed condition-has been. encountered but only in relation _ 
~ to the specific criteria laid: down therein. The concept of. foresee- - 
ability. does enter into the problem of determining whether the con- _ 
ditions discovered can be said to be “unknown” or ‘ “onusual,” and the ; 
_contractor-is not responsible for conditions that could not. je rea- 


# sonably been anticipated. but the burden’ of proof j in, establishing this: - 


is obviously. a heavy one, since the contactor must show that.the: condi- 
; tions are such that they differ materially “from. those ordinarily en-— 
 couritered and generally recognized” | as. inherinig i in the work. “The # 
burden. of proof is heavy because of the presence of the element. of gen- 


eral recognition, | Tn other words, ‘the contractor’ must show not, only oe 





uPhis. proposition: is supposed’ to be established by: the. high auitatéy. of the ‘Supreme | 


Court. of the United. States in rendering its decision in United States v. Brooks- Callaway ae 
Co, 318 U. 8. 120 (1943). ‘But the. “changed conditions” clause’ ‘is not discussed. or. even 


‘mentioned in’ this decision, As for. the: decisions Of: the Board cited’ ‘in, footnote 6 of ‘the 

majority opinion, the. concept’ of foreseeability. is discussed only in ‘connection with the 
definition of the adjective “ynknown” in the. “changed conditions” clause. a " 
2 The. ‘term, “changed conditions” ‘is. ‘réally. a misnomer. ‘The clause is: an ‘ekainple: of . 


‘the prerogative exercised by. Alice. in. ‘Wonderland to give. ‘words’ any meaning. she. “chose. 


(AS the ‘conditions ‘encountered Temain. ‘the same from the day of bidding to the day they 
are discovered, they. have not ‘really changed. “The term’ “unanticipated conditions” would 
- pea far oe ag one, 
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| ‘that: he himself would regard the. condition as unusual but that they 
would be generally so regarded in the industry, and this can ade-_ 
quately be established only” by expert testimony. “Moreover, the © 
“criteria for determining whether an:event is foreseeable in the future, 
which is what. is contemplated in the “delays-damages” clause, are 
not necessarily the same as those for determining whether a condition 
already in existence will be encountered as provided in the “changed 
~ conditions” clause, And, even more significantly, the test of reason- 
ability plays no part in the application of the “delays-damages” J 
clause. If an event is in fact foreseeable, it makes no difference that 
it could not reasonably have been anticipated. oe a, 
As clauses 4 and 5 of the contract are not identical, and the aelhods 
of: proving claims under each of the clauses are ‘different, the satis- 
faction of the procedural and substantive requirements of one of the 
te clauses would in nowise help the other. -The Board’ has held that it’ 
will not. consider a claim which is made for the first time on appeal. os 
In the present case, however, the majority has considered. and decided 
in favor of the contractor a claim which the contractor itself has not 
even advanced ! Tt. is obvious that’ the purpose of this maneuver is: 
simply. to circumvent and nullify the basic limitation of the “delays- 
damages” clause, the operation of which is confined to future causes. 
‘What makes ie present case even more unique is that the majority 
has employed the ‘ ‘changed conditions” clause to afford relief to a 
| contractor against the imposition of hquidated damages, although 
the contractor is not claiming any additional compensation for what — 
must have been six mouths’ extra work if the majority is correct in’ 
its decision, and although :the contractor has already executed a final 
| ‘payment, voucher. aL io of no case in which a contractor has ever 
been ‘so. ‘generous towards the Government, or in which a ‘board of 
appeals’ has ever been so generous towards a ‘contractor. I doubt, 
however, that the terms of the contract sanction such generosity. 
| . 28 This - is seleily established: by the drafting history. of clause 5 of the “General. Pro- ; 
Visions” for construction contracts” (Standard Form 23A, March 19538). It was proposed. 
-by some agencies that the concept of foreseeability be. amelioratéd ‘by substituting for. the 


language in the: “delays-damages”. clause referring - to -‘‘unforeseeable. causes. beyond the. 
control and without the fault or negligence of the Contractor” the phrase. “which could | 


i not reasonably be anticipated.” The minutes of the drafting. subcommittee ‘stated : It — 


was intended by the subcommittee that this would be less strict on the. contractor,. ‘since he ; 
. would. only be responsible for those things. which could reasonably .be. foreseen, whereas 
now he. is required to be responsible for ‘all things. that. can be. foreseen, whether. within 


“ peason.or not.” The. proposal was, however, melected:: See minutes of meetings of April 


8 and 22, 1949,” Ge mene a 
. 14 Gila Construction, 0. 63. L D. 878. (1956), atid Urban. Plumbing ‘¢ Heating 00. 63 


ae D. 381. (1956). To the same effect is Samuel N. Zarpas, 61. I, D. 386, 888 | (1954), de- 7 
—eided by the Solicitor of this. Department, who also rejected the claim because of. the con- 
tractor’s failure to. ‘Satisfy. the notice requirement Of. the., contract . jn, advancing. an ex- 


cusable cause of delay, 
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Claiies A, the “changed conditions” clause of the eae provides, : 


to be sure, that if the contracting officer finds that changed con- 


ditions exist, and these “cause an increase.or decrease in the cost of, 
or the time required for, performance of the contract, an equitable 
| adjustment shall .be.made and the contract. modified in writing ac- 
cordingly.” While this language would. seem. to permit an. adjust-— 
ment in the time or the cost of performance, I doubt that an increase 
solely. in the time of performance | can be granted by the contracting 
officer unless he also finds that an increase in the costs of performance. 
has oceurred.. The “changed conditions” clause seems to be based 
“upon. a. rather. perfectionist view of human nature, for it. actually 
seems to contemplate that a contractor will discover and report con-_ 
ditions of. performance actually more favorable than those he expected. 
to encounter.**: In such a case, the. Government would obtain a reduc- 
tion in the contract -price and. the time ‘of. performance. would be 
shortened. In other words, it 1s. contemplated that an increase .in 
the time. of performance shall go only with.an increase in. the cost of 
performance, and.that: a: decrease.in the -time of. performance shall 
go only ‘with: a decrease i in the:cost of.performance. So far as I am 
aware there is no. case in which.a contractor has obtained an extension. 
of the time of performance,, without also: showing that. performance 
had.-also been more expensive... Certainly the contractor in this case 
has-offered no. such, -proof; and this. Tact. alone impugns the very. foun- 
dations.of its case. . Moreover, ‘while a contractor can. always | “walve” 
the paymentof money: due. him, he: cannot. increase the scope. of: the. | 
power of the contracting officer or the Board by such: walver, and-even 
if. he could, there could not be.a waiver in. the present case, since the 
contractor, has. conditioned. the. waiver. -wpon .an extension: of time .of 
four ‘additional months, cand. the. majority. of the Board has. granted 
only 50 days. ae : a ea 
In my view. of the. Fequiineniants of. the. oka ged écnditions” aise. beh 
| there: is no. room: for: a. subsequent: claim ‘by the. contractor: for ad- 


ditional’ ‘compensation. for the performance | of extra. work. ~ However, ae 


; 33. See Jobn. W.: Gaskins :. “Changed, Conditions. and. Misrepresentation of. Subsurface 
Materials as Related to Government Construction Contracts”, in- Fordham. Law: Review, | 
Yol. RRIY ( Winter,: 1955 -56),. 588; at. 588-89 : “While. the United. States Court: of, .Claims 
has frequently. had occasion. to. discuss, the. clause 88 an. inducement. to bidders, to exclude. 
such - contingencies: from. ‘their: bids}. and while- ‘this. was certainly the intended :purpose of. 


the. provision, At ‘would. be: unwise. to. overlook the fact. that the Government has contended . a 


that. the language. of. the. elause, authorizes. either - “an. increase. -OF. &, decrease. in. the. cons. 
tract price; and would. thus. permit. the. contracting. officer. to. reduce the. contract. price 


if. the - conditions . encountered . -were,. materially. more favorable. than those. indicated. by 


the plans. and. “specifica tions,. From. a. -practical -: standpoint, -however,:: Ate should. be. ob- 
served that it is decidedly ‘the exception rather than the rule. for, the. Government, to. seek 
a reduction of the contract price because of a changed: condition.” Bates 
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se such a claim would be baud not by. any waiver r of the pont aetor but 
. ‘by the ‘condition attached. to the notice Tequirement in \ the ¢ oe : 
| conditions” “clause, as follows: oo 3 i ie tae ee Vo 
Any. claim. of the Contractor for. adjustment hereunder shall not be allowed - 
unless: he. has. given. notice as above required ; provided that the Contracting . 


Officer may, if he determines the facts so justify. consider and adjust any ‘such 
claim: asserted | oe the date of ne setilement oF 4 the contract. _ Utalles 


supplied.] oo oe eee i: 2 : 
“As the contractor as sectited- a final: paymerit’ eouoher ‘the con- 
tract has been settled. It is quite -immaterial that. the: final: pay- | 
‘ment voucher contains no language of release, since a claim not sup: 
ported by proper notice is barred by the terms of the contract itself° 
‘And, of course, any claim for an extension of time would be as. 
effectively barred as any: claim for additional compensation. : 
~~ IT come now to what is from my point. of view the wholly academic 


question in this case, , namely whether there is any satisfactory evidence — - 


~ that the: contractor cucouniered! ‘unknown physical conditions at the 
site, of an unusual nature, differing materially from those: ordinarily. 
encountered arid generally recognized ‘as inhering in work of the 
character provided for in this contract.” 7 T pass over lightly the long- | 
standing riddles whether this language refers only to: natural physical | 
i conditions, and to subsurface iconditians at the site.” “Disregarding | 
the doubts occasioned by these: questions entirely, T can find no satis- — 
a factory evidence in the record that any of the conditions encountered 
-by the contractor in the demolition of the Drexel Building meet the 
“general tests laid down’ i in the “changed conditions” clause. © ~ 
' I'know of no other case where the Board ‘has afforded. relist under | 
the changed conditions clause upon a record so bare. An informal con- 
: _ ference took place i in this case but there was no formal hearing, and the 
| case was’ ‘submitted for decision after an. n exchange of affidavits.’ At 


ao Although the reer e Rervices ‘Board. of Contract Appeals no: Joriger ‘applies. the gen- 
. eral doctrine ‘that it wilt not consider claims made by the. contractor after he has*ex- 
ecuted a: final* ‘payment ‘voucher; it has’-declined to consider: claims: made. after the accep- 
. tance of final payment in situations in, which the contract: itself bars such. consideration. 
See appeal of Date’ ‘R. Beauchamp, ‘ASBCA No: 366 (Febr. 28, 1950), and other cases there 
cited. = 
eae In’ view of. the: nature of the specifications’ in’ ‘ths ease, “the first subdivision of clause 

is ‘obviously inapplicable. is 

18 See. George’ Ww. ‘Condon’ Compaity; 57 I D. 589, . 543 (i942) 2 “article me which pro- 
vides for: changed conditions; relates” specifically : ‘to. natural, physical ‘conditions OR 
v2 See The Arundel Corporation v. United’ States; ‘103 Ct. CL: 688,711; ‘cert.’ ‘denied, $26 
. poe So 152 (1945): “The second part Of Article iq ‘contemplated ‘ unknown ‘subsurface: con- 
ditiors: of an’ tiniisual nature “and: differing’ ‘materially from. ‘those | ‘ordinarily snedunteree 


- and: generally: recognized ‘as. inliéring in! ‘the’ character of work’ éalled ‘for ** * #7: 


. “pup e- ‘statement is” "made in the ‘maority” Opinion’ ‘that the’ ‘Board: has: WeéetveR! ‘and 
‘considered’ ‘affidavits “from: both: parties.” eee , Actually: ane d appelaitt. and. ‘the contracting offi- 
cer each: submitted’ only: one e affidavit. . . 
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| ae ce onal conference. all. the members’ of the ‘Board attomptad ty aa 
get the contractor to supply detailed evidence i in substantiation of its | 


i claim, but, the. affidavit finally. submitted in support, of the contrac: . 


tor’s case ‘merely repeated . the ‘general assertions and requests pre- 


viously contained i ih the contr actor’s letters to the contracting officer. 
The fact that these were now putin the form of an affidavit can be 
regarded as adding very little, if anything, to their weight. Indeed, 
the affidavit was so aabiguous that the contracting officer was led to ~ 
assert in. his éonhter-aMidavit. which: was also highly arguméntative, 
that “the Contractor claims. to. have suffered the loss of- seventeen — 
weeks’ additional time in perfor ming 4 a project. which actually required 
| only a ‘total of nine weeks to complete. es Moreover, the attitude of 
the. maj jority. towards the contractor’ S affidavit ; is highly eclectic, some 


assertions being accepted while others are rej jected. The majority has — 


ingeniously put together the contractor’s case, not so much from the 
affidavits as from.the old plans’ of the Drexel Building furnished to 


the contractor and from a. group of photographs of the building in — _ 


the course of its demolition... ‘Unfortunately, however, the conclusions 


7 reached 4 in the maj jority opinion with respect to some of the contrac: 
oo tor’ Ss difficulties are based simply on the‘ contractor’s own assertions, : ee 
 @r upon various theories entertained by the majority with respect to _ 

- the problems of the wrecking business. - Indeed, my. colleagues have 
laid claim to a degree of, expertness in this field which one would _ 


not’ ordinarily associate with their ‘profession, and this assumed ex- 


_ pertness has been employed to establish the elements of ‘general ree- : 


| ognition which could not be supplied by the contractor’s own: asser- 


tions. ‘Even more remarkably, my colleagues have chosen. to disregard : ‘ ; 
almost entirely whatever testimony there is on. the other side that ‘i 1S. a: 3 


contained in the uncontradicted statements made by the Government’s — 
resident’ architect and: contracting officer at the informal conference 7 
before the Board, a8 hereinafter set forth. — | ne 
» Basically, I Boee two. difficulties in. accepting: the: maj sority’ S eae 
cation’ of the ‘ ‘changed: conditions” clause. The first, is that-a.contract 
for:the demolition: of a building-has been treated as if it. were a con- 
tract for the construction of a. building. But, although: the contract 
is on the standard: form for: construction contracts, it is, so to speak, 
a destruction contract: ‘The construction of a building i is a planned 
and: orderly. process, every principal. phase of which is:governed by. 
detailed ‘specifications and‘ drawings. The demolition of-a building 
is, on ‘the other. hand, a process which iS s not ordinarily: described 3 in ie 


BL sae Transcript 6 conference, pp. 18, 23 24, 
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any great, dtail; since the owner is is primarily interested i in getting the 
~ building down, and cares little how-this is done. Indeed, the owner 
would not ordinarily know all the details of the building’ s construc- 
tion, for even if hé had the original plans, there may have been many 
changes in the course of the actual construction, and the structure 

may have been further affected by deterioration as a result of the 
operation of the forces of nature, which may cause more difficulties 
in. the process of shoring than any pecularities of construction. In 
the demolition of an old building the unexpected must be regarded as. 
~ normal. Considering everything, the problems encountered by the 

contractor appear not to have been abnormal.22 What the contractor 
encountered were not ‘ ‘changed conditions” but the ordinary problems 
inherent in demolition, and such problems have never been regarded — 
as the basis for either extensions of time or additional compensation. 

My second basic difficulty, which is perhaps only another phase of 
the first, is that I am unable to perceive how in the case of an old 
building. such as the Drexel Building, which dated from an era which 
was long before methods of skyscraper. construction had been stand- 
‘ardized, and which, therefore, was known to be atypical, the conditions 


| “encountered could be said to. be different. from those which the con- 


tractor could. have’ expected to.encounter. Indeed, at the informal 
couference the author of the majority opinion ‘himself. pointedly re- 
marked to Mr. Skyanier, the appellant’s president : “Generally speak- 
ing, you knew this. was an-old building, put up. about three-fourths of 
a century ago. . You would eek a method of construction that, was 


not modern.” # _ -_ a 
If anomalies of construction. were to. be expected, it seems in me 


quite immaterial that some were shown on the drawings, | while others 
were not, Or: that. some were ascertainable by visual inspection while 
others were not, especially since as the maj jority. recognizes the draw- 
ings were howe to be incomplete, and visual inspection showed, that. 


. 28 Lest 1 be thought: ‘to ave fallen. into éxpettiont of my own, lét’ me hasten: to add ‘that - 
this theory: was actually adumbrated by. the resident. architect. at the informal conference. 
.Thus he. said: “The general problem in the demolition ofa puilding is to go in and: ‘take 
it down. ‘Youshave: nothing to caution you-*: | appreciate the: fact that: during the 
- demolition, there would : be .certain conditions which. would , be uncovered which could — 
not be anticipated. ‘I don't’ think that ‘is unusual at all. {T think that is very normal in 
demolition: 28 827 (Pranseript of conference, pp: ‘2-8.) “Somewhat the same idea:was 
‘present also in the mind: of the Court of Claims.in Bryne ¢ Forward vy. United States, 85 — | 
Ct..Cl. 536 (1987 ); when it said : “The defendant was not colitracting for the constriction 
ofa .dry-dock ‘and: it did not undertake: to. give: complete ‘specifications as. to: the. construe- 
tien of :the dry-dock which was .to. be: removed. nie . In: the majority opinion, it is conceded | 
that ‘the. factual situation. ‘in the pr esent case is similar in many respects to that’ in the. 
Bryne. é Forward case, - put its force ig not acknowledged : ‘because’ of ‘a technical ‘difference © 
in the contractual provisions. This does not in any way detract, however,-from.the 
force of the court’s dictum. | eh ed a eis Ee a a 
*3 See ‘Transcript of the conference, p. 25. ee . 
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: ee had. —— departures from: the drawings. The t fact that there: — 


had been departures. from the drawings in some particulars: would 


constitute a, general’ warning against any reliance on the. drawings. 


The contractor, moreover, was not limited to visual inspection, since — . 
under ‘the specifications he was afforded an opportunity not only to’ 
‘ _ inspect the building from the outside but to aah various us -pamte of ca <a. 
— building to reveal structural conditions.2t — _ 


. The Board has only recently emphasized in. “changed condone? os 
“cases that a contractor cannot claim a condition to be “unknown” when 


he has had but has ignored opportunities for obtaining knowledge of — 


its existence?> Apart from the possibility, of physical exploration, . 
the record reveals that there were other sources of information avail- 
able to the contractor. One of these sources is revealed in the passage : 
fromthe contractor’s affidavit which is quoted i in the majority opinion, 
namely “Roy Ridge, Chief of the Bureau of Building Inspection of the. 
City of Philadelphia, who as familiar with the construction o rf the 
Drexel Building * se - Perhaps an even better source was revealed’ 
at the informal conference by the resident architect.. He identified him. 


as a Mr. Bashore, who was indeed tlie. person from whom the old set. 


of plans turned over to the contractor had. been obtained and whose | 
knowledge of the Drexel Building must have been encyclopedic, since 
ie worked. for many eek for une firm of architects a had designed | 
"Ended, I believe that tha’ ma jority opinion compromises in general Fa 
ba the standards adopted by the Board 3 im the recent Shilling and Arm- 


In this connection, my. colleagias assert. ‘their: expertise to. ‘conclude : that. the con- 
tractor could not ‘reasonably have been expected to. make. a. structural exploration of a 
building of the massive type of the Drexel Building. Unfortunately, I do not know enough 
_ about the wrecking business to be able to determine whether they are right or wrong. In 

the absence: of evidence to the contrary, I think,. however, that. the. Board should not as- . 
-pume that-a provision of the specifications: was wholly: impractical. L do know that at . 
the informal conference,. both the Tesident: architect and: the contracting officer: spoke ‘of 


the possibilities of. structural exploration as if it. were practical. The. resident engineer Je 


remarked: to Mr. Skyanier + “You were given every conextinity too to dig: ‘into the build- 7 
ing at any place. and. make a physical. investigation.’ " . Skyanier replied :- That is ab- — 


. solutely. correct.” (Transcript. of conference, pp. 2 ane 12.) Compare also Dunbdar . . : 


 * Sullivan Dredging Co. v. United States, 65. Ct. Cl. 567, 570, 576. (1928), where: ‘there was. 
evidence with reference tothe practicality of a similar. ‘provision. of the specifications. ae da 

" “35 See, for instance, Be Dz. Shilling | Company, Ine. (Supp. )s bs I. D. 105 eeee)) and 

SD. Armstrong Company; Inc., 63 1.'D. 289 (1956). Wg 


- Thus the. resident. architect. states : “We had a are eho: oreo: in. dhe building since. ae 


1907. He has been the architect of the Building. since 19385. From his knowledge we pre-_ 


pared the’ spécifications ‘and. ‘through: him: we were able to supply these’ dr awings, ‘and be-':. | 
cause of his. detailed knowledge of the building we tried to incorporate: in. our Specifica-... 


tions and to pass on to anyone who was bidding any information we had.’ - And, again, . 
the resident. architect. stated: Mr. -Bashore was in charge of the: Drexel Building from 
1935. until the building ‘was .torn down... Prior. to ‘that. time, from. 1907, until: Just: year,’ . 
_. he was working for the firm’ of architects who designed the building, and that is. how come... 
we have these drawings.” . pe. tok By it} . 
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— strong cases... In the ma) one opinion. mateaneion is called. s the trend : 
— of decision which began 3 in the Court of Claims withthe Chernus case. 
Certainly the “changed conditions”. clause is- not to.-be. read out of. a: 
_ construction contract. ‘-But: the: Board, although. fully aware .of the: 

| Chernus and subsequent. Cases, : had occasion to'say in the Shilling case. 
oe Re While’ the Court of Claims’ has emphasized: that the limit ting’ provisions of : 
specifications must be read in the light of the’ “changed conditions” article, .so that: 
effect, will be.given to all the provisions. of the: contract, the Board does not be- 
lieve that the Court intends that. the article be made | the Achilles heel of every. 
construction contract. aa , , ) 
JL come. finally . to what. is. s perhaps the most an aiaie, eee. 
| of. the majority opinion, namely the manner in which the 50 days’. 
extension of time allowed to the appellant has been calculated. Even 
the majority’s own statement of this problem cannot conceal the wholly 
arbitrary manner in which the result has. been arrived at. Actually | 
the record is almost totally devoid of any real evidence for determining 
what extension of time should ‘be allowed: to the appellant. . There 
are no cost records, or payrolls, or time sheets, or any. other relevant . 


data in ‘evidence. The contractor’s affidavit apparently. assigns two | 


| arbitrary periods of seventeen and nine weeks, or.a total of 26 weeks _ 
_ to cover its delays. from.all causes. ‘The majority of. the: Board. con-.. 
- cludes.on the basis of “the record as a whole,” -which is one of the tradi-: 
tional euphemisms for the lack of any real evidence, that the pppellaat 
is entitled to the additional extension of time. of 50 days. . — 
Fo reach such a conclusion. it is necessary first to coe of the 
| difficulty that the contracting officer has already allowed the appellant. _ 
an extension of time of 60 days. This themajority accomplishes by 
assuming that in his affidavit the. contr acting officer “related” this ex~. 
tension “to the portion of the demolition : job which involved the- 
pr eparations for the removal of the trusses:in the northeast. and north-;,. 
West wings * * *.”- It seems to nie, however; that one can “relate” a’ 
delay to.a particular factor without making i. exclusive, I read “the, 
record as’ a: whole,” taking‘ into consideration the ‘other’ and contra-. 
dictory statements previously. made by. the contracting. officer, to mean. 
that he gave the contractor the 60. days’ extension of time to. take care’ 
of all the structural ‘factors involved.in the demolition. . If.this is so, 
then any masonry-réemoval’ delays subsequently encountered, ‘would’ not 
necessarily be concurrent. with “the, delays on } account: of which the 60- : 
day extension was granted. eo soe a ee ees ae 
“Moreover, even if it.can. be ‘assumed. cae two. ieee ona in. mas 
| dence that work: on: nthe ‘parapet: began on or about’ MY 18, 4955; and. ae 


eee ee 


87 G8 I. D. 105; at 116. 
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iene cen ‘of the ninth story was completed 0 on or, about. October 31, ' | 
| 1955, some. of this time was lost, as is indeed recognized i in the. ma] jority. | 
opinion;. from. other. causes, for which the. appellant is nob: entitled to. | 


any: | extensions of-time. .As the appellant has not assigned. any particu. | 


lar number: of. calendar days to each or indeed. to any of. these. CAUSES, | 
it is apparent : that. nothing even. approaching a definite calculation. of, 7 
| the. net time lost-can be made. The major ity of the Board has been, 
driven, therefore, to taking a fraction. of the time lost--apparently.. 
a third—as a basis-for relief. But there is no more rational basis for. 
' taking a third than a half or a fourth, fifth or sixth. Moreover, even, 
- the-undoubted fact that much of the delay (if not all of it, as the Gov-. 
ernment contends) was.due to the contractor’s own inability to. recruit 
sufficiently experienced « crews—a fact acknowledged. by its own super- 
intendent—has: not given the majority any pause. And, this, too,. 
in a case in which the specifications expressly made time the essence. 
- of. the contract (a pene the maj ey has seen fit to ee a 
a, footnote). 7 : 
The maj jority attempts to justify. its sical ene by. seeing. that, 
| the standards of proof which it has applied have been judicially. apr 


proved in comparable situations.?*. It-is true that there is a. general, 


doctrine in-the law of damages that when the fact. of damage has. been 
| established, uncertainty. as. to the amount. of the. damage. will, ‘not; 
preclude recovery. But this doctrine does not go. so. far as to- justify. 
mere guesswork. As the Court of Claims said-in Addison-Miller, Inc, 
et al. v. United States, 108 Ct. Cl..513, 557, cert. denied, 332, ULs; 836 | 
| (1947 ): “It is: undoubtedly | the rule, of course, as plaintiffs say, that. 
| uncertainty. as to the amount of the. damage. does not. preclude re- 


covery where. the fact of damage is clearly. established. . eee _ How- : - 


ever, -1t 1s. equally. well. ‘settled that. wwe. cannot. indulge in. pure 
speculation. - 7 ; | 2 
In fact, the cases a in oa. cea opinion 2 do. nbb involve any-, 
thing | like the degree of uncertainty which exists in the present case. 
This i is apparent. even, though the evidence i in. ‘these. cases. is. not set. 
forth.i in precise: detail... In. the Shepherd and. Johnson: cases; the.claims:: 
involved are for. damages:i in monetary amounts, and not for extensions: 
of time for performance. In the Shepherd case, the court. described: 
the’ evidence as “voluminous,” and it was s possible to: base the calculation. | 
of the aniount of the damages on the cost per cubic yard of excavating, 
hauling and dumping the wet mater tal encountered byt the contractor. = 





- 4 Phe. Cases allezedi, rt support. this spupoattioa: aghich eater four i is rt 


in ‘the Court of Claims, and one in’ the Armed Services Board, are cited in footnote 15. | 


of the majority decision. Vet oe belien ose Sgn Sp ele Ge ee 
Ft sey eduw acs hile Seta VET a ate ery no#ts 
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In the J ineen: case, one of: the claims was actually rejected on ‘abe 
| ground that the damages were too uncertain, and in the case of the other | 
claims the items of cost appear generally to have been itemized, and — 
the uncertainty as to the exact amount of each: claim arose primarily | 


a from the uncertainty concerning the extent to which the plaintiff 


- could have minimized its damages. The Chatender case is the only one 
of the three Court of Claims cases cited i in the majority opinion in 
which an extension of time was involved in addition to monetary 
damages. So far as delay i in performance was involved in this case, 
the Government was responsible for part of the delay in failing to 
deliver materials, and the contractor for the other part of the delay, 
which was concurrent with the delays of the Government.. ‘In this 
case, moreover, both the amount of the damage, as well as the total 
_ extent of the delay was established with mathematical ewactness. As 
the court pointed ‘out: :29 “While no dispute now exists between the 
parties as to the total number of 71 days of delay or as to the amount 
~ of the loss, $38, 390. 33, the parties do differ on what portion of the 
total delay they beliows chargeable to each other.” The court simply 


split the difference between them in half, and this appears to have been 


justified by the fact that the Government was entirely or “par tly re- 


ae sponsible for at least 34 days of the delay. 


~The Lincoln Industries case decided by the Armed Services Board 
_ is even more remote from the situation in the present case. While it 
involved. the problem of calculating the duration of a delay due to | 


-. an error in Government specifications, the record indicated pretty 


= closely how long it took to get the error corrected. An Armed Services’ 
case far more in point but not cited in the majority opinion is Z. A.. 
Brunson Construction Company, BCA No. 61, July 22, 1943 (1 CCF 
. 951), in which there was a series of overlapping causes of delay, some 
of which may have been excusable, but ‘others were not excusable— 


a _ exactly the situation in the pet case. The Board i in n declining t to. 


allow: any extension of time said : 


The burden. is upon appellant to establish its right to: an etencion of ‘dine. 
The evidence submitted is ‘uncertain in failing to connect the number of | days 
lost with each particular cause alleged. Appellant estimates its days lost, but 
stich estimate does not indicate. whether or not there is an “overlapping, of causes 
or of times of delay * * 7%, 0 - 7 | 
«The evidence in this. case: sieves ine eantbee uncertain as ito whether or ae 
those causes resulting 1 in overlapping periods of alleged delay inure to ak benefit 


- . of appellant. 


: Although I have ee) ter the sake of. ar rennet that the eae 
of uncertainty tn the law of damages i Is applicable to cases before. the ‘ 


: 2 At page 564 of ity: opinion. {127 Ct. ‘CL i | 
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aoa I should sci out, however, 1 that the doeerins can be Bae ee 


oO only, if at all, by way of analogy. Damages are awarded. for breach 
of contract; which necessarily involves culpability, and. it seems just — 


that. a party who has breached a contract should not be allowed to avoid — 


the obligation of indemnity merely because the extent of the damages a 
are somewhat uncertain. The Board ordinarily has no jurisdiction, a 


however, to. adjudicate breaches of contract, and award damages for 
such breach. Tt can award only additional compensation pursuant to 


. ‘the expr ess provisions of the standard forms of Government construc- 
tion contracts, and no element of culpability is involved in such deter- 


minations. It would seem proper, therefore, that an administrative . | 


board should be more cautious than: a judicial ae in: estimaning aie 
additional compensation. : 


It is true, of course, that in extending the time of performance both | 


an administrative board and a court are not engaged 1 in. awarding a 

| damages, but in applying contractual provisions. Both agencies — 
should: recognize, however, that in extending the time of perfor mance 
they are acting in derogation of the common law, which recognizes very | 


_ few excuses indeed for failing” to perform on time: Where it is not. | 
| possible to determine with even an approximate degree of. certainty | 
whether or how much of an extension of time should. be allowed toa — 


contractor, he should be held:to the contractual period of performance. — -~ 


Such an approach is particular ly justified in a case in which-no ‘part 


of the delay canbe attributed to any fault of the Government, asistrue - ; 
in‘the present case. Otherwise, the function of the provisions for 


eauiceee ea In Government. contracts will Le peOUSY: — . 
| mined.. 7 


pale would Gane ‘ie appellant any additional exon of. Gib. ois ao 


deed: if I am correct in my contentions, the Board would be: justified ; 


in canceling the 60 days’ extension or time allowed by. the pecipiccnrec a 


| officer. | 
= | Winrrane Sracre, M ember. 


“ “PER DIEM [ENTITLEMENT or | 
MEMBERS OF THE VIRGIN ISLANDS TEGISLATURE | 


Vipin: Islands: ‘Legislature ae 2 
. Members of the Legislature. of the Virgin Islands ae are “entitled tox per r diera 


_ under section 6 (e) of the Revised Virgin Islands. Organic Act may. receive eB i 


per diem only for such days a as they are physically, pregent, in. actual Sessions 
of the pes sleru | eS Be Os tts 
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Virgin Islands: Legislature oo 
The. Virgin ‘Islands Legislature is int “actual session” when the roll i is called 
_ and & a quorum is Brésent. 3 re 


To 1 THE S Damion: Orston ¢ OF TERRITORIES, 


This will reply to your request for my views as to whether members 
of the Legislature of the Virgin Islands who are entitled to per diem 
‘under section 6 (e) of the Revised Organic Act may receive such per 
‘diem only for such. days as:they actually attended sessions of the 
legislature. I am of the opinion that, under such section, the United 
‘States would be without authority to. pay per diem to a legislator for 
any day during which he was not physically’ present at an actual 
session. of the legislature. That being so, I am further of the opinion 
‘that, absent such “actual session,” which I define to mean a call of the 
‘roll and the presence of a quorum, per diem cannot be paid for any 
other legislative activity, such as committee meetings or a sen | 
session. at which a quorumisnot present. = i Seen 

I regret the necessity for reaching this conclusion, a Tam 
aware that legislators in other jurisdictions frequently receive per 
diem for legislative activity carried on during days when the legis- 
lature does not in fact meet. For -the reasons set forth below, how- 
‘ever, and. particularly in the light of the peculiar language of the 
| Revised Virgin Islands Organic Act pertaining to your question, I 

‘am compelled to conclude that per diem may not be paid with ee 

-to any day during which the legislature does not in fact meet. | 

Section 7 (a) of the Revised Orpaaic Act of the Virgin Islands. (68 
Stat. 497, 500; 48 U. S. C., 1952 ed., Supp: ITT, sec. 1578 (a)), pro- 
“vides for: dinusl regular sessions of the Virgin. Tslonids Legislature of 
“not more than sixty. consecutive calendar days” and for special-ses- 
sions under specified circumstances. Section 6 (e) (68 Stat. 497,499: - 
48. U.S. C., 1952 ed., Supp. IL, sec. 1572 (e)), provides in pertinent 
part: 

* * * Hach member of the legislature who is away from the island of his 
residence- shall .also- receive the sam of. $10 per day. for each day’s attendance 
while the legislature is actually in session, in lieu of his expenses for subsistence, 
and shall be reimbursed for his actual travel expenses in going to and return- 
ing from each session, or period thereof, for not, to exceed a total of eight round 


‘trips ‘during any ‘calendar’ year. The salaries, ‘per diem, ‘and travel ‘allowances 
“of the members of the: Neuen shall = a Oy the Government of the ‘United 


‘States. [Italics stipplied.} 


*Out of chronological order. 
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LT have ben unable to discover | any ‘court decisions: construing: the 
7 phrase ‘ ‘actually in session.” This is not surprising, for I'am: not 
‘aware that the phrase has appeared in the ‘past in any statute. ‘There — 
are decisions, however, which. elaborate upon the meaning of the term 
; “session,” and these decisions support the position I have taken. © : 
“In Shaw v. Carter, 297 Pac.-273 (1931), the Supreme Court of 
“Oklahoma held at. page 279 that the phrase “after sixty days: of such — 
session [of the legislature} have elapsed” meant: “sixty legislative 
working days, wherein there was an actual assemblage: of the Legis- 
lature for business, and wherein there was an actual ‘sitting. of the 
‘uhembers of such body for the transaction of business * -* *.” To the. 
‘same effect i is Farwell Co. v. Matheis, 48 Fed. 363 (1891), where the 
court at page 364, in n defining the ee “last three days. of thie ses~ 
| aap held. that.:. | 


-The correct hoagie of this clause’ depends ‘upon the: definition of ‘the 


“Word “session” as therein used: The prime definition’ ‘of this word, when. applied 7 


to a legislative body, is the actual sitting of the members of such. body for the. | 
transaction of ‘business. * * .* The “last three days. of the session,” *.* * 
means working days, when the legislature i is in actual session, for the transaction 
of business. * * * | | 

Thus, if the tama session” alone. were ‘asad j in. section 6 on un- - 
qualified and. unmodified, the section might be. required to be con- 
strued. to preclude the payment of per. diem. for other legislative ac- 
tivity. But when the word “actual” is used to modify “session,” as 
it is in section 6 (e),. it.seems to-me inescapable that per diem may be © 
paid solely for days. “when the legislature is in actual session for the 
transaction of business” ; 1,654 when the legislature. meets, the roll is 
taken, and a.quorum is found. to. be. present. . Any other. conclusion | | 
avould ignore the plain meaning: of the term ‘ ‘actually.”. bee 
I believe further that my view, that. per: diem may be an only a as 
@ consequence. of attendance at a session. held for the transaction. of 
business, ; 1S supported. by. the. words: of section 6 (e): stating “each ses-- 
sion, or period thereof.” This language indicates that. the. Congress ‘ 
understood that, during. the total period. in which: .the. legislature. is? 
authorized | to meet, there. may be adjournments during, which the 7 
| ‘legislators may 1 not be. entitled to per diem.. see 

1 believe the. statute. 18 sufficiently clear: on. its: tages so ae resort 
to the. legislative. history: i is unnecessary: I should. like to point. out, 3 
however,. that: the. legislative history. of the Revised. Org ganic Act sup- 


ports my view. Although it contains nothing explicit on the questic on 


of the precise. days. during. which. per diem is “intended to. be paid, it is 
abundantly clear that one of the principal purposes . the statute 
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- was to limit legislative experises in. the vitgin Islands. Tt 1s apeicus 
‘. that the Congress, aware.of the extremely high legislative costs in the. 
| territory, was anxious to limit all such costs, whether represented by 


es travel, per diem, or salaries. In his “Virgin Islands “Report” to the. 


Senate Committee on Interior and Insular Affairs, published | asa 


7 i ~ committee. print in the 88rd Congress, 2d session, the late Senator. 
- Butler, after pointing out that legislative costs in the Virgin. Islands 


had risen’ from $16, 027.20 in 1929-1930 to. #99, 010. 07 in 1952-1953, = fn 


me , stated. at page 21: 


In the. majority of the States, ihe Sessions of the ‘State legislature are limited, _ 


| by. law or by the State. constitution, and in a number the legislators. are paid 


$10. a day or less. In the case of Guam, under the most recent. organic act. the. 
* Congress has enacted, the system of 60-day regular sessions, with ‘per diem com- 


- pensation, which seems to have worked very well. 


Therefore, I am recommending that the new Virgin Islands: Gaahie Act follow | 
_the precedent which has. worked so well.in Guam, with an even. larg er popula- 
: tion, and thus limit the length of ‘session and. the cope ot: of ne: anemvers 7 
_ of the Virgin Islands Legislature. _ 3 
The Senate Report on the pill which became the Organic Act (Senate - 


Rept. 1271, 83d Cong., 2d Sess.) stated at page 3: 


The Or ganic Act is silent on the length. of the session of the ical: eouncil _ 


o a and the compensation of their members. As a result, the councils have voted 
ee themselves annual salaries of up to $2800 a year, plus a and are more 


; a or less continuous session de facto. 


In the circumstances, in the light © of the pieke indians of the | 
statute and. the apparent intent of the Congress, I believe the word 
“actually” must be given its usual, literal meaning. I am therefore 
compelled: to conclude that members of the legislature, entitled to 
per diem under section 6 (e), may receive such per diem only for such | 
_ days as they are physically present 1 In sessions of the oe called — 
| Ee the transaction of business, — } _ 
- Tam aware that members of the Virgin Islands Tandacise have, | 
Sdaring: some of the days in which the legislature is “authorized to 
- meet, engaged in various official legislative activities without first 
| meeting in a-legislative session. I understand that they have held 


=. ‘committee meetings, sometimes. meetings. of the committee of the. 


- whole, with respect to which they are unable to receive per « diem under 
_ this opinion. Additionally, I am advised that at least. on some oc- 
casions, members from St. J ohn: and St. Croix have traveled to St. 


- Thomas for actual sessions, only to find upon arrival that a quorum 


is not present. J regret that Iam unable to hold that they may receive | 


te per dicta for such noes: and for such: activities, but I cannot : SO hold : 
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| a the Light of thie language of the statute. An “sctuad session” ‘dating 


i 3 : the eee? 10. ane. is. a prerequisite to > the payment of per diem. - 


ALM. ‘Epwarps, - 
_ Associate Solicitor. ae 


7 “Approved: e ee 
- Epmunp T. Frrrz, 3 
ee | 


- APPEATS OF MORRISON-KNUDSEN, COMPANY, INC, 
“IBCA-36 and IBCA-50 Decided M ay 2 a7, 1957 


Contracts: Additional Guriiene ton -coneraate: Changes. and Extras 
Contracts: Changed Conditions—Contracts : Specifications — “a . ao 
"Under a contract-for the construction of Section “G” of the Richardson High- 


way in Alaska, the contractor is not entitled ‘to additional ‘compensation ~ ei; 

- under the “changes” and “changed conditions” articles of ‘the contract, not-.° — | 
withstanding the fact that the locations and yields ofthe borrow pits 
indicated on the plans did not reflect the: yields of the: borrow. pits. used... rae 


in construction. Not only. did the Government not guarantee: the data — 


indicated in the plans and. reserve the right to establish: substitute borrow 7 . 


| ees pits when pits indicated on the drawings failed ‘but. the Government also 


_ under the terms of. the special provisions of the contract modifying. the — Sg 

“changes” | and “changed conditions” articles. reserved . the. right. to- make ee 

: changes in the plans to meet unanticipated. field conditions, and limited. the 7 

| right: of the contractor to additional compensation to. instances.in which there. | 
Were overruns. or underruns in excess of 25 percent of estimated. quantities. oe as 

The contractor. was, therefore, entitled to .additional. compensation. oa ee 


‘to the extent that borrow and overhaul exceeded. the: stated limitation. 


--Gontracts: Additional Compensation—Contracts :. ? Changes and: Extras— . 


Contracts: ‘Performance—Contracts: Damages: Unliquidated Damages. ae 


‘The total deletion by the Government of an item. providing for a select borrow oo - 
_ surface course in a contract for the construction of Section “Gof the | 
Richardson Highway in Alaska entitles the contr actor to an equitable adjust- oe 
~~ ment under the “changes” article of the contract when the item was. deleted. es 


becatse of insufficiency of funds rather than to meet. unanticipated field - 


. eonditions, provided that the contractor has demonstrated .a. relation of — | : 
+ cause and effect between the deletion of the item and. the: consequences . a 


~~ attributed thereto. The contractor is entitled. to’ an equitable adjustment i 


for preparatory work ona specialized plant. designed to produce the select. * 


= borrow material economically but not for another plant. which was. either 
not acquired. for the sole purpose of performing the deleted. item or which — 


- was” abandoned as the: instrument for the performance’ of the’ item. long caer 


ees before its deletion. On the other hand, the contractor is not entitled to: 
any equitable pdyuement by reason of. difficulties encountered. in ae . 
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meet the: subgrade. when such: difficulties were due to..its own: hasta ‘and: in- 
ae adequacies in finishing the subgrade prior. to the deletion of the surfacing 
course, or by reason of: the prolongation of the work into another operating 
season when this was due to the same cause, and to the failure of the con- 
tractor to give ‘timely notice of completion prior to the onset of winter 
weather. A highway contractor may not maintain high- salaried employees 
and equipment during the winter to complete work that had ‘been. virtually 
completed at the close of the prior working season for fear, that the Govern: 
ment might require excessive repail's of winter maintenance. when such 
fear proved groundless, In any event, a claim that the failure of the Govern- 

- ment to perform its obligations under a contract resulted in the prolongation 

_ of the work - into. another season is a claim for unliquidated damages that. 
may not be. administratively settled or allowed. 7 


| ‘BOARD OF CONTRACT APPEALS 


| eee dedision disposes of. two appeals of the contractor Econ the 

findings of fact and decisions of the contracting officer, dated May 3 

and May 16, 1955, and July 7, 1955, under Contract No. 14-04-002-50, 
“ Son, No. FP-41, as. revised July 15, 1941, with the Alaska, 
Road Commission, feremintier referred to as. s the Commission ee 
36 and IBCA-50, , respectively ). Peas 

~The. contract, whieh | was on U.S. Standard ee No. 23 (Geyined 
April 3, 1942). and which was entered into on April 6, 1958, provided 
for oradinge and drainage of Section. G, ‘Richardson Highway, located — 
between Mile Posts 36-and 82, north of Valdez, in the vicinity of 
Tonsina, Alaska. The center point of the 45.37-mile job was approxi- 
mately 250 ‘miles from Anchorage CTs Ds BO). ‘The contract was at 
unit prices, which, in accordance with. the original estimates, would 
havemade the total contract price $2,083,853.. The work was to be per- 
formed in accordance with “Specifications for Construction of Roads 
and Bridges in. National Forests and N ational Parks, 1941, of the 
Public Roads Administration, ”2 as modified by the terms of part iit 
| of the Special Provisions of the contract. 
Notice to proceed under the contract was sent to the cotitractor 
on April 9, 1953. The completion dates were stipulated to be October 





as 1'The Wederal-Aid. sigue Act of 1956 (70 Stat. 374, 377: 22 U. S.C, “1952 ed., Supp. 
. LY, sec; 156 (b))} provided for the transfer of. the Pineioiia: duties, and authority per-_ 
taining. to-the construction, repair, and maintenance of roads, etc.; in the Territory of 
Alaska, from the Department of the Interior to the Department of Commerce. Pursuant 
to the act, the functions of the Alaska Road Commission were transferred to the Depart- 
ment of Commerce, but. ‘the Commerce. Department agreed. that the. appeals should be 
determined by the Interior Board of Contract Appeals, which nae conducted: a hearing. 
thereon prior to the approval of said-act. 

. 4 These specifications, which are sometimes referred .to: as FP_41, will be denominated 
herein as the: standard specifications. They form a printed book. of 513. pages, consisting 
principally of a series ‘of ; Beneral, articles, Ceecrip aon a: of work items, and : a standard bid: 
schedule." nels 
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15, 1953, fox specified portions of the proj sent. and Never 14, 1954, a 


for the wliole project. The contract was completed : in.the + spring: of. 


1955, within the time limit of the contract, as extended by the con- 
Pact officer, who was the Chief Engineer of the Commission, be-_ 
cause severe winter weather had forced an cay oaow on October 
26, 1954.°: : | | 

The present decision will consider the two appeals. In IBCA-36, 
the: contractor seeks additional compensation in the total amount Gt 
$167,970.44. because of the total deletion of item 100(1) of the con- 
tract, which provided for a “Select Borrow Surface Course,” and was. 
designated as a “major item” in the bid schedule. This claim consists 
of four separate items, as hereinafter described. 

. In IBCA-50, the sontecion seeks additional cea anes cone in the. 
amount of $126,525.30 by reason of “changes” and “changed condi-. 
tions” relative to sources of borrow.: This claim:is. closely related to. 
that based on the deletion of item 100 (1); , and has influenced, indeed, 
the. magnitude. of the amounts of some of the. items involved therein. 

At. the request. of the contractor, therefore, the two appeals were 
consolidated and a hearing was held on both at the same:time. On 
September 94, 1955 , also, at the-contractor’s request, the hearing officer, 

- Theodore H. Haas, (cares of the Board, visited: the site of the work.. 
He was:driven over the road by the contractor’s. representatives and. 
in the presence of representatives of the Government. and of the con- 

tractor, borrow pits and other features of the road and the adjoining 
land were pointed out to him. Subsequently, on ‘September. 26,075.” 
and 28, 1955, he held hearings i in the grand jury room, oo States | 

Post Ofiee: Building, Anchorage, Alaska. a 
| In view of the close relationship ‘between the: items. aoe in ‘the 
two appeals, the.consideration of the. separate items will be prefixed. 
by a general cteanelaen) account of the events which led up. to me 
taking < of the. Appeals | m8 


4. ‘The Genesis o sof the Claims . 


Ina letter dated August 6, 1958, A. L. Brown, then the contractor’s 
superintendent of the project avolvedis in these appeals wrote to the 
Commission stating that “Our borrow production has been seriously 
curtailed by the recent pit changes which have resulted in much longer’ 
hauls than shown on the plans.” The Commission’ was also notified in 
this letter that the: new conditions necessitated a revision of oe 


8 This Seas: was: taken ganna to article 8 t of the standard specifications, as s modified, ; 
by ‘part IIL of the Special Provisions. 
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operations and that after August 15, “4953, the contractor would op- 
erate on one shift only on all operations other than unclassified: exca- 


7 vation for borrow: (Appellant’s Exhibit No. 41).- 


“Ina letter dated August 22,1953, to H. A. Stephan, ecidant En- . | 
-gineer of the Commission, Superintendent Brown set forth details of 


3 the changes i in borrow pit locations. He asserted that abandonment: 


of many borrow pits at the instance of the Government had increased: 


ae substantially the burden on the usable pits | and resulted in the un- 


: balancing of equipment spreads placed on the site for performing | 
work covered i in the original plans and specifications (Appellant’s Ex- 


hibit No. 42). ‘He also asked for a negotiated: change order or sup- _ | 


plemental agreement at that timeor upon completion of the work. The 


resident engineer of the Commission replied in a letter dated August. 


28, 1958, that he was not in a position “at this time to give an: even near 
3 accurate account as to whether or not we will exceed the 25% prises 
overrun on overhaul”: (Appellants Exhibit No. 48). cm 


: The reference to 25 percent overrun was to the provisions of article pie 


| 4, 3 of the standard specifications which had been cited by the con- 
tractor in its letter. This article recited that. changes in plans were to — 


be expected and provided for equitable adjustments when the overrun 


_ or underrun in the quantities of the bid schedule exceeded 25 percent 


| 4 of the total cost of the contract, calculated from the original bid 
- quantities and the original contract unit prices. Subdivision (c) 2 of 


article 4.3 of the standard. specifications provided:that upon demand, 
8 negotiated settlement order or supplemental order would be ee 
tiated: by both parties for overruns or underruns of more than 25 per- 
cent of one or more major items. ‘The equitable adjustment provided 


“ for could not be greater than 15 percent in excess of estimated costs. 


Ina letter to the Commission dated September 16, 1953, the con- — 
| tractor’ S project: superintendent stated that the Garon relocations — 
of borrow pits has incredsed costs considerable and added payments 
will be requested by the Contractor” (Appellant’s Exhibit No. 44). 
The Resident Engineer replied by letter dated September 25, 1953, 

_ stating that under article 6.1 (a) of the specifications, no allowance for 
- payment of increased costs as mentioned in the contractor’s letter 


Was permissible (Appellant’s Exhibit No. 45). This article provided 7 


_ that the Government “does not assume responsibility as to the quantity — 


| of acceptable material available at the sources designated 1 in the special - 


provisions or otherwise designated. a = 
_ About a year later the Assistant District Manager of ne oon eae 


< wrote a letter dated October 1, 1954, to the Resident Engineer, in 


which was included a provisional table of variances of borrow ‘sources. 
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: ana a . change: in athe contract unit price, item 28 2), Special Grataul ees 


of Borrow (Appellant’s Exhibit No. 46), was requested. Subsequent 


letters were exchanged, including a letter dated May 4, 1955, from the 
District Engineer to the contractor in which the claim was said to lack 
merit because there had been no changes (Appellant’s Exhibit No. 55). 
In the meantime, while the controversy over the variances in borrow — 
sources was still. continuing, the contractor was.suddenly notified by 
the contracting officer on April 23, 1954, by telephone and confirming | 
telegram, of the deletion of item 100 (1). ae 4 pp. 538, 72-73. ) The 
telegram read.as follows: | 
. CONFIRMING TELECOM THIS DATE SERIOUS OVERRUNS IN 
|. PROBABLE COSTS MAKE IT NECHSSARY TO ELIMINATE ITEM. 
iar NUMBER ONE HUNDRED PAREN ONE PAREN SELECT BORROW | 


SURFACE COURSE pd THEREFORE DISCONTINUE ANY. PREPARA- 
TORY WORK THIS ITEM OF YOUR RICHARDSON | G& CONTRACT. 


“The deleted item read as follows: as 





Ten a “Estimated nas ames, with unit bid prloe writen in words| Unit Bid Amount Bid - _ 
Nae oe ) Quantity . i a — Price. . 7 


100) Sc zal 175, 000 Cu. ‘Yds. ‘Selected Beroe Surface Course, at . L a ; “410,000.90. 7 
eee 2 a Ee - ene ae pee aes ‘ Ot dees ae. VS Sees 





‘By Change Order’ No. 4, quad April 2 28, 1954, ‘the. contractor was 
| ‘notified of the same. deletions in the drawings and specifications. ‘The 
order also provided i in pertinent part: : eee ere 
ait is estimated’ that this s change will ‘Acerease the -conitract price by 
- $210, 000. 0 


| No change in the time for performance witi be made: as a result of this” 
- - change other than as provided by Artiele. 8.6 of the FP41 Specifications. 


This article:stated that the contractual provision. ‘regarding time in 


- article 1 should govern: (that is: ‘completion By, Pe aoe 14, ee e | 


“unless extended by the contracting officer. 
_ The contractor acknowledged receipt of this: chanse onder but. re- 
fused to accept it, striking out the words. “and. accepted; ” which ap-_ 
peared at the bottem:of the change order.’ (Tr., p:.75.) By letter dated 
May 17, 1954, and subsequently, the contractor informed the: Commis- 
sion. that a. dann would be. made on. account. of, the, deletion, ; APE, 
pp. 78-838. e- . agli i ya Ot ces dunel eye dns ee of 
* Whatever question “mig ght’ Hage. arisen peceiek ot ‘the: ‘possible failure ‘of ‘the eatrictor 
‘to comply with the'10:day requirement of the contract’ for. giving written ‘notice é6f a 


‘aim (article 15) must be considered‘to have been waived ‘by. the contracting” officer, oe 
admittedly he considered. the ean om its merits, ' — Pe 88. Lee ee 
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_ By letters dated May 17, Jw une 18, ‘Ju ine 94, 1954, the sontractor ap- 
prised the Commission in more’ detail of its position on the seriousness . 


- of the deletion, (Appellant’s Exhibits’8, 10, and 19, respectively): ° 


Tn. the June 18 letter, it maintained, among other things” that since 
‘receipt of the notice of “proposed elimination” of itern 100 ( 1), it 
‘had’ been ' subjected to performance ‘requirements’ which were ap- 
parently directed “toward - requiring us to make a finish road surface 
out of what was originally designed and constructed to be a subgrade”; 
that the requirements laid down for acceptable completion of the siib- 
“grade were more onerous and expensive than the contract required, and 
that consequently it would “claim such additional costs as a part of an 
equitable adjustment or a negotiated ‘change order or supplemental 
agreement.”’ In the last letter a “jobsite” conference was requested in 
order to modify the contract upon a mutually agreeable basis. This 
letter stated also that additional time would be required.to compile the 
exact amount of the claim for the elimination of the bid item, but 
estimated that the claim would be $100,000 and upwards. 7 
es in replying to the two June letters by letter of June 30, 1954 
{ Appellant’s: ‘Exhibit No. 18), the contracting. officer stated in part: 
As stated in our wire of April 28, it was necessary to eliminate some. work 
under this contract in order to -eompensate. for serious overruns already en- 
_ countered. It is anticipated that total earnings will still equal or exceed the 
, Jump sum bid of the contract.. As you know, our funds are appropriated. by the 
; Congress and are subject to definite limitations. Your contract. is only a part of. 
a larger program on which a total: estimated cost has already ‘been. established. 
Therefore, a Government contract necessarily gives the Contracting Officer con- 
siderable latitude in the matter of increasing, decreasing or deleting items or 
work to meet conditions encountered. during construction and to. stay within 
the limits of the appropriations. _ 2 3 ee 
~The contracting officer also stated m 1 this: letter’ that ¢ a ‘canterence 
would be held; if-desired, after the extent of the claims had been deter- 
mined and they had been presented formally with complete supporting — 
data. The contractor was informed also that to save time, a formal 
claim’ should be submitted to the contracting officer through the ‘Resi- 
-dent. and District: Kngineers.$ ; ‘ ; : a 
. The suggested conference was boli in- I uneau,. Alaske, on; 5 ae 18, 
- 1954. Among other things, the. subj ect. of tolerances 11 in. the construe- 


5 The: ‘May 17 ‘iettéer. was written to the ‘District Engineer at Valdez with a. copy to ‘the 
Chief of the Operations Division of the Commission. The June 18 letter was also written 
to the District Engineer but a copy was sent to the Contracting Officer--who. was. came 
- Chief Engineer of: the Commission. with headquarters:at- Juneau. .:— 
_&It- should be noted: that-the District Engineer was an. authorized. apranenei tive: of the 
., contracting officer, except: for the;,execution-.of. supplemental. agreements, change orders, 
extra work orders and the approval of subcontracts...-See article. 1:16 of. the ;standard 
specifications, as modified by the Special Provisions. = = | 
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tion. of the subgrade's awas discussed. at the meeting; Bie: accor ding to 
the testimony of the General Manager’ of the contractor, a clear defi- 
nition of tolerances was not obtained by: him. °(‘Fr.; pp: 114-123, 
128-131.) The contractor also tried to obtain from the Commission a. 
substitute item in the contract—Item 49, “Finishing Earth Graded © 
Roads”—in lieu of the deleted item, but the Commission did not offer 
any.such substitution.. (Tr., p. 115.) The contractor was. informed, 
however, that. W. H. J ohansen, then the District. Engineer, was.au> 
| thorized. to. allow: payments for hauls to bor row pits where. finer ma- 
terial was obtainable. . (Tr.,p. 120. om | 

_ After the meeting, William J. “Niemi, Gut Engineer. of ihe Con: 
mission and the contracting « officer, wrote the contractor a. confirmatory 
jetter dated July 21,1954. He stated that the Government would. 
require no greater eonnemonts on. subgrade finishing than would have 
been required had the select borrow surface course, item. 100 (1),. not 
been eliminated. He also. authorized the contractor “to obtain and - 
place finer borrow material to cover several short sections where cobble- 
stones will not permit finishing work without considerable extra effort. 
‘This latter course is to be optional with the contractor: to-fit his program 
and.equipment. Payment, of course, would be at bid prices.” - (Ap- 
pellant’s Exhibit No. 24.) Finally, he stated that he was empowered to 
reimburse the contractor for costs incurred as a direct, result. of the | 
elimination of item 100 (1) and that he Was. prepared to do. SO noon 
| presentation of supporting information and cost data. 

-By letter dated: February 27, 1955 (Appellant’s. Exhibit No. 14), the | 
| contractor formally presented to the district engineer. the items of its 
claim arising fromthe deletion of item 100 (1). The four, items in- 
cluded 3 in: the claim. at that time. totaled $185,447.42, notwithstanding 
the fact that by letter dated April 18, 1955 (Appellant’s Exhibit No. 
9),.a downward revision had been made 3 in Item No, 1: On 3 May 4, 
1955, the contracting officer. denied items 2, 3, and 4 of the claim, but 
by letter dated May 12. and mailed on May. 16, 1955, which apparently | 
— avas mailed with his. findings of fact and deca. of the latter. date,” he 

ne the. obligation. of the. Government: to make, an equitable: ad- 

Ju justment to repay the. contr actor. for expenditures incurred j im. connec- 
tion. with preparatory. work devoted: exclusively. to the. deleted. item. 
| The contracting officer stated. further. that since. the. information avail- 
uble was insufficient: for him to determine. the. measure. of, damages, : 
af any, suffered by the contractor, he had “no option but to. “deny. the 
a he ae ‘of! the: oe of thes fatter! of ‘May. 12, 1955, is: giver: im hewn Gea IIS 12: of 


ane ‘contracting: officer's: {findings ‘of : nee ‘and: ioe of siete a i ESO Et constitutes 
Exhibit “B’’ attached to the ce Le hg ; 5 Rem RE pe ere Smet 
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“ | “claim as , presented.” ” By: a iading of fact and an one May 16, 7 
1955, the contracting officer formally denied Item No..1 of the gcisuone 


ae claim: for similar. reasons. Pup eanently; an appeal was taken. from - : 
ae findings of fact. a Wass ¢ eet Pees 


s ae s The Borrow Claim | 


=. a advancing “tha ee, claim, the contractor ‘maintains. that: | it’ 
4 one its bid in reliance on Sheet 3 of the contract drawings which 
“gave borrow pit. locations, including the pits suitable for sources of 
item 100 (1), the Select Borrow Surface Course (Tr., pp. 58, 1738, Ex- 
hibit 1), quantities of borrow obtainable from each pit, quantities of 


ie excavation, embankmient, borrow and overhaul as to each section of | 


the roadway ; that each of these elements | ‘were materially changed i 
during actual performance; ‘that many of the pits were not. opened ; 


i that there were large variations in the designated borrow pits and _ 


: those that were later opened, amounting, 1 in some instances, to pit fail- 
| ures of over 60 percent; and that excavation marked suitable for bor- 


= TOW" or subgrade embankment had to be wasted (Tr., pp. 7-11, 163-7, ) 
sigs 73-186) ; that there were abundant pits within the limits of the job 


_ sites, including material on the most southerly 15 miles of the road. 


oe that contained the specifications topping material (Tr., pp. 184-6, 


7 258) ; that, despite protests that the pit deficiencies and changes were 
resulting i in longer. and more expensive hauls than shown on the plan 


(Tr, pp. 80-81, 186-188), the contractor was not permitted to take 


material from a ‘borrow pit requir ed by the specifications and use it for | 


the topping material, except in two cases, because no ‘overhaul was al- 


: lowed for such, and, ence. it had to use the oversized and unsuitable 
material in the designated borrow pits res % pp- 102-111, 144, 2bO-2D8, : 


" 2968-274; Exhibits 20-21).° 


The record. discloses that the contractor renesed’ 607 16. 54. cubic aa | 
__ of borrow, comprising 336,682 yards within haul distaxices shown on | 
the plans, and 271,072 yards beyond haul distances shown on the plans 


ak (Appellant’s Exhibit 58). In addition, the subcontractor removed 


175,883 cubic. yards, of which only 43,956 cubic yar ds were hauled. ac- 


os cording to the plans. (Appellant’s Exhibit 53, p.6). ‘The total yards . 


a “removed ‘by the appellant. and its subcontr actor were thus 783,637 — 
eco yards. “As the estimated quantity of borrow was a 42, 000 0 cubic © yards 


: the overrun was less than 6 percent. — 


'@ When the Sontractor ebiertad: to ‘the quality. of fie borrow the Conintesione ere 
‘by ‘letter ‘that the decision as tothe: material was up tothe Government's Resident Engi- 
 neéer, (Tr, PP. 107-110). Oversized rock. was defined: by the beset piper tennant us ue 
: contractor. as rock over 6 inches in diameter ATES pp. aaah ee ae Po cateh AS 
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| -Howaver; there were wide var iations of heer ow sources. Of iis 
- 29 borrow pits, including all those north of the pit at mile 51.6, 12 pits 


 -failed:to yield any material at all, 3 failed to yield 30 percent of the — 


- required amounts, and 4 failed substantially to yield plan quantities. — 
Asa result, 13 pits not designated on the plans were developed and > 


sae the pits eapable of yielding above-plan quantity were expanded. These 


figures were ee as of September 24, 1954 sia Exhibits 
Nos. 1 and 36). 


With respect to curl: item 28, the bid quantity was B45 000 7 a 


| cubic-yard miles. The Government eagle, that there was a substan. 


tial overrun in this item (Appellant’s Exhibit 46), and the contractor — : 
concedes that such overrun has been paid for (Tr., p. 31). The Gov- 


ernment. points out, however, that the record does not show the exact 


amount of the overrun expressed in terms of cubic-yard miles. 


~The contractor maintains that the payments for overhaul een a 


only a'small part of the additional cost which resulted from the alleged | 
changes or-changed conditions. Because of the change in the estimated 
quantities of borrow in certain borrow pits and the designations by the 


Government of other borrow pits, it is contended that the contractor 


-was‘forced to use unintended and more costly equipment spr eads.. | 
- Although the contractor contends on appeal that excavation in- 
dicated on-the- plans to be suitable for embankment had to be wasted, 


no such contention appears to have been advanced in the:cor respond- : 


ence. between the contractor and the contr acting: officer or his repre- 
‘sentatives prior to the: findings of fact and decision of the contract- 


- ‘ing officer of July 7, 1955, or in the notice of appeal: filed bythe con- 
eee under date of May 31, 1955, and the contracting officer made 
‘no. findings with respect. thereto. The Board cannot, therefore, a 
properly consider: this aspect of the claim. ‘Moreover. the record — 

_ does not show the precise amount of such unusable excavation,” or — 

_. the extent to. which it affected the contractor’s costs. In any event, 
the failure of the excavation would be reflected in an increase.in 
_ borrow,. and overhaul. costs,. which are part: of the - whieh: the 7 

Board can consider. : 7 


_. So -far as the borrow claim is amen the Gorenimant aiaue | 
that the locations and yields of the ee pits designated on sheet | 


8 See Gila Const ‘uction Denna. Inc., 63 I. D. 378 (1956); Urban Plumbing and Heat- . 
ing. Company, 63.1. D. 881 (1956) ; Heonomy Pumps, Inc., IBCA—94 (Feb. 13, 1957). . 
10 Some rough idea of the extent of this excavation can ‘be gathered from the gaps in 
the green lines on the. Borrow Location Sketch in evidence as appellant’s ‘Exhibit No. 39, . 


> but’ even: these ~ gaps: are. SOF considerable mee pee me pits at. mile ; ‘posts’. pre 


ane 
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3 of the plans (Appellant’s’ Exhibit 1) did not reflect the locations 
aed yields of the borrow pits used: in’ construction. .:It maintains, 
however, that the shifts were made because of. necessity: and: in: ab- 
‘solute good faith,.and that it is not’ responsible: for’ the quality 
or quantity..of borrow material, and that under. the terms: of::the 
specifications the contracting officer had ‘discretion. to establish: new 
‘borrow ‘pits not: shown, on the plans. In view thereof, the Govern- 
ment’ argues further that articles 3 and 4 of -the contract,.:the 

“changes” and “changed conditions” articles of the contract: are -ap- 
‘plicable, if at all, only to the extent defined by articles 4.and°9 of 
-the standard DoS which nee the epee of the: con- 

‘tract provisions. : 2 es es 

It would seem +to be eeae that, slobwiltabaadiis the docatibai of the | 
borrow pits on’ the. drawings, and the other data indicated on the 
drawings, the Government did not guarantee any of this: data, .and 
reserved the right to establish substitute borrow pits when. pits in- 
‘dicated on the drawings failed, certainly at-least to: the extent that 
‘such measures: were reasonable. These conclusions follow from::the 
‘provisions of article 2 of the contract, and article 6.1. (a). and’ item 
‘26-1.3 of the standard specifications. Article 2 of the contract ex- 
pressly provided that: “In case of difference. between drawings and- 
specifications, the specifications shall govern.” . Article 6.1. = ae te 
which reference has already been made, provides in full: arene 

The Government does not assume any responsibility as to the eee 
acceptable. material. available at sources designated in the special provisions 
-or otherwise designated: ‘The contractor shall satisfy himself as to. the’ quan- 
tity of: ‘acceptable: material available at. designated sources. and . as. to .the 
amount and nature of work required in producing material, complying with 
specifications for the individual contract item, from the natural material | avail- 
‘able at such sources. It is to be understood that the engineer may ‘order 
‘procurement of material from any ‘portion of any aréa designated as a pit or 
quarry: site, and may. reject portions of the: deposit as’ unacceptable: 

Under’ item 26-1.3 of the standard specifications, it is provided with | 
‘reférence to the-case here involved that “the sources of borrow ma- 
‘terials ‘shall be ‘indicated: on’ the plans’ and/or designated by” the 
engineer * * *.” In the light of these provisions, ‘the: contractor 
“was not- justified i in regar ding the borrow pit locations and other data 
onthe: drawings’ as ‘positive representations made: by- the Govern- 
ment. To be. sure, , the,.contractor, could. hardly. be. charged” with 
Imowledge ‘ofthe. propeble quantity: or quality of. material « available 
| “at” sources not’ ‘designated’ ‘until‘after the ‘contract had been“ let, except, 

“~perhaps,-in so far as general. conditions-in: the neighborhood ef the | 
site could form a basis for such knowledge. But, since the Govern- 
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“ment ¥ was also privileged to open ‘entirely new borrow pits, the lesser 


‘risk was, so to speak, submerged 1 in the greater. Article 2.3 of ‘the 
| standard specifications expressly provided: that: the subrnission’ of ‘a 
_ ‘bid should be considered prima facie evidence that’ the bidder’ had 
examined the site, and the contract documents: and was. “satisfied as 
“to the conditions to’ be encountered in performing the: work as 
scheduled, or as at any time altered without resulting’ in increases 
or decreases of more than ‘the: percentage oe hereinafter 
stipulated. OES Fee 3 : ae 
The crux of the present case is; however, wistier ‘relief can be 
afforded to the contr actor under ‘the “éhanges” and “changed: con- 
ditions” articles of the contract, notwithstanding: the special pro- 
“visions of the: ‘standard specifications, which | modify: the contract 
| articles, and limit the’ extent to which ‘they. may ‘be applied. in 
exceptional circumstances, the contract provisions on changes’ and 
os changed. conditions | may afford a basis for additional compensation, 
: ‘notwithstanding . specification pr ovisions relating: to visits to: the 
ssite, and other exculpatory provisions by ‘which the Government; re- 
userves freedom of action, and seeks to limit its liability. In special 
| circumstances, too, when overruns or. ‘underruns occur in estimated | 
‘bid quantities, the. Government may not always escape Hiability even 
though an approximate quantities’ provision has been included in the 
‘specifications. The making of changes in the requirements of ‘the 
“contract: has, for’ example, been. recognized as such’a special cir- 
-cumstance. Tn the present. case, howéver, the Board imust conclude 
that the Government is correct in maintaining that the purpose: ‘of the 
“provisions of articles 4 and 9 of the standard specifications was to rule 
- out, additional compensation to.a greater extent than. defined therein, 
even in the exceptional and. special circumstances suggested. | 
Reference has already. been made, in .connection. with the. etter 
of August 28; 1953, to: the: contractor, to the-fact. that under article 
4. of the standard specifications provision was’ niade: for ‘equitable 
“adj ustments. only when overruns or underruns exceeded 25 percent of 
 .estimated ‘quantities. “The -provisions. of ‘articles.;4 and-9..of- the 
~standard. specifications. are too long and involved.to quote all: of them 
verbatim, especially. since ‘they also. relate: to :situations:not: directly 
“bearing on the present: appeal. But 1t.as- ROCESS. ‘to: oi pip out that 
: they contained a number of unique provisions.» o.:%: 
- In the: first - place, they: modified article: An of. ce Sonkraels ie 
: changed: conditions” article; in.a very important respect. .'Two. types 
of “changed: conditions” are envisagéd by this article.- Whe; ‘rst: clause 
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of the ares refers to “subsurface ‘andy or. Tatent conditions at the 7 
site materially. differing from those shown on the drawings or indi- 

cated in the specifications.” In this type of case, it is necessary to show 
merely that: the conditions encountered were incompatible with the: 
‘requirements of the specifications—a, type of situation so seldom | 
encountered that cases falling in this category are rare. The second | 
type of “changed condition” refers to “unknown conditions of an 
unusual nature ‘differing materially from those ordinarily encoun- 
tered and generally recognized as inhering in work of the character: 
provided. for. in the plans and specifications.” ” The purpose of this: 
clause of the “changed conditions” article is to protect a contractor’ 


_ against conditions which could not. reasonably have been anticipated, 


but the burden.of proof on the contractor is heavy. by reason of the: 
presence therein of the element of general recognition. In the present 
case, article 4.2 (a) of the standard specifications eliminated the first. 
clause of the “changed conditions” article entirely. In addition, ar- 
ticles 4.3 (a) and 9.3 (a) expressly modified article 3 of the contract. 
by declaring changes in plans to.be “normal” and “expected,” and. 
‘not. permitting modifications of contract prices, so long as overruns or: 
‘underruns did not exceed the 25 percent limit.. . Finally, it.was expressly | 
‘provided in article 4.2 (b) of the standard specifications that, “any 
modifications of the contract under articles 3 or 4 shall be made only as: 
herein provided * * BP as : | | 
The key provision among those. welatne to sees which 3 1S. s article | 
4.3. (a) of the standard specifications, provided as follows: .. 
‘It is mutually agreed that ‘due to latent’ and/or unforeseen, apiraieione: aagnats 
‘ments of plans to field conditions which cannot be foreseen at the time of adver- 
tising, will be necessary during construction, and it is therefore of the. essence: 
of the contract, to recognize such changes in plans as. constituting a normal - 
and expected margin of adjustment, not unusual and not differing materially in 
the meaning of article. 4,2, (a). and not involving nor permitting ‘change or 


modification of contract prices, providing only that resulting overruns or under- 
runs from the quantities in the bid schedule do not exceed reasonable percentages. 


This clear that the contractor cannot.establish a.basis for additional. . 


‘compensation under the: “changed. conditions” article of the contract. 


_ Even if the discovery of latent: conditions materially differing from. 
those shown-on the drawings or indicated in the specifications could 
be-shown, it would be immaterial since the clause. referring to ‘them 
has been ened from the contract. As for the other relatiags of 
the article, the contracting officer has found that any contractor expe-— 
rienced in Alaska hig ghway construction, should have known. :that. 
borrow. pit variations: were to be. expected, 1 and the’ contractor m 


i See paragraph | 8 of the findings of faet and decision dated Oly tz 1955. 
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the piesent case, who falls i in the mentioned category, has not offered | 
any proof that would ‘lead the Board to conclude that it had en-. 


countered “unknown conditions ofan unusual nature differing materi- 


ally from those or dinarily encountered and generally recognized as in- 
hering in work of the character provided for in the plans and specifica- 
- tions. * * *” Indeed; it is questionable whether under the language 
of article 4.3 (a) of the standard specifications the second clause of 
article 4 of the contract has also ‘not been read out of the ‘contract 
documents! 7 oe es 
The effect of articles re and 9 of ie sitidatd genifeations is not, 
to be sure, to eliminate entirely the “changes” article of the contract. 
The total deletion from the contract of a major item because of 
inadequacy of funds, for example, could hardly be said to be the type 
of adjustment due to unforeseen field conditions, nor can a total] dele- 
tion fairly be said to be-an overrun or underrun in the estimated | 
r qUaRUty, and an equitable adj ustment. in- accordance with the 
“changes” article of the contract rather than the articles of the stand-— 
ard specifications would be permissible. So, too, payment for extra 
work for which there would be no applicable basis of payment pro-— 
vided in the bid schedule would not be ruled out by the provisions of 
the standard specifications, which, indeed, make express provision _ 
for such work.2 What certainly is ruled out , however, Is any equitable 
: adjustment except for overruns or underruns by reason of changes 
which can fairly be: said to result from unforeseen field conditions. 
The fact that such changes may also involve alterations or adjustments | 
in the contractor’ s planned modes of operation, which turn out to be 
more expensive, is no doubt unfortunate but legally immaterial under 
the terms of the specifications in the present case. a 
The contractor seems to. contend that even if the dinibecane officé 
could. vary pit location to some extent, this privilege could be exer- 
cised only i in a reasonable manner, and that if unreasonable variations 
resulted, a change in the requirements of the contract should be held 
to have been effected. Actually, since the Government reserved under 
the terms of the contract the right to make changes which were neces- 
sary because of unanticipated field conditions, it is unnecessary to 
determine the issue of reasonability. For the purposes of the consid- 
eration of the claim, it may even be assumed that a change was made 
to meet the unanticipated conditions. That there was such a change 
would not j in itself entitle the contractor to additional compensation. . 


8 See articles . 1: 18 and 9.4 (b). These provisions are consistent with article 5 of ‘the 
contract, which makes BEOy Mon for extras, Co Ae ok . 
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. The. contractor relies upon wich cases as Loftis. v. United States)* 
and Peter Kiewit Sons’ Co. ¥. United States.* as justifying the appli- 
cation of the “changes” and. “changed conditions” article to the cir- 
cumstances, of the. _present case.. “This contention does not take. into 
account the unique features of the specifications in the present. case. 
It is. also responsible for the contention of the contractor that it. should. 
be afforded relief because its additional costs “were not occasioned by 
or did not result from any overrun or underrun of a contract: quaritity” 
or pay*item,” but on the contrary, “were occasioned by the disi’ uption. 
of equipment spreads, hauling distances and related items having to 
do purely with operational problems, and without reference to whether 

such operations related to planned | or contract quantities or overruns”. 
(Appellant’s Reply Brief, p. 31). Under the applicable specifications 
in the present. case, however, any § additional compensation was allow- 
able only when overruns.or. under uns proved excessive, pr ovided only 
that the changes responsible for producing them arose from un- 
anticipated: feld conditions. The, contractor asks, for - example, a 
_ whether the. contracting officer. would be pr ivileged under a contract 
providing for placing of cement to change the location where. the 
cement was to be placed by a mile, or to alter the supply point by the: 
same distance; or whether. under a. contract providing for the con- 
struction of a road the contracting officer would be privileged to: 
change the elevation. of the road. Assuming that such contracts: 
contained provisions similar to those in the present case, the answer Si 
would depend, obviously, on the motive of the contr acting officer in. 
making the change, and on whether the work ordered was- extra, or. 
fell under the pay items of the contract. In the illustrations chosen: 
by the contractor, the result of the changes would not have quantita. 
tive effects on the pay items, whereas such effects were the principal! 
results. of: the changes in the present case.. The Board finds that: , 
the changes j in the present case were due to unanticipated field con- 
ditions, and that the contractor Is, therefore, entitled to additional 
compensation only by reason of overruns or underruns in excess of 
25 percent of the estimated bid quantities. It is interesting to note 
that the contractor itself presented its claim on this basis ‘in its letter: 
of October 1, 1954, to which reference has already been made. In 
addition, article. 4.3 of the standard specifications was invoked as a 
basis for adjustment of borrow and overhaul in a letter dated August: 
22, 1953, from the contractor to H. A. Stephan, the Government’s Res- 
| ne Engineer (Appellant’s Exhibit No. 42). Surely, the Board is: 
justified in accepting a construction‘put upon the requirements of the: 
18 110 Ct. Cl. 551, 628 (1948). | 

14109 Ct. Cl. 517 (1947). 
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pane wee by. aoe eric itself, a. construction that. 3 is, “moveover, 
entirely consistent with their plain terms. 
 . Accordingly, the contractor is not. entitled to recover the full amount. 
of the $126,525.30. which it claims. The Government is. correct in 
| maintaining that this claim includes a variety of items which would: 
not in any event be allowable. The contractor is entitled to additional © 
compensation, if at. all, only under the pay items for borrow and — 
overhaul. As the record. shows that the overrun in borrow was: less 
than 6 percent, the contractor is not entitled to any equitable adj ust- 
ment under this item. Although the record shows that the contractor. 
was paid for overhaul, it does not show the final amount of the over- 
haul in terms of cubic yard miles. If, indeed, there was an overrun. 
in the estimated quantities of overhaul, and this overrun exceeded by 
25 percent the bid quantities, the contractor would be entitled to. an. 
equitable adjustment by reason of the excess. Indeed, counsel for the. 
Government concedes as much. ' The claim is, ther efore, remanded to. 
the. contracting officer to determine whether there was: an. excessive 
overrun, and, if so, to determine its amount upon the presentation of 
proper proot by the contractor. Such a determination shall be sub-— 
ject to a further right of appeal to the Board if the contractor should 
be dissatisfied “a the contracting officer’s determination.  - ‘ 


8. The Deletion Claim | 


ay semi oe This item of'the claim i is a the alleged costs sof pr sires: 
work on plant done prior to the deletion of item 100 (1) on April 23, 
1954, In its letter of February 27, 1955, to the Commission, this claim 
was stated by the contractor to be in the smoune of $44,844.53, to. which 
was added 15 percent for profit, making the total of ihe claim: 
- $51,571.21. In its letter of April 18, 1955, to the Commission, the 
claim was, however, revised downward soniewhat to a total amount of 
$47,250.04. Subsequently, the claim was further reduced, and in its — 
opening brief the contractor offered to turn the plant over to the 
Government for $37,661.08, or to retain the plant, and allow the | 
Government a credit of $7, 979, 58 for its salvage value, which would. 
reduce: the claim to $29,688.55.% In this amount an allowance of 15: 
percent: was included for profit. te Ppelienes Exhibit No. BT, p 33 | 
Appellant's Reply Brief, p. 12.) | 
“The contractor’s preparatory work on the plant and the.items enter 
ing, into its: composition v were detailed by Aner W. Erickson, the con 
16 This was done apparently pursuant to a statement of intention included: in the con- 


_ tractor’s letter of February 27, 1955, to the Commission, but no comment concerning this. 
intention was.made by the Government. 


F 200 “DECISIONS OF THE DEPARTMENT OF THE INTERIOR [64 I. D.. 


tractor’ S Alaska District Manager i in his testimony, and ee details 
are supplied by the contractor’s exhibits. Erickson testified that “the 
first elements of equipment” for the performance of the deleted item, 
were put together in 1953 and consisted of a trap, which was constructed . 
in the contractor’s Anchorage shop; a Barber-Greene conveyor and a 
buzzer screen, which formed a’ highly mobile plant. ' (Tr., “p. 55.) 
Although he ais testified that: these three pieces of equipment ‘were: 
purchased specifically for ‘item 100. (1), he revealed that. two of them, 
the trap and the Barber-Greene conveyor had been used in 1953 for 
“loading out’ borrow material.” (Tr., pp. 57-58.) He explained. 
that they had been used for this originally not: contemplated purpose 
because “changes in haul and so forth and so on: wobalanced our other 
equipment eDree that we could not keep up adequate performance of 
_ hauling borrow.” (Tr., p. 58. ) In all, 80,850 cubic yards of material 
was loaded with the equipment. Tosover. he added that the purchase: 


of equipment in addition ‘to that already acquired was contemplated _ : 


even in 1953, although not immediately. When finally ordered in — 
1954, this equipment turned out to be a portable screening plant mania - 


ve, factured by. the Idaho Sprocket and Machine Company. “T can’t say,” 


Erickson testified, “at the date of bidding the work it was contemplated | 
we would. buy from Tdaho— Sprocket and Machine but we believed 
additional equipment certainly would be required to handle the yard- 
age in the bid quantity.” (Tr., p. 59, italics supplied.) Indeed, he 
and his colleagues believed for a sonsidor able portion of the 1953 
season that the: work on the contract could be completed in its entirety 
in 1953, and that they could get along with the trap, Barber-Greene. 
conveyor and the buzzer screen with which they had had good results 
in their operations in Montana. (Tr., p. 60.) But, they finally con- 
cluded that the buzzer screen could not. possibly. screen out everything 
_ that had to be screened out, and that a special plant would be necessary 
because of lack of gradation j in the material, the large quantity of this 
material, and the fact that: the borrow pits were strung out over 45. 
miles, which would require even more mobile equipment. (Tr., p. 61.) 
| Since. they soon became convinced.that.they could not, complete: the 
job in 1953, they did nothing immediately, and the matter. of additional 
equipment did not become “an important subject of discussion” until 
December 1953. (Tr., p. 62.) Indeed, authority to purchase the 
Idaho Sprocket screening plant to supplement the existing rock trap 
set up was not requested in the contractor’s organization until January 
29, 1954. (Appellant’s Exhibit No. 2), and the actual purchase order 
was not issued. untal March 93, 1954, which was about a month before 
item 100 ( 1) was deleted. | e 
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cA, little iatent in his testimony Erickson iiodified: his accor of the 


oe equipment purchase plans in a rather important respect. He now as- 


serted that the purchase of.all elements of the plant had “originally” 
been: contemplated but that after getting the contract they learned. of 


|) -the effectiveness of the buzzer screen in Montana, and decided to try 


It. Nevertheless, they soon concluded that it would not be adequate. | 
“The pits were of a nature,” the witness explained, “that there was no. 
‘question in our minds, but we would. have to go back to the originally 
eee idea of this elaborate screening plant. o (Tr. .5 pp. 10-71.) 

_ In any event, as soon as the contractor learned of the: deletion. of — 


| item 100 (1), , it attempted to cancel the Idaho Sprocket order. This — 
-- company had, however, completed it, and some of the units had already 


_ been shipped by April 25, 1954. Tt took the position in a letter of 
May 3, 1954 to the contractor (Appellant’s Exhibit No. 7) that since 


the equipment was custom-built for the job, it would be | very difficult — 


to dispose of it to any other user, and declined to restock the equipment. 
At the time of the deletion of item 100 (1) part of the Idaho Sprocket 
plant was in Boise, Idaho, and another part in Seattle, Washington. 
The contractor. decided to have the whole plant shipped to the job- 
- site in Alaska in the hope that the Government might still restore the 
deleteditem. (Tr.,pp. 77-78.) The freight charges on the shipment 
of part of the plant from Boise to Seattle was included in the contrac- 
tor’s claim but the freight charges for shipment. of the plant from: 
Seattle to Alaska were not included therein. (Tr., p. 85.) 

In addition to the use made of the trap.and Barber- Greene conveyor 
in loading out the 30,850 cubic yards of. material, further-use of various 
parts of the total plant ‘was made both in. 1954 and 1955.: In June 
1954, approximately 150 cubic yards of mater ial was processed. for 
‘aggregate with the screening plant under another contract involving 


Section “G” of the Richardson Highway. Then approximately 1,200 


cubic yards of material was. processed for ageregate in the bridges. 
under still another contract involving Section, “D” of the Richardson 
Highway. Early i in September the equipment was sent to Hileson 
‘Field where.an. attempt was. made.to integrate parts of the plant with 
- the crushing and screening set-up for: the. perfor mance of a contract — 
_ -with the Corps of Engineers. But the contractor asserted in its letter ~ 
of April 18,'1955, to the Commission that the attempt was unsuccessful 
‘and that the equipment was used only for a sufficient period of time 


i” to produce samples for. fracture and. gradation testing (Appellant’s: a 
_ .Exhibit No. 18).:. Various units of the plant were still at Kileson Field 


at the time this. letter of the contr actor was written. Appellant's Ex- 
s ands No. 57 shows the extensive use made 3 in 1955 of the various items - 
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of caepmcnl ‘alae up the Tonsina. Ser eening Plant. Use was made 
of the parts of the plant not only at Tonsina and Bileson but at Black 
Rapids: and Naknek. The rental allowances made in: this exhibit for 
use of various items of the plant total no less than $9,410.08, and ap- 
parently constitute the principal reason for the final pocicuon in the 
‘amount of the claim. Although the complete plant has never operated 
‘as a complete unit, as Erickson testified (Tr. 5 P. 93), use has been made 
of virtually all of its component parts. 

~’ The cost of the Idaho Sprocket Screening Plant ~ the contractor 
was only $19,875.16. The trap which the contractor built in: its 
Anchorage shop cost it $6,711.81, and the cost of the Barber-Greene 
‘conveyor and the buzzer screen was $7, 430.00. Apart from'an addi- 
‘tional $4,275.50, representing the cost of motors, switches, panels, 
switchboard and the like, the balance of the contractor’s equipment | 
‘claim consists of charges for assembly of equipment, move-in costs, 
~ ownership costs,. overhead and profit. The total costs claimed amount 
‘to almost 20 percent of the $210,000 bid for the unit of the work for 
awiueh the plant allegedly was provided. 9 °° |. 

Erickson conceded in his testimony that. item 100 (1): on have 
been performed with a plant of standard manufacture, such as a Mas- 
ter-Tandem or Cedar Rapids screening plant, which, being equipped. 
with replaceable screens for handling’ ‘different ceo products, could 
have been adapted to the requirements of the job, and that. such a plant 
‘could have been purchased at a cost of about $50,000: Indeed, the 
witness revealed that contractor had‘a Master-Tandem plant in its 
‘equipment pool in Anchorage 1 in 1953! He insisted, however, that a 
standard plant would not have produced the required material at a 
‘price which would have enabled the contractor to meet its low bid of 
$1.20 a cubic yard. Indeed, he testified that with a standard plant the 
‘Gost would have been $5. 00 a cubic yard. or PP. 7 1, 214-15, and 
243~45. | rn 

In his findings ana decision of May 16, 1955, the contracting officer 
_ included the following finding: 7 

_As to the allegedly ‘highly specialized” screening equipment, the record. ne 
that the contractor chose to ignore the telephone and telegraphic orders to dis- 
‘continue preparatory work for Item 100 (1), or he chose to consider that the 
screening plant was not preparatory work exclusively for this item. The screen- 
ing plant was completed and shipped to Alaska where it was: apparently as- 
_sembled with other component parts.. The plant has been used wholly or in. part 
for processing material on at least three projects, one of which was not under 
‘Alaska Road Commission jurisdiction. It therefore appears that, although the 
sereening plant may ‘have been. assembled: with the idea that its primary use 
would be on Item 100 (1) of this contract, ‘it. was useful for other purposes: a 
continues to have potentialuses. os 6 oie wae Bs ee 
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On the basis of his findings the contracting ' ‘officer concluded that “the 
damage to the contractor, if any, arising ‘from mobilization ‘of. the 
equipment for item 100: (4). of this’contract, is indeterminate to the 
extent that it is in the nature of unliquidated guns and 1 is therefore | 
‘beyond his authority to adj udicate.” — aan 
The contracting officer was in error in concluding that the-claim: was 

‘one for unliquidated damages merely becatise no adequate proof had 
been presented to him concerning the cost’ of the preparatory work on 
plant. The test is rather whether the’ claim ‘is one for breach of con- 
tract.® In the case of this item of claim the contractor was entitled to 
an equitable adjustment under the ‘ ‘changes” article of the contract for 
the necessary, preparatory work on the plant, notwithstanding the 
special provisions. of articles 4 and 9 of the standard specifications, 
“since item 100 (1) -was not deleted merely because of wnanticipated 
“field conditions. While the Board cannot accept the contracting offi- 
-cer’s finding that the contractor ignored the notification of the deletion 
of item 100 (1), and proceeded with the completion of the Idaho 
‘Sprocket plant despite the notification, the Board must find that the 
contractor was not justified in. shipping the plant to Alaska after it 
had been notified of the deletion. This action undoubtedly narrowed 
the market for the Idaho Sprocket plant, and perlovely impaired j its 
salvage value. 
- It is'the essence of this item of the contactor’ s claim that ihe Idaho 
‘Sprocket plant Was. necessary to enable it to meet its bid price. This 
-contention-is stated in the Appellant’s Reply Brief as follows: “The 
acquisition | of such equipment, capable of producing the Select Borrow 
rat_a price below the bid price, was the very basis for the low unit’ at 
“which appellant contracted to supply this substantial item of the 
contract.” In view of Erickson’ S testimony, the Board must find that 
the bid was not.-made upon the expectation that the Idaho Sprocket 
plant would be acquired for its performance. “The Board must find, 
‘on the contrary, that the contractor intended at first to operate with a 
plant consisting of the trap, Barber- Greene | conveyor and the buzzer 
‘screen, and that the decision to acquire the Tdaho Sprocket plant was 
not made until a few months before the’ deletion of item 100 (1). 
Moreover, the Board must also’ find that’ the trap- -conveyor-buzzer 
screen plant was either not acquired for the sole purpose of performing 
‘the deleted item, or that it was abandoned as the instrument for ‘the 
performance of the item long before its deletion: In other words, the 
plant, was either a generally. useful item, or,an. unsuccessful experi- 


16 Continental Illinois National Bank é& Trust Co. of Chicago et al. v. United States, 
126 Ct. CL 631, 640 (1953). 
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‘ment.. In either case, this plant rust be left out of account in deter- 


mining the equitable adjustment to which the appellant is entitled. 


- To put it in another way, there are really two plants involved in this 
item of the contractor’s claim, the trap-conveyor-buzzer screen plant 
and the Idaho Sprocket plant, and the contractor cannot transfer to 
the Government the costs of both of them. | 
- The Government contends that the contractor is entitled to recover 
on this item of the claim at most “a sum equal to one year’s annual 
rental of a plant of standard manufacture” (Answer Brief of the 
Department, p. 8). .The Board cannot accept, however, this con- 
tention, notwithstanding the elements of weakness in the contractor’s. 
case. While the Government has shown that the work could have been 

performed by adopting a plant of standard manufacture, it has: 
failed to refute the testimony of Erickson that the production of the 
- material with such a plant would have cost the contractor $5. a cubic 
_yard. The contractor was not bound. to. perform this unit of the 
contract, at a loss, and the Board must. hold, therefore, that the con- __ 
tractor was not unreasonable i in ordering such as a special plant as. 
the Idaho Sprocket. Even though the use of such a plant may. not — 
: have originally been contemplated by the contractor, it was ordered: | 
nevertheless prior to the deletion of item 100 (1). As. the trap- 
conveyor-buzzer screen plant must be left entirely out of account In: 
calculating the amount of additional compensation to which the con- 
tractor is entitled, the contractor is entitled to recover only the cost of 
the Idaho Sprocket, plant, which.the record shows to be $19, 8375.16.17 
On this amount, however, the Government should be allowed a. credit 
for the use of parts of the plant for other purposes, . as shown by. the 
present record, and for the present salvage value of the plant taking 
Into consideration not only the market in Alaska but in the continental 
United States. As this amount cannot be determined from the present 
record, however, this item of the claim is remanded to the contracting 
| officer for determination upon the best expert. evidence made available 
to him by counsel for the Government and the contractor. . The con-. 
tractor. will have a further right. to appeal: to the Board. from. the 
deter mination made by the contracting. officer. If such an appeal 1S" 
taken, a record adequate for its disposition shall be transmitted to the 
Board. | 

tf tems 2 and 3: These ian: of the deletion cae are e essentially si simy- 
ilar and will , therefore, be treated tog ether. 


_ The contractor: is not entitled to any ailewanes for profit on the purchase of the 
pave : i 
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“Team 2, sick? is in the amount of $63,523.68, is for the alleged costs | 


of finishing the subgrade to standards acceptable to the es | 
from Mile 57.4 to Mile 58.4, and Mile 60.6 to Mile 82.1. 


Item 3, which is in the amount of $29,423.80, is for the aiiagad - 


estimated costs of finishing the subgrade to standards acceptable to 
the Commission, from Mile 50.8 to 57.4, and Mile 58.4 to Mile 60.6. 
_ The subcontractor who performied:this last-mentioned portion of the 
contract. evidently experienced ‘financial difficulties and the prime 
contractor completed the work. The unavailability of the books of the — 
subcontractor made it necessary +r the pDEae contractor to estimate. | 
its costs. ~ : 
There 1s ts) acee on eek of the two. aes of. this item of the 
_ deletion claim a 15 percent profit, which totals $13, 942,14 and makes ae 
the total amount of items 2 and 3 $106,889.62. ce | | 
The main basis of the claim of the contractor with respect 15; items : 
2 and 3 are that the sudden deletion of item 100 (1) prevented the 
use of select borrow topping material to finish off the rough subgrade 
and that the deletion of this item caused the contractor to do extra — 


work with respect to the subgrade, in that (1) it was forced to use 
unsuitable and unspecified material because the Government neither. _ 


permitted. the overhaul of suitable material for the purpose of pre- 
paring the subgrade from available pits nor designated pits from 
which ‘such suitable material could have been obtained. without the 
- objectionable overhaul; and (2) it had to prepare a. new: subgrade: 


without reasonable tolerances, and that'this subgrade conformed in, 


-all respects to item 42 of:the standard specifications entitled “Finishing 
Earth Grade Roads,” which provided for a new subgrade. (Tr., p. 97. y : 


This item: was not. ivelarled, however, in the specifications applicable: | 


_ to this contract, and ‘no written change order or order for extras was 
issued or requested in accordance with the provisions for extras. 
-'The record does. not substantiate the contentions of the contractor — 


_ .and, consequentLy,, the contractor -has not met the burden of proving by. 


a8 preponderance of the evidence that the Government demanded of* 
the contractor anything beyond what it was required to do under the — 


contract. The Board finds that the roadway which was constructed 


is substantially identical to the roadway pega: ss by the contract, a 


Specifications and drawings. fe 


- The: contractor’s: difficulties. in: finishing. ee oa were et | 
| caused by ‘the deletion - of item (1) but: by its own haste .and in- 
-adequacies in working on the subgrade in 1953. As already related,: 

: the « contractor originally. planned’ to complete most, if not all: of the _ 
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work in. 1953, a8 and. in, accordance with this plan pushed the work.on 
refinement. It relied rather. upon. “the placing of the Select Borrow : 
Surface Course .to make . - Lor. 1ODY.. deficiencies. As, Erickson 
testified : P ee x err te) Oe ee eee ee | 
With. Bia: Thom: 100° way sae in the,’ denienee: <i nanencioe, enwale. no: 
great or extensive effort to build,.the grade produced. in that. season to any high 
degree of refinement. - In other words, with the surfacing course to come in 
we. proposed to haul merely the borrow. from allowable haul pits: of selected 
material’ obtained in it along with the surfacing processing out: to that grade 
and to place that material: in'-advance of laying down. the surfacing material: 
a8 a preparatory step to get the subgrade up to the requirements that the Alaska 
Road Commission might desire. .(Tr., p. 54.) bi 
Tt was the intention of the conittactor, im placing tie select borrow 
to correct the roughness of the subgrade, to charge the Government 
the price for ordinary borrow only. .(Tr., pp:.100~-01.) However, 
Erickson admitted in cross examination that his intentions with re-. 
‘spect to the correction: of thé subgrade were. never communicated to: 
the contracting officer. (Tr., pp. 219-20.). ee = 4 
~The Select Borrow Surface Course was ceteanided to’ Sagi material: 
for the layer above the subgrade, and the contractor’s: plans were not, 
therefore; in accordance with. the requirements of the contract. In- 
his. findings and decision of May 8, 1955, the contracting officer found | 
that the irregularities in the subgrade could not be dressed up with 
the select borrow. “One of the primary purposes of the Select Borrow . 
Surface Course where used,”. he stated, “is to make: it possible for 
the Government to. maintain over-a period of years, the driving surface. 
at.a relatively high standard with a relatively low expenditure. Todo 
this. it is necessary to be able to. scarity and réprocess the surface. °-If 
the.subgrade.is uneven, the scarifying is made. difficult, large rocks are~_ 
‘dug from. the: subgrade:and: the justification for the: select ‘surface 
course is nullified.” The contractor. has offered: no: evidence contra- 
dicting this finding. In any-event, the Government.cannot be expected: 
to. pay for the miscarriage of any plans which. the. contractor. nee 
have made for incidental uses of the Select: Borrowy ° : oe 
: The contractor complains: particularly.that it was not ditowea rea~. 
sonable: tolerances in finishing:.the! subgrade. |The contract’ does: not. 
contain specific provisions for tolerances with-respect.to the finish of. 
_ a-subgrade,: but: several items':in ‘the standard’ specifications Tequire 
oan with the: fines’ and. Brads ‘shown | ‘on. the. pene (Item | 


Het o's 


“38 ‘aoconding o. Brickson’s ences ‘81 percent of the otal work “was completed cca 


. 1953, and ‘the contractor‘ missed by ‘fraction of‘a ‘percent ‘finishing all the, work in 1954.. - 


1° See also Statement to same effect in the second full paragraph on: ‘page 2 of Erick- 
son’s letter of Tune 18, 194 to the Alaska Road Commission (Appellant's Exhibit No. 10). 
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09-4. 1 re vA , All material placed on. eee oa. ee ene 
which contains: ‘similar. language: relative te. preparation . and filling: 


of. subgrade, and. article 5.3. which relates: to. all finished. surfaces.)., 


These provisions. should be ‘interpreted as. requiring reasonable Yvarla:, 


tions, and even in the absence of specific ee) 4, reasonable. 
variation or. tolerance should be allowed. :. . 3 


There is conflicting - testimony: as to. ihe. extent. of aes olen ee 
allowed: by-t the field engineers to whom the contracting officer delegated 
the determination of tolerances. There was testimony of contractor’s., 


witnesses that it was difficult: to ascertain. what the tolerances, were 


and. sometimes the. tolerance. was one- -tenth . sor two- tenths of a foot. . 


(Tr.,. pp. 115-123, -129-130, 255-957, 270-272: also, see ‘p. OT.) The. 
inspector -of. the Cominission: testified that the: blue: tops ?° had. to. 


be reached but could be exceeded by one- -tenth to four-tenths of a. foot. 
where soil conditions required such fill to achieve.a stable. road; and. 


that. In. other cases: variations: above or below. grade of one- tant. of. a 


foot were always allowed, and sometimes as much as. four- tenths of: 


afoot... (Tr.;’ pp. 310, 345-346. , ‘Moreover, part of the difficulties of. 
the contractor in meeting tolerances were due to the rough manner in. 


which it had prepared the subgrade... As the contracting officer found: 


“Itcis: to: be: noted that a roadbed can be built: to rather close’ tolerances with ! 


coarse material, ‘including rock excavation, if it is brought to grade and com- | 


pacted. as a part. of. the initial grading operation... However, if the. grade is built, . 


carelessly and unevenly, trueing it up later. with the same material becomes a . 
troublesome and costly operation. A 4” rock ‘will readily push down. to grade in a" 


a: soft fill during the initial ecompacting- but it is impossible to bring:a 2’" dip té: 


grade: with the same rock after the grade. pa been oma A inate ee 


of the findings. and decision of I May 3, 1955: )- 


It-is the. conclusion of the Board ‘iat tb was nee ere fn ae 


\ tolerances to be flexible in the light of the vary conditions and that 


the tolerances were not: unreasonable. 


“Moreover, although ‘it is the’ essence’ of the eehes can case’ ao : 


‘ 


it was required’ to conform: in all: respects. with item 42 which was: 


not a part of the contract, there is no evidence that. the appellent:* 


conformed to the requirements of the specifications for this item, such 
as‘scarifying to a depth of 6’’, leaving no material larger than 2’* in 


the ‘top 4 inches ofthe finished: road. surfaces’ or finishing’ the: grading: 


as 


with a grading machine supplemented by handworlk: where Diy 3 





#0 The ‘blue tops. are. stalies that indicate the ‘destened eaten. ee explained by Ruther- : 
ford °“M. ‘Haugan, ‘the’ contractor's ‘Pioject Stperintendent: “A blue: ‘top is a‘ stake ‘that-is ° 


set in the shoulder line of a grade or of a roadway to show the exact line and ‘theexact “ 


finish “gradd-of that shoulder. “The. reason’ it “is called blue” top ‘is ‘that! they are markéd 


blue on top. of the stake and they are merely: for“the:purposé* of buildingand ‘forthe use! 


of. grader Bea in: ae: ‘the: Toadway ‘to- that* degreé of “grade. CEriz: p.' “255: ‘} 
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| ( See fe 42-1. 1 and 42-3.1.) Furthermore, the Government i is correct 
in contending that, if the contractor was indeed required to perform - 


in accordance with item 42 of the standard specifications, the. claim 


2 would be barred by its failure to secure an extra work order as” 
- required by article 5 of the contract and article 9.4 (b) of the standard 
specifications. - | 
__ Inso far as the contractor’s aan is based on its difficulties in sins 
| ing and hauling suitable borrow, it is necessarily disposed of by the 
findings and conclusion of the Board with reference to the borrow 7 


claim. 


—Ltem he This i item of the claim, which is in the amount of £ $06, 938.99, 
is for alleged added costs of the contractor attributable to the pro-. 
longation of the work into the spring of 1955. The amount claimed, 

which includes in addition to general overhead an. allowance of 15 
percent for profit, consists principally of the salaries of the con- 
_tractor’s Project Superintendent, Project Engineer and Project Office _ 
- Manager from October 30, 1954 through May 28, 1955 that alone total — 
$18,208.39. The balance: of the claim consists a labor costs for de- 
mobilization in 1954 and mobilization i in 1955, and various items of 
| equipment expenses. 3 a | 

The contractor puts the blame on the Government for the prolonga- 
tion of the work into 1955 for a variety of reasons. “It alleges, 3 in the 
first place, that except for the added work and difficulties attendant 
upon the deletion of item 100 (1) and the failure of the Government 
_ to furnish proper borrow material the work would have been completed : 


in 1954 with no greater effort than was expended in 1955. It.alleges, 


in the second place, that the Government failed to supply it with a- 
check list of claimed deficiencies which it had requested and then or- 
- dered a winter shut-down on’ October 26, 1954. - Faced: with this. 
shut-down, and. fearing that the Goversiment would exercise its: 
- power under the specifications to.order the repair of winter main-. 
- tenance,?* the contractor alleges that it decided to keep its key per- — 
~ sonnel. on the job, as. well : aS: neces y sols aa: ee ae winter: 
shut-down. period. 3 | 


In his findings of fact id) secon the oneracuing officer pointed vice 


_ out that this claim was being advariced.in the face of a large engmeer~. 
— ing: expenditure by the Government to enable the contractor to com- 


| : plete the work in 1953.22, He also found that the work was 99 percent _ 


complete at the time of the winter shut- down, in. 1954, and. that the 
failure of the contractor to complete. the work entirely that, year, was i 


2 This abiieetiont was ininoded on the condteetor by | article 4 4 of ‘ite standard specifica: _ 


‘tions as supplemented by the special provisions... - . 
= 2 The | contracting officer. testified. at the hearing that this : expenasture amounted en a 


% $316, soaks 


185] 0.) APPEALS: OF MORRISON-KNUDSEN-CO., ING. 209, 

| May 27, 1957 | oe 
due to the fault of the contractor in directing equipment. and personnel - 
to other contracts and not giving proper supervision to the work. He 
also found that the contractor ‘Had employed an unsatisfactory. sub- ce 
contractor, and had allowed the subcontractor to. move off the. job : 
| before it had been completed. ‘Finally, he found: a : 
| It is unrealistic to. contend that it was necessary to spend $18, 430. 16 on salari ies 
to retain key personnel. to finish the job in the ‘spring when the semi-final esti- 
‘ mate withheld $20,000 to insure completion of the remaining. work in 1955. The 
contractor could, by remote control of their super intendent. at the nearby Paxson- 
Rapids job, direct the small amount of final work remaining to be done. 

The Board must conclude that the contracting officer was entirely 
justified in rejecting this item of the contractor’s claim. The record 
shows that the project: was completed i in the spring of 1955 after.only _ 
8 weeks of work. Only five or six men and a few pieces of. equipment 


“were required.” ‘The contractor’s fears. of. exaggerated demands of 
the Government. for repair of winter maintenance proved. entirely ee 


groundless, for none were made.’ (Tr. > pp. 162-63, and 263.) More- 
over, it had recelved oral assurances 1n 1954 that Sich demands would 


not: be made. Finally, the record shows that the contractor did not > _ 


even request a list of deficiencies that would prevent final-acceptance _ 
of the project until October 20, 1954 (Appellant's Exhibit No. 29), _ 
and that when the project was shut down for the winter less than a 
week later there was already so much snow on the ground that final 
inspection and acceptance of the project. would fee been impossible 
(Appellant’s Exhibits Nos. 31, 32 and 33). The contractor was im- 
provident. in maintaining chess high- salaried employees overthe © 
winter of 1954-55 to finish off a job that was vir tually completed, and : 
to ward off a fear that was entirely groundless. . | | 
In so far as this item of the claim is based upon the difficulties of the 
. contractor. in finishing the. subgrade, the. gontention has already ee 
disposed of. sae, | 
_ Although. the Board has corisidéred ithe merits of dis ee er the 
sree it would seem that it is a claim for unliquidated damages, since 
it is based on the alleged delay of the Government 1 in discharging its 
duty of inspection under the contract. or upon other alleged breaches 
of contract: The contracting officer could not entertain or settle such 
_ aclaim, and the Board also lacks jurisdiction to determine it. 
~~ '¥o summarize: All four items of this claim lack merit and are re- 
| jected except for item 1, which is allowed to the extent indicated. 
The basic fallacy underlying all four items of the claim.is that; except _ 
for the ‘preparatory work on the plant, there ‘is no relation of cause — 


23 This is the testimony of. Rutherford M. Haugan, the ‘contractor's Project Superin- 
tendent.. (Tr., pp. 259, 263.): Sg = Ree ae aoe 
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aa effect between the ice of ae 100 (1) and the consequences 7 


& that are attributed thereto, It would indeed be extraordinary if the 
eee _ contractor were to be held to be entitled to additional compensation 
in the amount. of $167, 970.44 by reason of the deletion of a contractual 


ee item for which the estimated price. was $210,000.00. Despite the 
. ~ deletion, the contracting officer has found that the contractor had 
earned. onder the contract exclusive of any settlement no less than 
$2, 067,725.88, which. was almost as much, as the oe a 853. 00. that was 
“a the: estimated contract Bripe, 


Concuuston 


“ri erdtore, ipaiant ti: the authority delegated: te ig Boned of 


2 Contract Appeals by the Secretary of the Interior (sec..24, Order No. 7 
- 2509, as amended; 19 F. R. 9428), the findings of fact and decisions : 


of the contracting officer, dated May 3 and J May 16, 1955, and July 7, 


/ r concur : : 


: 1955, denying the.claims' of the: contractor, are affirmed. as anioditied : 
herein, and the: contracting officer is directed to. ver oceed as ounce 


- above. oe 


THnopoxe BER eey AAS, Chairman. 


- “Wanuae | Snacts, Mu ember. 


CLEAR. GRAVEL ENTERPRISES, INC. 


- oa _ = Decided as 31, 1957 
, 2 Mining Claims: Lands Subject to—Mining Claims: Special A Acts. 


Land which, in 1946, was included in an oil and gas lease issued ‘under the 
Mineral Leasing Act was not subject to mining location and in the absence. of 


a a showing ‘of compliance with the provisions ‘of the se of August 3 12; -1953, a - - 


| : “mining claim. located on such land i is invalid. 


Serra Procedure Act: Exemption Ftom—itining ¢ Claims: Deter | 


mination of. Validity | | 
iL mining claimant. is not. entitled to a \ hearing wider ‘the Adinthistrative Pto- 


te Rarer Acton the validity of the claim where it appeats on the face of the 
= peeord: that the. elaim is invalid. because the mining location. was" made at: a 


“time: when. the-land included in: the claim. was embraced in an. existing oil. 


| oe and. gas lease issued. under the. ter ms, of. the Miner al Leasing Act, and the. o 


vp SMO, claimant: had failed to comply. with the provisions of the act of _ 


August: 12, 1953. 


“Uned States ¥. Rei “O'Leary: et ‘al, 83 L D. ‘sit (0), 


_ «distinguished. re a page aba, 


pete eka cate 


+ 240s ay " CLEAR® GRAVEL’ ENTERPRISES,“ INC; | ae gal ss oe 
: a a saan May 81, 1957 ot a 
“APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


"lear Gravel. Enterprises, Ines; has appealed to the Secretary of a : - 
Interior. from.a decision ‘of. the Acting. Director, Bureau of Land 


“Ne, Management, dated November 16, 1956,. which. afhenied the decision : 7 


of the land office: manager,’ Reno, Nevada; ‘dated July 11, 1955, declarine: — 


the Clear Gravel No. 9 mining sper null and void because ae the time. 


the claim was located the land involved was-included in an-oil.and. gas: a 


—cJease and. therefore was not subject. to location under the-mining laws; 


= and for the further reason that the appellant did not. comply. with the 
-/ provisions of the. act of. August 12, .1953.- (30 U, S. C:, 1952 ed:, , Supp. ey 
ATI, secs. 501- 505), and the act.of. “August 18, 1954. (30 U.S. fon 1952 - 


_ed., Supp. ITT, secs. 521-581), which provided a a, means. for validating 
7 mining claims j m conflict with oil and gas leases. : BE ae tier 
.. The record shows that the claim was located on J anuary ‘21, 1946, i 
| "for the NEY sec..20, T. 21.S., R. 60 E., M. D. M., Nevada. “At that 
- time this land was etibraced i in oil and: gas lease Carsoii City 022240 
issued pursuant. to.an-application filed April 18,1945, 

In its appeal to the Secretary the: appellant. asserts. ie when: the 
“ claim: was located the appellant and its grantors made a discovery of. . 
gravel deposits ; that. the land was at that time chiefly valuable for the 
mining of gravel for coustruction. purposes ; that there was no evidence — 
of any drilling or work of any kind upon the oil and gas lease; that 
Ro. record of oil 'and.gas lease Carson. City:022240 was filed or. recorded 
in the. Recorder’ s office of Clark. County, Nevada; that ever since tlie — 


| ~ Jocation was made the appellant and. its grantors: have filed: each’ ‘year 


ae their proofs of labor: upon. the claim and. have done at. least $100 assess- | 


2 oe work each year in addition tothe mining operation. - 


ie ea MAM, another case involving other mining Sie. iecated: i te ap- | 
7 pellant'; in the. same township, Clear Gravel E inter prises, Ine., A-27287 - 
. (March 37, 1956), at-a time: ‘when the lands ineluded-in. the Jocations 
_ were also fab reccd in various oil and gas ‘leases, the Department: held 
that. these. identical, contentions. were without merit—. 880A 
| er nas He “in, that. Federal. oil and. gas: lease holders are not: requir ed. to. record iets: 7 
a leases on..the county recor ds; all of. the oil and gas leases. antedate. the, “year, 1946 
which. is the year. the. appellant alleges it. located the claims ; and. finally the appel- | 


4 ‘ant: failed to comply with the terms of the acts of Congress (supra) [reference. to . 
acts of August 12, 19538, and August | 14, 1954] which could’ have validated the 


~~ i elaims.- “The Depar: tment has held that. except in sittiations where a mining ‘claim-_ 


ant. compliés, with: the provisions of. thé: act ‘of: Aug ust: 12, 1953, ‘mining ‘claims ‘lo- | 
cated on. lands which were ineluded in oil, and: gas: leases or allowable applications = 


for such leases under the Mineral Leasing Act at the time the Jnining claim. was - 


- located § are invalid. CR. L. Greene et ah. 827181 (May 11, 195 5) ati 


ae 1 For Further aainone 6: the “effect that a mining claien. nee ‘be toca tad | on land ‘a 


embraced in an oil. and gas permit or lease see: Joseph H. McClory et al., 50-'L. D. 623, 626 ; 3 
(1924) ; Piltrot Co. v. Brittan arid Echart, 51 L. D. 649, 653 ues H. Lestie Parker 


ef al., 54 rT. D. 108, AmB (1933). 


- 212 :, DECISIONS | OF. THE DEPARTMENT: OF: THE INTERIOR [6f LD. 


Ins view. of the Deut pre evious aeacion of March 1956. on 
these contentions, no further comment need be made here. ie 

The appellant also contends in this appeal that the enactment of : 
the act of August 12, 1958, was not known to the appellant or ‘its 


grantors, and hence Fey had no opportunity to comply with the pro- -_ 


“visions: of the act: that. the act is contrary to the provisions of the fifth 
amendment to the United States Constitution in that it deprives the 
appellant of property, 1. e. , mining claims, without due process of law 
‘in that no actual notice was given it of the law ane no 0 opportunity for 
a hearing afforded it. | 

As discussed in the Acting Dir ctr S eee after the passage of 
the Mineral Leasing Act (30° U-S. C., 1952 ed., sec. 181 e¢ seg.) the De- 
partment uniformly held that mining claims hou not be located on 
lands covered by an outstanding permit or lease, or allowable applica- 


~~ tion for a noncompetitive lease (see cases in fn. 1). The act of August 


— 12, 1958, provided that mining claims located subsequent to J uly 381, 
1939, and prior to J anuary 1, 1953, on. public domain lands. included 
in an oil and gas lease or application for a lease could be validated, 


-. provided the owner of the claim filed an amended notice of | ieee ich 
. stating that the notice was filed pursuant to the provisions of the act 
: and for the purpose of obtaining the benefits thereof. The claimants — 


were required to file an pena notice within 120 days aes peu 


49,1958. 


The act of August 12, 1953, therefore; ¥ was pecme atin aia moabeeal 
by Congress of the Department's frequent ruling that mining claims _ 
which were located on lands included in an existing oil and gas lease 
- or an oil and gas lease application were void.’ The.act, therefore, pro- 


_ vided a means whereby these otherwise void claims could be validated. 


- Tn other words, the appellant and its grantors had nothing in the way 
of property rights prior to the passage of the act of August 12, 1953; 
‘consequently, the act could not ey depeive: them of property 

‘without due process. 

As for the appellants contented that it was not aware of the act 
and therefore was not given the opportunity to comply with it, the 
simple answer is that a citizen is chargeable with knowledge of the law 
affecting him, and the mere fact that he had no actual notice of a law 
_ does not. render the law unconstitutional. 

The appellant’s final contention is that the action of the manager 1n 
declaring the mining claim null and void did not comply with require- 
‘ments of the Administrative Procedure Act (5 U.S. C., 1952 ed., sec. 
1001 ef seg.) in that such action was made without proper netics and 

an n adequate hearing contrary to due ee of law, and. because the 
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manager is not an officer authorized by section 7 of the act to. ‘preside. ee 3 
| hearings under the act. The appellant cites the Department’s decision: 
in United. States v. K eth v. Cae eb ah, e 1 D. 341 (1956), in - 
support of his contention. - 2 = 
The appellant’s contedtion: is ‘without rietit andi is snot supported by _ 
the decision in the O'Leary case. In that case the manager held that. : 
_ charges brought by the Government against a.mining claim located by. 
O'Leary and Donald.K. Moore had been sustained at a hearing before, 
the manager and held the claim invalid. The charges brought were 


| on the grounds (Z) that the land embraced in the claim was non-min- — | 


eral in character and (@) that minerals had not been found within the 
limits of the. claim i in sufficient quantities to constitute a valid dis- 
| covery. - 
. The appellants O'Leary and Moors. eueided ee ina hr 
tion as to whether there had been a discovery of valuable minerals. on 
- the claim, they were entitled to a hearing on the question presided at by _ 
an examiner appointed. under section 11 of the Administrative. ‘Pro- 
cedure Act, and that a hearing presided over n by t the manager of the 
land office violated the act. | 
The. Department. held that even oust ee is no statutory re- 
quirement that a hearing be held to detera ie the validity of a mining ~ 
~ elaim, inasmuch as a mining claim is a claim to property, the claim _ 
‘may not be declared invalid without. ‘proper notice and an adequate ~ 
_ hearing in accordance with due process of law, and that since a hear- 
ing was necessary it must: conform to the requir ements of the Admin- 
- istrative Procedure Act. 


The decision in the O'Leary « case was hae on. er fact at ae. 7 


- oly issues in the case were whether or not the land embraced i in the 
Moore-O’Leary claim was mineral in. character and whether a valid. 


discovery. had been made. These issues were clearly questions of 


fact: upon which the appellant’ should: be permitted ‘to present his — 
evidence before a hearing examiner authorized by the Administrative _ 
Procedure Act. A land office aes is not an ome, authorized by Ces 


section 7 of. the: act. . : io 
‘In the present case there are no y questions’ of fact wwhatdoaver: The 


appellant does not deny that its claim was located after an oil and gas 
_Jease had been issued on the land embraced in the claim, nor is there any +. 
_ allegation made that the appellant complied with the act of August 


12,1958, supra. Sirice these facts are admitted, as a matter of law _ 


the claim 3 isnull and void. There i is no necessity for a hearing i in such 
a case, and, the ems 3 announced in, the O'Leary. case 1S clearly: not & 
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The ‘appellant adda mihi its. appeal to the Secretary a petition 
_ for reliearing of the. Department’s: previous. decision, Clear Gravel. 
- Enterprises, Ine, A-27987 (March 27, 1956), in view of the O'Leary : 
. decision. As previously mnentioned,; that appeal involved other claims 
owned by 1 the appellant in the same township | as the land involved i mn 
this. appeal. The appellant: bases his. petition. for rehearing on. the 


| contentions that the ‘act of ‘August’ 12, 1958, is violative of the. fifth : _ 
| amendment. because it does not provide actual notice to a mining 


claimant or a a hearing and. that, the O'Leary decision. requires that a 


| provisions ‘of the Aaminjettative Procedure. Act. pcr as “he 

— decision in this appeal has determined that there is no violation: of. 
the fifth amendrnent and that the Administrative Procedure Act. does 
not apply where a mining claim is null and void on its face and as > ee 


- matter of law,: the. petition for rehearing i is denied. .° 
Therefore, pursuant to the authority. delegated to the Solicitor. by “a 


. the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
oF. RB. 67 94), the decision of. the Acting Director, Bureau of Land . 


Management, is affirmed. 
| Epox tT Wai,’ 


ey. site 
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‘ oil and Gas Teases: Drilling—Oil and Gas Leases: ‘Termination 


_ Under section AT. of the Mineral Leasing Act, as ‘amended. by the act of August : 
‘8, 1946, a. competitive lease in its extended term by. reason of production a 


: terminates. by: operation: of ‘law. when production | ceases unless diligent: fe 


- : ar ing oper ations’ are being conducted: on the lease at: that time, in the ab-" | 
..- sence of, an 1 order under, section 58 suspending oper ations: and: production ¢ on: 
ae _ the lease. Be, Get, : J pe Be: 
- Oil:and.Gas Tentes: Production . ee eB Le ee 
| ‘Production. from a lease may eee. ‘Be ar as shaves ceased on ihe. : 


~ final day of the last ‘month during which any production from. the lease 


was reported where the exact, date. of, cessation OF ‘production within th at a 
month i is not known.. | a | a | 


BNE ae gk eal Sa 
te Be ec ok! 


Oil. and. Gas.Leases : “Extensions: a ee eer ee ee ee eee Oe ce 
_Under the Mineral Leasing ve as. amended iby ‘the ae. of Aly. 29, 1954, if 7 
production, ceases ona. competitive. lease Which. is in: an: extended, term by. 
4 7 reason of production, the. lease terminates by operation of law. unless : At) 
within 60 days ‘after eessation of pr oduction, ‘peworking® ‘or drilling operations - 


are. begun on the lease and thereafter conducted with reasonable ‘diligence: _ 


: during the ee of nonproduetion ; “or oa an. order or consent of the ero 7 . 
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tary suspending operations: or ‘production. on ‘the sence. has heen issued: or | 
(3). the lease contains a well capable of ‘producing: oil or gas. in! ‘payiaig 


- quantities and the lessee places the. well on a producing status ‘within ae wa 
-. reasonable time, not less: than. GO. days. after. notice to-do so, and thereafter : ms ne 


; _. continues: production unless and until the Secretary : allows suspension. 
Oil. and Gas Leases: ‘Extensions . | Eke 


| Where the holder of a lease nica is.in 1 its vextended term because of pre oduction a 


3 performs some reworking ‘operations. following. the. cessation of. production: . - ae 
‘but fails to continue the opet ations, he is not entitled. to an extension of his 7 a 


| lease. - 


Oil and Gas Leases: ‘Extensions 


Where pr oduction: fr om a. lease ceases because the well. is no longer ‘capable of A. ~ 
Ze production, the lessee i is not. entitled to the benefits. of the provision in section. Parok ; 
17 of the Mitieral Leasing Act which provides that ‘no lease on which there: ~ 

is a well capable of production shall expire because the lesséé fails to produce’. 
it unless the lessee is. allowed. not less than, 60 days after: notice to place the. iS 


well. on a. pr ee eee 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT - 


Steeles Drilling’ ‘Corporation has. appealed to ‘he. enaee oft the se " ; ; 
Interior from a econ of November 2, 1956, by the Director of: the. ia 


Bureati of Land’ Management: holding that competitive oil and gas: 


~ Jease Cheyenne: 080570 ivaated by operation of law on July 31,1954. _ - 

-_ The lease was issued on June 1, 1949, to E: M. Carlson on 120 acres of: ees 
land in Big Muddy Oil Field, ‘Wyoming, for a term of 5-years and'so*.- 

long thereafter as oil-or gas was produced i in paying: quantities (sec: “4 - 
tion 17 of the Mineral. Leasing Act, as:amended by the act of August 8,:. 
1946; 80 U. S. C., 1952 ed.,-sec. 296). An-assignment of the lease” ne a 


- to the Steelco Dr illing Corporation” was. approved on July 26, 1949. 


In a decision of February 15, 1956, the manager of the Cheyenne Pa, 
land office: held that the lease terminated: by: operation | of. Jaw. on. J aye uy 
31, 1954, inasmuch: aS. production ceased in July 1954, after: the: lease Z 

was in its extended: term by reason. of the discovery of oil. ott the lease’. >. 


Pa on June 27, 1950, during its primary: term; and that, since J uly: 195 ders s 


the lease’ has. neither: produced nor contained a well capable: of pre. a 


ducing in paying. quantities and no reworking or-drilling operations: - 


— to: restore: ee were: carried: on within 60: — after: ears a 
: tion ceased. ist iam. UE Te ke ele ae to Zs weg 
~ Imits’ appeal to the: Die from’ the manager’s: decision: ‘the’ lessee! : 
- requested:that the lease :be- reinstated’ and that’ the:lessee-be. given an: 
opportunity to- restore production or at. Jeast. be allowed: to, relhove: in 


the casing and. other installations in the well.’ 


~The wellon the lease; drilled :in 1950,-was: éppiatly nes ‘until : > 7 
| some time | in SJ pee 1954. an March 1954 pprocueaon diminished: paeke ee 
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"4 “sandfracing” (sand fracturing) operanone were conducted in an 
attempt to increase production, but. the operations. were unsuccessful. a 
Reports by the Geological Survey indicate that the: one well on the | 
lease produced only nine days (a total of 21 barrels of oil) in July © 

1954, and that since July 31, 1954, the lease has not produced and there 


has been no well on the lease ospable of producing in paying quantities. 


The records of the Geological Survey do not show the exact’ date in 
July 1954 on which production ceased and the appellant cannot locate 
its production records for J uly 1954, but it has reported 3 no commercial 


_ production from the lease since the report oF nine days production 


- in July 1954. 
~ Ordinarily, a lease issuéd under section 17 of the Mineral Leasing 


ran Act, as amended by the act of August | 8, 1946, which is in an extended 
_~ term by reason of production, expires. whee production ceases (in the 


_ absence of an order under section 39 (30 U.S. C.,'1952 ed., sec. 209) 
suspending operations and production) because ececion 17 provides 


~ that leases issued thereunder shall be for a primary term of 5 years 


~ and shall continue so long thereafter as oil or gas is produced in 
- paying quantities. Before July .29, 1954, the only. provision of the 
Mineral Leasing Act which would fave prevented expiration of the 
appellant’s lence! in the circumstances of this case was the provision 


7 - in section. 17. that a lease “upon which there is production during or. 
after the primary term shall not terminate when such production 


ceases if diligent drilling operations are in progress on the land under: | 


- lease during such period of nonproduction.” If production. from the’ 
-appellant’s lease had in fact ceased before July 29, 1954, the lease. | 


could have continued past the date of cessation of pr oduction only if 
— diligent: drilling operations were being. conducted on the lease. How- 
ever, it is unnecessary to determine ~ayhathies such operations. were 


| . being conducted ‘because the appellant has been given the benefit of. 


the doubt and it has been assumed, in effect, that production continued. 
~ until July 31, 1954, and ceased on that ne Of course, if production 


a had ended ae J uly 29, 1954, and:there had been no diligent drilling . 


operations on the lease, the lease would have terminated. by pperston 
of law on the cessation of production. - 
-On July 29, 1954, the Mineral Leasing Act was amended in- eer | 
_ Ways, srelidiie the amendment of provisions governing the termina- _ 

tion of leases on which. production ceases (20°U. S. C., 1952 ed., 
Supp. TIT, secs. 187a, 188, 226, 226e). One of the provisions simended: 
was the provision quoted above relating to the extension of a lease 
upon. which diligent drilling operations are being conducted. “This 

provision was amended eens subsection — of: the. act’ OE J ee 29, 1954, 
to read as: follows: . : Sy i 


(al SSPEELCO DRILLING CORP. | hs - eae 
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” Any iadse iisued: under this. Act which is: subject to ter mination — yeason ‘of. 


cessation of: production shall not terminate if within sixty days: after. ‘production 
ceases,’ reworking or drilling operations are commenced on the land under lease . 


and are thereafter conducted with reasonable diligence during such period. of - 
“nonproduction. No lease issued under the provisions. of this Act. shall expire . a 


‘bécause operations: or production is. suspended. quder any . -order, or: with the 


“consent, of the Secretary of the Interior. No lease ‘issued under the provisions: — 
of. this: ‘Act. covering: Jands on which there is a -well capable of producing .oil ” 
or gas in paying quantities shall expire because the lessee fails to pr oduce the... 


‘same, unless the lessee is allowed a reasonable time, but: not less. than ‘sixty 
days after notice by registered mail, within which to place such. well on a: pro- 


ducing status: Provided, That after such status is established production ‘ ‘shall : 7 
continue on. the leased premises unless and until suspension “of production. is Z ar 


allowed. by the Secretary ‘of the Interior under the pr ovisions of this. Act.. 


“The quoted portion of subsection (1) of the act of July 29, 1954 thaw es 


‘inafter referred to as the act of July 29). sets forth fine distinct or 


“and separate sets of conditions or circumstances in which a. lease will 
‘not expire evén though production has ceased and the lease is in an 
extended term by reason of production. The second condition men- 
tioned in subsection (1), that no lease shall expire because of the _ 
“suspension of operations or production. under any order or with the © 


consent of the Secretary, has no relevancy in the instant: case, there pe, 


having been no consent or order of the Secretary. suspending oe | 

‘tions | or production on this lease.: . a 
- The first provision of subsection (1), that a lease on ae produetion sad 

has ceased will not terminate if within 60 days after production ¢ ceases, 


reworking or drilling operations + are begun on the leasehold and — : 


carried on thereafter with reasonable diligence during. the period of 


nonproduction, allows a period of 60 days after cessation of production - 


‘within which a lessee may begin reworking or drilling operations 
which, if continued during the period of nonproduction, will prevent 
“expiration of a lease that would otherwise expire. 43 CFR 192.121 — 
“(a)s ; issued pursuant to the first provision of subsection (1), , provides: _ 
_ A lease which is in its. extended term because of, production shall not terminate : 
apou cessation of production if, within 60° days thereafter, rewor ‘king or drilling 


“operations on the leasehold are commenced and. are thereafter conducted’ with 36 
‘reasonable diligence during the per iod of nonproduction. 


In a decision of J une 22, 1956; by the ‘Acting Director of the Bittean =e 


of Land Management, the manager’s decision was: suspended for ‘30. 


‘days within which time the appellant was. ‘requested to'submit' satis- - 


‘factory: evidence of: neon the exact date of cessation of production, of i. 


“1 The. Brnane “drifting, operations” refers ia the. actual Giger or. deepening ee fa: tiple 
with. a String of drill tools, . “Reworking. operations” | ‘are performed. to ‘restore: the flow . 
“o£ oi] in' an: existing well which -has ceased: to: flow. or has. diminished: in’ ‘production,: and 
_the phrase covers a. variety of. operations including evn DIAG, bailing, : and sgand-fractur- | - 

' ing (Monta: Oil Company. 63:1. D: 392, 396:(1956) ). ee eee ee eae 
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- : - oil. or. gas in n paying quatitities fon thie. lease, (2): a. detailed Siena a 
> of drilling Operations. conducted on the lease during the period of non- 


hos, -production;-and (3) a‘detailed statement. of all other effortsmadeim- 


: mediately’ following the cessation of production to: place the well on'a 
ie “| pre oducing status. “The Acting Director’ S decision gave the appellant 
san. opportunity. to show. whether, atter. production ad reworking 


Pon drilling operations: -were.conducted in. accor dance with, the. first oe 


= provision ¢ of subsection (1) of the act of July 29. 


In. response ‘to. the Acting Director’s decision, the: pr esident: ‘of 


: : | “Steele | Oil Company, oper ‘ator under the lease, submitted a statement : ; 
+, that-on- Mar ch. 29, 1954, a “sand- fracing” oper ation began. which was 


oe completed: on Apr ‘it 2,.1954, that Servicing was done on May 20and21, 


‘ : 7 1954, and that between. August 6 and August 9, 1954, re-wor ‘king. and | 
ser wicing operations were. conducted onthe i He stated that there ve 


-. Was.some pr oduction j in the course of these operations but the company’ aS fe 48 


records did not show the amount or the details; that. after August 9, 


1954, effor is of the company were confined to negotiations. with other 7 


a oper ators who. believed that the Dakota sand could be pr -oduced with 


| - further « oper ations and. who, wanted to produce the well. fro ‘om. ‘a sand, e's 


Ss _above, the Dakota. sand. 2 


“An affidavit by Stanley Stnalec; ‘production supérintandént. on. 1 the . 


— S lence, during 1954, was also submitted for the appellant,in response to. 


| the Acting Director’ s decision. .Mr. Smalec’s affidavit stated that the 


i well on the leasehold produced from the Dakota sand for several years. 
--- +. and into the year 1954 when production. tapered. off until the “sand- 
ee fracing” operation. was done; that after. “sandfracing,” the. well was 
Se pumped, but not very much new oil was recovered and the well would 
> have to be shut down when dry; that several weeks after‘ ‘sandfracing”, 
aa he. was or der ed to shut down. the well. Mr. ‘Smalec stated further that 


| : Pkae his opinion it cannot be said that. the well on this lease i 1S. incapable | 
Of. producing until fur ther efforts are. made.to restore. production In- 


es cluding: (a). hot oil treatment, (b). casing swabbing, and. (c) testing — 
the: Wall Creek sands (above the Dakota sand)’ in which there were | 


7 _oil showings when the well was drilled, but which were not. tested be- 


- . cause of ihe Dakota sand objective. 


~The material submitted by the appellant shows that there have oe " 


é | no, oper ations of any. kind. on. this lease since August 9, 1954, Tf the 


Ps “servicing: operations conducted. on: the lease during. the four. days me 


= August 1954 are regarded_as the. commencement. of reworking | opera- | 


sin tions within 60 days. after cessation of production within the meaning we 


i: of the fi st ‘provision: of subsection. (ay of the act of July 29,1954, the 


— s ‘remaining requirement. of. that. ‘provision, that. reworking ¢ or -azilling ag8 


2 # Apparently oll from thin: lease has Been: produced: a ‘from: the: Dakota sands 
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: “operations. thereafter be ‘ ‘conducted. swith reasonable diligenice” ae 7 
the period of nonproduction, was not met. By discontinuing the serve . 
dicing operations which were. conducted for four days in August 1954 


and by not conducting any other operations after production. “from. the Be S 


lease ceased, the appellant. lost the. opportunity, under the first. _provi- - ; 


-sion of Secon (1) of the act of J uly 29, to. continue for the period | 2 


of nonproduction attempts to restore production, and so to: -prevent | 
~ termination of the lease.. Accordingly, 1 the lease was-not extended by 4 
~ reason ofthe first provision of subsection (1). of the act.of J uly. 29,-and- 
the Department cannot grant the appellant’s request, that: the. en 

be reinstated now, long after. the expiration: of the period allowed by - 


the first provision in. ‘subsection - (1) of the act-of J uly. 29, ‘and allow 


another 60-day period of. time for reworking and d drilling aperations: | 
such as those sug geested in the Smalec affidavit. ie 
The third provision in subsection (4) of. the act of a uly. 29, that. a 


| “Tease « covering lands on which there is a well capable. of producing. oil | 


or gas In paying quantities: shall not expire. because the lessee fails to - 
‘produce it unless the lessee is allowed not less. than sixty days. after : 


notice within which to place. such a well ona producing status,. is. a 
applicable. only to leases.on which there i isa well capable. of producing | 


_oil or gas in paying quantities, and unless there is such a well;.a notice _ 
under. ‘the third provision of, subsection (1): allowing a, lessee not less 

than sixty. days within which to place his well on.a ‘producing. status 
“would not be proper. The regulation (43 CFR 192.121 (b)). igeued Bus 
pursuant, to this provision of. the act, of J uly : 29, provides: Bee ee as 


“(b): No lease. for lands on which there. is a ‘well capable of producing ott or se 


gas. in paying quantities shall expire. because: the lessee fails to produce. -the 


same, unless the lessee fails. to place. the well on a producing status, within 60 e | 
days after receipt: of notice by registered. mail from. the Regional Oil and Gas - ~ 


Supervisor to do so: Provided, That after such status is. established “production. 


shall continue on the leased | premises unless and’ until suspension of production . oP ; 


is allowed by the. Secretary: of the Interior under the provisions of’ the act. . 


‘The: language of the: statute :and of the ‘pertinent’ regulation’ plaitily : 


: refers only to. leases on which there is 4 well capable of producing oil | 


or gas in paying quantities, and | the legislative history of the pro-— | 
vision likewise indicates that it was intended to area acas only 1 leases 
with wells capable of producing oil or gas. ; | 





neports by the isennté Committee on. interior ‘ind. ae Affairs and by. this a Deneets 


ment on §;°2380- (834 Cong. 3 24 SESS, -(1954)) which became the. act of Suly. 29," 1954, ‘eXe 


plain that the :third. provision: of: subsection (1) was intended. to ‘cover. situations’. ‘where: 7 
a well capable. of producing oil or gas is, shut off for various reasons, . such as lack of pipe-. 


; lines, roads, or markets for oil: or gas, in which event: the provision. would. continue the _ 
lease for: at least. 60 days: after: notice to:a lessee that he must, place: his ‘well om a: produe- a4 


ing status (S. Rept. 1609, 83d Cong., 2d sess. (1954), pp- Bs, 8s, In the. instant. case, the 
| well was ‘shut down because production failed... aw abe eet he cee arte Mee ray ne 
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| Although the Geological Survey aed that there has been no 
: well‘on the appellant's lease capable of producing oil or gas in paying 
- “quantities since July 31, 1954, the appellant nonetheless apparently 
believes that under the act of July-29, it is entitled to a period of 60 
‘days after notice to show that the well on the lease is capable of pro- 

- ducing. The appellant-contends that further operations on the lease 
are necessary before a determination that the well is not capable of 
producing should be made, and that without further operations such — 
8 determination is arbitrary. | 
The third provision of subsection (1) of ite act of July 29 does not — 


a ovide or contemplate that after production has ceased a. lessee will 


be allowed 60 days in which to ascertain whether he has a well cap- 
able of production. The third provision covers only a situation where, 
‘at the time when production | ceases, there is on the lease a well cap- 
able of production. The Smalec affidavit makes it quite plain that — 
‘on July 31, 1954, the well on the appellant’s lease was incapable of 


7 ‘pr oduction and that the operations suggested by him would be for the 


“purpose of determining whether the well could be produced again, 
not for the purpose of resuming production from a well which is 


_ known to be capable of production. 


‘In connection with the appellant’s assertion that a determination - 
‘of whether its well is capable of producing should not be made until 
‘after the testing of the Wall Creek’ sand above the Dakota sand, a» 
report by the Geological Survey. states that a well drilled éhrouch 
“a potentially productive sand, but not tested or placed on production 

in such a sand, is not’ repuirded as a well capable of producing oil or 
_- gas.in paying quantities within the meaning of the act of July 29. 
Neither the possibility that: oil or gas might be produced from the 


a well on. this lease from a sand which has not been tested or produced 


‘nor the desirability of conducting further operations on this lease 
ei provide a basis for a determination under the third. provision of sub- 
- section (1) of the act of July 29 that the well is, in. fact, capable of 
-producing oil in paying ‘quantities. In the absence of. ns a deter- 


- ‘mination, the third provision of subsection (1) is inapplicable, and 


the appellant’s belief that it is entitled to'a period of 60 days after 


-notice under this provision to show whether the well on this leasehold - ; 


is capable of production is not. correct. 
Since reworking or drilling operations required i the first: pro- 
‘vision of subsection. (1) of the .act.of July. 29 were not conducted on 


~ - ther leasehold for the period of nonproduction,. since ‘there has been 


“no order or consent of the Secretary suspending operations or pro- 
-duction on. the lease, and since the: lease does not contain a well cap- 
: “able of producing oil or gas in paying quantities, the appellant’s lease 
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was snot fcoatinned under any et the. provisions of abeection (1) of. the : 


act of July 29. Accordingly, the decision holding | that the appellant’s a 


lease terminated by. operation ‘of law'on July 31, 1954, was correct. 
Therefore, pursuant. to the authority deleesied to the Solicitor’ by. 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; ‘17 
F. R. 6794), the decision of the Director, Bur eau of Land Management : 
is affirmed. ) - 
ioe T. FE RITZ, | 
| renee Solicitor. | 
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Rauiadatvstive Pecoodure Act: Hearings Bxaminers—Rules of ‘Practice: 
_. Hearings | . sail we ) | 
. “Where a contestee does not idect to the fact. that the hearing ee was not 
- appointed in accordance with the provisions of the Administrative Procedure | 
. Act until the case is on appeal to the Secretary, the objection is not ay 
| and does not require that the proceedin gs be set. aside. ars 
Administrative Procedure Act: Hearings Examiners—Rules of Practice: 
Appeals: Generally | | , s | 
_ Assuming that an objection to a hearing ‘ofhicer (that he was. not appointed in 
accordance with the Administrative Procedure Act) would be timely if made 
- for the first time on an. appeal. to the Director of the Bureau of. Land Man- 


agement, failure.to raise the objection at that time will constitute a waiver 
' of the objection. ae | 


Rules of Practice: Hearings—Rules of Practice: : Supervisory Authority of | 
‘Secretary : | : ae 
Where a timely: objection was not. raised ‘by a contestee at a “hearing: that the 
| hearing officer was not appointed in accordance with the provisions. of the 
Administrative Procedure Act and there is. no. showing. of actual -prejudice | 
to the contestee, there. is no warrant for the Secretary to exercise his dis- 
_eretionary.. power eg set aside. the prior, Proceeding gs ; and .to order a new | 
hearing. ee ee oe Co ee oe eee RG 
Rules of Practice: Generally—Constitutional law 


It is nota deprivation, of “due process”. for an officer other than the « one who 
| heats the evidence t im a mining contest to decide the case, 


" "MOTION: TO VACATE PRIOR. DECISIONS: AND REMAND CASES: 
one coe ae...) FOR (REHEARING | 


| “‘Klona6 A. Adams aad Lula Haris filed tliree iineral spalications : 
covering im all. eight placer mining claims in Charlie Canyon, which is — 
near r Castaic, California, some 40 miles from Los Angeles. , The lands 
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” are in a » pational for est. Contests’ ‘were initiated by the United States 


-F against each of the claims upon charges made by the United States 


Forest Service, Department of Agriculture. 7 
A consolidated hearing was held on the contests on J anuary aT and ‘ 


7 28, 1954, before. the acting manager of the Los Angeles land office aS 


‘the hearing officer. - In a decision dated October 18, “1954, the manager 


" of the Los Angeles land office recommended that cha: applications for 
patent be denied and the mineral entries canceled. Upon appeal by __ 


- the contestees, the Acting Director of the Bureau of Land Manage-— - 
ment, in a decision dated April 2, 1956, affirmed the rejection of the 


applications for patent and modified the manager’s decision to declare 


‘the claims null and void. Thereupon on May 4,.1956, the contestees 


: . took this appeal to the Seer etary and on June 13, 1956, after having 
been given. an extension: of time, ‘they: filed their ‘brief 4 in support of 
. their appeal. . On November 26, 1956, the contestees filed a motion for 


oral argument. After several ‘postpotiements the oral argument was 


set for March 15, 1957, before the Deputy Solicitor at Washington, 


D.C. “However, on. March 4, 1957, the contestees filed a motion to con- 
tinue the hearing pending. a ‘ruling. on another of contestees’ motions 
filed that day to vacate the prior decisions and remand the. cases for 
| rehearing. | ‘Thereupon, by a letter dated March. 11, 1957, the ey 
Solicitor postponed the oral argument indefinitely. 

The contestees base their motion to set aside the prior decisions and 
remand the contests for rehearing on the pr oposition that the proceed- 
ings did not. comply. with the pertinent provisions of the Administra- 
tive Procedure Act (5.U. 8. C.; 1952 ed., sec. 1001 et seq.). - 

In a recent decision, the Depa tment held that contests avian: 
the validity of mining. claims must be conducted in accordance with 
the provisions of the Administrative Procedure Act. United. States. 


v. Keith V.O' Leary e al., 63 1. D. 841 (1956)... However, in that case, 


| before. any testimony was taken at the: hearing held on May 12, 1953, - 
- O'Leary. filed .a motion to: dismiss on a’number of grounds, one re | 
which was that the. Department was required to pr ocead | in accordance : 


| : 4 with the provisions of the Administrative Procedure Act. The man- 
eae ager denied the motion and continued with the hearing. oO "Leary, 
- however, persisted in his objection before both the Director of the ee 

- ‘Bureau of Land Management and the Secretary. | | 


In this matter the contestees first raised an objection to ies manner | 

in which. the. hearing was. conducted. in: their motion filed. March 4, 
_ 1957, more. than 3 years after the hearing, more than 2 years after the | 
_ Inanager’s oo and, almost - a year, after the Acting Director's : 


oe ‘decision. 


The issue, thus, is ; whether as Department ‘must, as a eee of 
~~ ¥ ight, Dee a contestee a rehearing on a mineral contest on the ground 7 


tas 
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that. ihe cre was ‘not Tore in accordance with thé Naministrative 


: Procedure. Act where the contestee raises the issue > for the first, aoa Sie. 


in his appeal to the Secretary. ee -_ 
In Onited States et al. v. L.A. ‘Pucker Truck ange Tn NC, 344 LU: So 


83 (1952), the court. held that although | an. Interstate ‘Commerce’ Com: = 


mission examiner had not been appointed in accordance with the ‘pro- 
visions of the Administrative: Procedure Act, as he should: have been 
(Riss: & Co. v. United States, 341 U.S. 907 (1951) V5. “the defect in 
the examiner’s appointment Was all infegularity. which would invali- 
date a resulting order if the Commission had. overruled an appropriate - 
objection made during the hearings. But it is not one ‘which deprives 
the Commission of power or jurisdiction, so that even in the absence of 
timely objection its. order should be-set: aside asa “nullity.” ~ (P. 88. J 
~ Following this holding other courts have also held that failure’ to 
- comply with the Administrative Px rocedure Act does: not invalidate the 
proceedings: or actions of the: oo) if there ‘has not been a ey ; 
objection. ae | 3 it Seren 
In view of these Midines: it is ‘elder that an Fatt that the Pee | 
visions of the Administr ative Procedure Act were hot. followed. does 


~ not of ‘itself: invalidate the prior proceedings 3 In these contests. The. 


question resolves itself into a determination of wh ether the contestees’ 


: objection has been timely made. 


None of the cases cited above involve an euch made before thé oe 
administrative. process was completed. ora in the L ucker 
~ case, the majority opinion. states: — ak ene a 
: In Riss é Co. v.. ‘United States, 341 u 8. 907, this Court held that ; officers. ne ia? 


. jug applications for. certificates of. convenience and necessity under § 207: (a)~ a 


' of the Interstate Commerce Act are subject to the provisions of the Administra- 
tive Procedure Act. * ue But timeliness: of. the. objection was not before us; 
‘because in ‘that: case the examiner *g ‘appointment~ had been twice. ‘challenged. in 
_ the. administrative proceedings, once, as tt should have been, before. the enaminer — 
at the hearings and. again. before the Commission on a petition. for ‘rehearing. 
That decision established only that a litigant in such-a case as this who does 
make such’ demand at the time of hearing is entitled to an examiner. -chosen as. 


the Act prescritics.” TP, 88; italies. added.}.. Ba ee a” Aa 
‘The. question. not. being foreclosed. by ‘pr ecedent, we hold. that the defect in. 
the. examiner’ "S- appointment, was an irregularity which . would. invalidate are: 
sulting order if the Commission had overruled an appropriate ‘objection made ; 
during the: hearings. But it is not. one. which deprives the Commission of power 
or jurisdiction, ‘So that even in the absence ‘of mend objection its or der should . 
be set aside as a nullity. es 38; italics added.J— ete oe eS fhe es - 


i‘ 1 Democrat Printing Co. v. Federal ‘Comnisinioations Dointuaton.. 202 Rr. 2a 208° (App: _ 


D. Gan 1952) objection first made. in. ‘judicial review; | Pomprowitz. et al. -v.. United States, . i 
119: F. Supp. 824 (D. C..,. “Wise. 1954; apd. per. curiam. 848. U. “Se Boe). phieenen: made to es 
oy agency T months after record closed. . 7 . 
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Thi is also to be Bee that in iocinate 7 on page 37 the court points 
out that the Interstate Commerce Commission is: granting rehearings 
only in cases where the applicant made an_ objection before the 


7 examiner. The court gave no hint that it thought the Commission 


was unduly restrictive in refusing rehearings 1 in cases where the objec- | 
-tidn was not made before the examiner. : : 

. This practice of the Interstate Commerce Commission was again 
referred to in Monumental Motor Tours, Inc. v. United States et al., 
110 F. Supp. 929 (D.C. Md., 1953), which held that an objection ‘6 


the qualification, of the hearing examiner first made on:a second. =. 


petition for reconsideration is too late. The Commission itself had. 
denied the petition for rehearing on the ground that the objection _ 


» -was not made before the close of the hearing. In upholding the 


~ Commission’s action the court quoted from the Zucker case most of 
the language quoted. above, emphasizing the same words as have been 
. emphasized in the quotations. This leaves little room for doubt that. 
‘the court read the Zucker decision as requiring that an objection, to 
be timely, must beraised atthe hearing. _ 7 
The court also quoted from the Tucker case the re 


* * * Simple fairness to those who are engaged in the tasks of administration,  . 


: and to litigants, requires as a general rule that courts. should not topple over’, 
administrative decisions uuless the administrative body not only hag erred 
but has erred against objection mane at the time appt opriate under its practice. 
TP. 87; italics added, ] 

‘As has been stated above, the contestees did not object. to the quali- 
fication of the hearing officer either during the hearing or on appeal to. 
the Director. The Department’s rules oe practice in effect, when the 
contestees appealed to the Director provided : : | | 

% * * All grounds of error not assigned or noticed and argued in the ~~ 
brief will be considered as waived.. 45 CFR 221.50. | 

* Byen assuming that an objection. first: raised on appeal. to the 
Director would ies been timely, the contestees must be deemed to. have 

waived this ground of error by not having raised it.at that time. - 

_ The contestees further seek to ‘distinguish ‘this: appeal from the 
Tucker case onthe ground that there is an inherent unfairness in-this 

case because the Department instituted the proceedings and is a party 
to. it and the manager Was ‘in part ‘responsible for" “assembling” the 
case against the contestees. __ 7 

The short answer to: this point is that i im ong case ‘the jhe rzes ao gainst. 
the mining claims were instigated. by the Forest .Service of the De- 
partment of Agriculture, whose officers investigated. the ‘Claim and 
conducted the prosecution. 43 CFR 205.2, 205.7, 205.9.. Sse 

- However;'I do not believe’ a distinction is valid even i 1 the case of 
a contest brought and conducted by the Department of f the Interior. 
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The contestees made no suggestion that the hearing ae or the man- 
ager . exhibited bias, favoritism, or unfairness. . The contest was .con- 
ducted 3 in accordance with procedur es which have been: in effect’ for 
many years and under which thousands of mining claims have been. 
adjudicated. Although there was not as complete. a separation of 
functions as the Administrative Procedure Act requires, I cannot find 
that the procedure. was so inherently unfair as to. invalidate the 
hearing without a specific showing of prejudice to the coutestees. 
See. Pucker case, supra, p. 85, and Monumental case, supra, p. 933. 

The contestees also allege that they were deprived of the opportunity 
to take advantage of certain procedural steps provided by the Admin- 
_ istrative Procedure Act (5 U.S. C., 1952 ed., sec. 1007 (b)). How- 
ever, if failure to comply with the PROT One of the Administrative 
Procedure Act relating to the appointment and qualification of the 
hearing examiner does not invalidate: the proceedings, failure to 
adhere to technical procedural requirements cannot have that effect. 

The contestees also charge that “due process” requires that the officer 
who-hears the.evidence must. make the,decision.. This issue has long 
since been settled adversely to the contestees. Morgan v. “United 
States, 298 U.S. 468 en Monolith Portland Cement he et. at., 61 
_ D. 48,46 (1952). 

Therefore, pursuant to the entharies detsonead to ne Solicitor by — 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 
17 F.R.-6794), the motion to vacate the prior decisions of the manager — 
and the Acting Director and to remand oe cases for rehearing is 
ee ae 

EpMUND r. Frirz, 
Deputy Solicitor. 


NELSON A. GERTTULA 
A-273825 Decided June 20, 195? 


Public Lands: ‘Disposals of 


- Publie land which has been asia by Executive Order No. 6964 may ‘not. 
be disposed of until it. has been classified, pur suant to section 7. of the. pylon ; 
GE azing Act, as amended, as suitable for such disposition. 3 


| Taylor Grazing Act: Generally | Be 
ae “right te select ‘unappropriated. public land in lieu- of land. relinquished 
under the.acts of July 1, 1898, and: May 17, 1906, cannot be satisfied unless 

_ the land selected, if withdrawn, is determined, pursuant to the provisions: of ° 

a “section % of tlie: Taylor Grazing Act, ‘as amended, to” ‘be ao oper for the satis- 
%5 7 7 ‘faction of the liew Hight... 
48223657 
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| Taylor Grazing Act: Generally 


Section 1 of the Taylor Gr azing Act, as amended, ‘does not Pre ize the holder | 
of a liew selection right to select withdr awn land ° ih satisfaction ot his right. ; 


| ‘Public Lands: ‘Classification—Taylor, Grazing Act: Classification | | 
In exercising. the discretionary: authority - vested in. him by section 7 of ‘the E 


‘Taylor Grazing Act, as amended, the Secretary may properly consider and 


an weigh all factors which have a bearing on the suitability of the land for use 
or disposal, including the effect on the public interest. ’ ues 


Public Lands: Classification—Taylor Gr azing Act: Glassin cation . 


AS a general rule, the first application filed for the. classification of land under 
section 7 of the Taylor Gr azing Act, as amended, is entitled we poy consider Ta- . 
tion over subsequent applications for the same land. s See Be" 


Public Lands: Classification—Taylor Grazing Act: Classification | 


The fact that land may be suitable for disposition under the first application vo 


filed therefor does not require the land to be classified for such ee an 
' if the land is more suitable for other disposition. Seo. te eee 4 

Public Lands: Classification—Taylor Grazing Act: Classifieation—State if 
Selections - | | | 


- State selections are 0 be preferred over conflicting private applications for the 
same Jand, even though the State application may have been filed subse- 
- quent to. the private application.. However, in order to merit preferential 
consideration, the State must be diligent in exercising its selection rights. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

On October 20, 1953, N elon. A. Gerttula, as. attorney. in ‘fact. for 
Frank L. Huston, filed,an application for the classification, under sec-. 
tion 7 of the Taylor Grazing Act, as amended (43 U. S. C., 1952 ed.,. 
sec. 3151), of the NEYSWY, sec. 5, T.3 N., R. 8 E., W. M., Wahine. 
ton, as proper.for acquisition 1n satisfaction of an outstanding leu 
right, acquired pursuant to the acts of July 1, 1898 (30 Stat. 597, 620), 
~-andMay 17, 1906 (34 Stat. 197) 2 and for the opening.of that. inn to 
_, Selection. On June 28, 1955, the manager of the Spokane land. office 
rejected the application, vheeunee Mr. Gerttula appealed to the Di- 
rector of the Bureau of Land Management. On January 4, 1956, the 
Director affirmed the action of the manager on the oad tliat: the: . 
~Jand selected by Mr. Gerttula is. not of the character ich should be 
classified. for disposal in. satisfaction of an. individual lieu. selection 


right. Mr. Gerttula has now appealed to the Seer etary of the Interior. — 


“Mr. Gerttula contends that the right which Huston acquired when’ a 
he relinquished. land on which he hada. completed clainris a contractual 


might to select land ; ‘that that aight 1 1s aie by section tL of the ; = 





| 1 These. are ‘acts wader! which. ‘certain entrymen. and settlers. on ‘land within the limits 


of the land grant: to the Northern” “Pacifie Railroad Company awere permitted | to. transfer is 


their . €laims’ to an.equal quantity ‘of public lands “not mineral or reserved, cond not val- 
uable for. ene iron, or coal. Eee oe st nd . 
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3 Taylor Grazing Act (48 U.S. C., 1952 ed., sec. 315) and may not 
properly be diminished, restricted or fapaived by classification of 
the land applied for as not-suitable for disposition in satisfaction of 
that right; that the Director erred in holding that the selection right 
under the act of July 1, 1898, carries ‘no Aen to a particular tract; 
| that the Director erred 1 1n. so eongenuins section 7 of the Taylor Grazing | 
Act as to impair an existing right; aad finally, that while the Director i 
stated that the Gerttula application was considered on its merits and 
without reference to the possible suitability of the tract for selection 
- by the State of Washington under a later application (Washington. 
-_ 01515), the fact that the State had filed such an application was + taken - 


7 into consideration in denying his application. 


- All but the last of these. contentions made by Mr. Gerttula j in. his i 


present. appeal have already been considered by the Department m. - 


connection with efforts which Mr. Gerttula has made, since the enact- — 

- ment of the Taylor Grazing Act, to select land in satisfaction of liew 
tights acquired pursuant to the acts of July 1, 1898, and May 17, 1906. 

In 1941, the Department rendered two deatiens sfiemning the action 


of the Cothmissioner of the General Land Office, predecessor of the 


‘Director of the Bureau of Land Management, in rejecting selections 
made by Mr. Gerttula in satisfaction of aruarners 5 hen ‘Tights.? 2 
* faa had a -yalid outstanding right to select 40 3 acres of public land. 
It held, however, that: the selection right carries with it no right to a 
particular tract, that the refusal to approve a particular selection 1 1s 
neither to repudiate nor to destroy the selection right, and that the 
| right continues to exist unimpaired and will. be permitted to be. 
satisfied when exercise with reference to lands which meet statutory 
conditions and which, if reserved, Inay be restored to selection 1 without 
Injury: to paramount public interest. - 

The Department’s position -with respect to the- satisfaction. of the 
| right here attempted to be exercised * may be summarized as follows: 


4 The right is to acquire unreserved, nonmineral public land equal ince. 
- amount to the lend relinquished: There is no right to any specific — 


tract of land. All of the vacant, unreserved and unappropriated pub- 


= lic lands i in the State of Washing ton were withdrawn from settlement, > fs 


a 2 Nelson A, ‘Gerttula, substitute atiorney-inctacs for W. G. Howell, alone fact. pH 
_ *Frank L. Huston, A-22716 (July 12, 1941), and A-23158 (December 31, 1941). 2. 
8In the - ‘second © decision, the. een involved: was the same as that oe TO. be. 


: exercised: here.. 


-4The right: which Mr Gerttula is attempting to exercise. is based upon. a claim which : 
- had been’ perfected. Therefore, there is no question in this case as to the character of the 
Janda: which may be selected :as there may be in those cases where a party attempts to . 


. exercise. 2 lieu . selection right based upon an uncompleted settlement claim or upon a 


homestead entry under which the party had not completed his required. ‘residence - or 
}mprovem ents. . 


| 228 DECISIONS OF THE: DEPARTMENT OF THE INTERIOR [64 1. De 


location, sale or entry.and reserved for cigaaheation pending determi- 
nation of the most useful purpose to which the lands might: be put — 
and for conser vation: and development of natural resources ‘by Eixecu- 
_ tive Order No. 6964 of February 5, 1935. However, the Secretary of 
the Interior. i is, by section 7 of the Taylor Grazing Act, as amended, 

authorized, in his discretion, to examine and classify any of the with- 
drawn lands which are more valuable or suitable for the production 
of agricultural crops than for the production of native grasses and 
forage plants, or more valuable or suitable for any other use than 
for the use provided for by that act, or proper for acquisition in sat- 
isfaction of any outstanding lieu, exchange or script rights or land 


grant, and to open such lands to entry, selection, or location for dis- - 


Beal in accordance with such classification under applicable public- | 
~ Jand laws. The right to select unappropriated public land which, in 
_ this instance, had been outstanding and unexercised for approximately 
a quarter of a century prior to the withdrawal mentioned above and 
prior to the passage of the Taylor Grazing Act, has not been di- 
minished in any way because the Congress saw ‘fit, by the-Tay- _ 
lor. Grazing Act, to. make a favorable classification of land a 
condition precedent to opening such land for selection. Nothing in 
section 1 of the Taylor Grazing Act, which section provides that noth- 


ing in the act shall be construed to diminish, restrict, or impair any = 


right which had been initiated under existing law, except as otherwise 
expressly provided. in that act, compels a contrary conclusion. Section 
1-of the act protects valid rights but since the right to select. under 
the lieu selection statutes involved is a general right to select un- 
appropriated. land and since the land selected by Mr. Gerttula is not 
unappropriated, the right cannot be satisfied until land is selected 
which, in the opinion of the Secretary of the Interior, i is proper for 
acquisition in satisfaction of the ri ight. 
_ Inexercising the discretionary “author ity vested 3 in him, the Secs. | 

tary, or his. delesate. may properly consider and weigh all factors 


which have a bearing on the suitability of the land for use or disposal, 


including, but not limited -to, the. purpose to which it will be put in 

conformance with those particular public land laws which contain — 
use requirements. The Secretary may also properly consider the effect 
on the public interest, particularly i in connection with those applica- 
tions under laws where there. is no requirement as to the. physical 
characteristics of the land applied ‘for, or the use to which it: may be 
put. And while, as a general rule, the first application ‘filed for & 
tract of land will have prior consideration: over. subsequent. applica- 
tions for the same land, such meueuore of eousderaos is not absolute 
but discretionary. = See eee le a ae ee 
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| * Nor does the fact that’s a. tract of land, embraced i in a first soplciten: | 
contains resources which would. permit the applicant to meet the 
minimum requirements imposed by the law under which the applica- 
tion is filed require that the land be classified for disposal under that 
‘par ticular application if the land is more suitable for use or disposals 
“prescribed or- contemplated by other applicable statutes. 

Nor‘is it incumbent on:the Secretary, or his delegate, to classify land. 
for disposal under any particular law, even though it meets: the 
minimum requirements of that law, if the land is found to be more | 
‘suitable for the uses prescribed or. contemplated by other applicable 
laws, or if the public interest would be better served by disposal under 
other applicable laws. However, the classification will be made 
“pursuant to the first application, properly filed, unless the facts and 
circumstances support. anouher classification. as being. 1 more. in the 
public interest. | 7 | 

Applications made by the eis in exercise of ‘ie jen selection 
rights should, as a matter of principle, be honored over: competing 
private. applications for the same lands, even ‘though the latter may 
more nearly fit the characteristics of the lands. However, in order to 
merit preference consideration, the State should be diligent in exercis- 

‘ing its selection rights and should make application within a reasonable 
time after the filing of any competing application. Otherwise prior 
competing applications will normally be granted the equitable con- 
sideration to which they are entitled. Therefore, the equities of a prior 
competing application constitute an element which should be con- 
sidered in determining what constitutes a reasonable time. 

The record shows that the State’s application was filed some eleven 
months after the filing of the Gerttula application. In the circum- . 
‘stances involved in this particular case, it does not appear: that the | 
State: “Was. sufficiently diligent in the attempted exercise of its’ right, 
following the filing of the Gerttula application, to merit preferential 
consideration of its application over that of Mr. Gerttula. 

However, I find nothing in the record to indicate that Mr. Gerttula’s 
‘application was not considered on its merits or that the fact that the 
‘State had filed a subsequent application for the same land influenced 
the decision of the Director. ne 
- The land in question | is a 40-acre tract: a mountaanes tanh 
‘land lying adjacent to the Gifford Pinchot National Forest. It is not 
‘suitable for cultivation. ‘Since there are both Federal and State: tim- 
‘ber management programs for the immediate area, which programs 

include the blocking up of timber lands and the institution of sustained 
_yield practices, it is.in the public interest.to. retain mee tract.1 In n public 
ownership. Pa adi ete ote, 
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In the circumstarices, it was proper ot refuse to clasdity, the land as 
‘suitable for acquisition in satisfaction of. the individual outstanding 
lien right. The rej jection of Mr. Ger ttula’s application i is, aceordinaly, | 


| affirmed. 
- RooEr Haver, 


Assistant Seoretary.. 


We BURNETT-ET AL. 
B-RQT458 = «”:s«Cechdeedk June 6 Bh, 195? 
Oil and Gas Leases: Applications 


7 Where an oil and gas lease application i is filed jointly by two | per sons, one sign- 
| ing on his own behalf and as attorney-in- -fact for the other, and the application 
Is not, as to the asserted pr incipal only, in compliance with the regulations 
and instructions in a matter that requires it to. be rejected and returned with- 

a out affording -the applicants priority, it will not be considered as the sole 
application: of : the. other applicant, but: will. be rejected. in its. entirety. and 
will not earn any of the applicants any priority. | fe ; 


“APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


W. H. Burnett and William. Weinberg: have appealed to the Secre- 
tary of: the. Interior from a decision dated December 20, 19562 of 
the Director of the. Bureau of Land Management which. affirmed the 
rejection by the’ manager of the Santa Fe.land office of their non- 
competitive offer to lease for oil and gas. certain land in Oklahoma. 

The appellants’ offer, New Mexico. 016485, as’ filed .on- October 7, 
1954, was signed. by. Busnete first for himeelt. and then for Woinbors 
by Burnett as attorney~-in-fact, each asking for a one-half interest in 
-the lease.. The offer was. defective: because it was not: accompanied 
by a. statement over Weinberg’ s signature as to. his holdings.in Okla- 
‘homa or by statements by him and Burnett as to. whether. there ‘was. 
any agreement. or understanding between them or any other person, — 
-- either verbal or written, by which the: attorney- in-fact: or such person 
_ had received or was to receive an interest in the lease when. issued, as: 

required by the pertinent regulation, 48 CFR.192.42 (e) (8) .and (4). - 
On December 20, 1954, Merwin E. Liss filed a noncompetitive offer 
New Mexico :017 083 oe includes, among other. land, the. land 

-covered by New Mexico 016485. On March 31, 1955, after the man- — 


- _ager’s decision, the appellants, along with their. appeal. to the Director, 


_ -refiled their offer, ae by the statements be — by 4 48 CFR 7 
+192.42 (e). (8) and: Soe | 2 As, a he | 


2The Director 8. ‘decision’ Was ‘corrected: on al minor tee ae. material here by a ae 
cision dated Fanuary 4, 1957. Se Bee hs 
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or theis pet appeal the. appellants Frees that. their cilinns’ — 


tion was defective as to Weinberg, but coutend that because the ap- 
plication as to Burnett ‘was in all respects regular, the application — 
should. have been accepted and acted upon as though eo were 


the sole offeror. ~~ 


Basically this. argument. seakives itself into the cee that 
where two or. more persons have made a joint offer,.a lease should be 
issued to:one or more of them who would have been entitled - to a 
‘ledse if he-or thiey: had applied: in his or:their-own right; ‘regardless: of 
the fact that others of the applicants have not complied with the per- 
_tinent regulations. In other words, it contends that a joint. offer 
_*should be considered as a series of individual offers and that a lease 
‘should be-issued. to. any of the offerors w ho. have qualified for a lease. 
- . However, the offerors have not acted as separ ate individuals. For 
reasons of their own. they chose to act as a. unit, as.a single. entity. 


< - . See’ Edward Lee teal; 51-L, D: 299. (1925). They. filed. one offer. and 
- paid one filing fee aad one year’s advance rental, and the offer was 


ae assigned one maniber Consequently, their offer ought to. be judged ° 
by. the same standards that. are. applied to any other offer. 

An offer signed by an attorney-in-fact or agent that does. nee comply. 
with the regulations relating to such filings earns the offeror no priority 
until it is brought into compliance with the regulation. ° W. M. 


a Vaughey, George W. May, A-27389. (October 81, 1956). The manda- 


tory lease offer form which: the offerors filed stated in pee ae 9 of 


_ “Gener ‘al: Instructions”: 


| The offer will be. rejected and returned to the offeror. aint will afford the appli- a, 
| ‘cant’ no priority if: * * * (d) The offer is signed by an agent in. behalf of the. | 
offeror and the offer is not accompanied by a statement over-the offeror’s own 


signature with respect to holdings and: citizenship: and by the statements and 4 | 


: evidence. required: by.48 CFR: 192. 42. Ce yi (4).. i eee 


"This ° warning was’ repeated’ in’ the regulation curt ent ne New 
Mexico. 016485..was filed... 43. CER, 1953. SUPP. .. 192 AQ. (g) 28, amended | 
by Circular 1875, 19 F. RA 

Accordingly, the manager ’s decision re] ecb and returning Burnett 
_ and Weinberg’s offer was. proper because at that time it was not in 

compliance with the regulation, © aes | 

Thereafter, the appellants refiled their ae Te be- 
fore they did, Liss filed his application, and, as the Director held, as-a 
-, prior application, it must be considered before action is 3 taken on the 


a . appellants’ refiled application. 


= ‘Therefore, pursuant. to:,the, pon: delecucd to the. Soli ee ie 
‘ the Secretary. of the Interior (sec. 28, ‘Order No. 2509,..as- revised ; 
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17 F. RB. 67 94), the decision of the Director of the Bureau of Land _ 


“Management is affirmed. 
| ‘Epmunp ft Farnz, 


| Deputy So licitor. 


E. L, CORD, dba EL ‘JIGGS RANCH 
A-27426. | ‘Decided June 25,1957 


‘Grazing Permits and Licenses : Adjudication —Administiative Procedure 
Act: Hearings 


_ Although a range manager’s decision on an application for grazing privileges 
may satisfy the requirements for a notice of hearing under the Administrative 
. Procedure Act, such a decision does not constitute a notice of hearing under 


. the Administrative Procedure Act and a hearing which is held on the appli- - 


 eant’s appeal from the range manager’s decision is not in violation of the 
_ Administrative Procedure Act because the decision does not conform to 
~ the requirements for a notice of hearing imposed by the Administrative . 
“= Procedure Act.. 2 a oe 8 a: 3 


Gr azing Permits and Licenses: Hearitigs ” 
Where the record shows that a grazing applicant knew prior to the time of. the 
oe on his. appeal the pr ecise issues involved in the hearing, he cannot 
- later claim that he was not een pro: notice of the issues involved in the 
“hearing. 


Grazing Permits and Tieensed: ‘Hearings 


- In view of section 18 of the. Taylor Grazing Act, which provides that local 
advisory boards shall give advice and recommendations on grazing applica- 
tions, it seems certain that range managers may base their decisions largely 
or entirely upon hear say or other evidence which. “would not. be - competent 

Or admissible in court pr oceedings. . 


oe Grazing Permits and Licenses: Hearings | | , | 

Since the burden is upon an applicant for grazing privileges hie appease oe 

' the. rejection of his application to show by substantial. probative evidence 
that the rejection was improper, it is. unnecessary to examine the Bureau’s 
evidence on the issues involved if the appellants evidence does not sustain 
his burden. ee ee 


c Grazing Permits and Licenses: Hearings—Public Records 


The official grazing files are public records of which the Depar tment takes notice 
in rendering decisions but the probative value of the ee depends upon. the 
contents of the files. 


Grazing Permits and Licenses Appeals 


Where a grazing applicant appeals to a fiearing e: examiner ore a decision of 
the range manager partially rejecting his application, the burden is upon 
‘the pay to. show ees substantial evden’ that the’ adjudication | was 

apropos: . ot oo ; na he Bess: were Be a See St & aoe 
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"Administrative Procedure ‘Act: Hearings—Grazing Permits aa Licenses: 
Hearings : | 
Tn an administrative proceeding the strict common law. rules of evidence do, 
not apply and the fact that hearsay evidence is admitted will areas no basis 
for ordering a new hearing. | 
Administrative Procedure Act: Hearings —Grazing Permits and Licenses: 
| Hearings | 


“Although it has been held that under section 7 (c) of the Administrative Pro- 
a cedure: “Act, an: administrative finding cannot be based upon hearsay alone. 
- or hearsay corroborated only by a scintilla of evidence, it is questionable — 
whether this principle applies to hearings in grazing cases in view of the fact” 
_ that the hearings are held only on appeals and the eos has the burden. 
of proof. 


“APPEAL. FROM THE el OF LAND MANAGEMENT 


_E- L, Cord, doing business as the ElJi iggs Ranch, has. appaniea to | 
the- Secretary of the Interior from a:decision. of. the. Divestor: Bureau 
of Land Management, dated October 10,1956. which affirmed the 
hearing examiner’s decision of June 16, 1953, which in.turn had af-_ 
firmed the range manager’s decision of January 31, 1952, partially. 
rejecting Cord’s application for grazing privileges within the Jiggs _ 
Unit of Nevada Grazing District No. 1 for the 1952 grazing season. 

Nevada Grazing District. No. 1 was established in 1935 and there-. 
after divided into range units. However, there was no actual adju- 
dication of grazing privileges at that time. In lieu of adjudication 
of grazing privileges, grazing licenses were issued to qualified appli- 
cants for. the numbers of livestock they claimed to have operated on 
the range from. their base properties during the priority period from — 
- 1929to0 1934. These licenses appear to have been issued on the premise 
that the entire range area was public land under the administrative 

jurisdiction of the Bureau, no consideration being given to the fact 


that a material part of the unfenced open range was privately owned... 


»Phe- priority numbers:recognized under -this policy in.many.-cases. 
did not therefore represent the true priority attaching to the base. . 
-properties as defined by the Federal Range Code in view of the fact 
that only part of the range, 50 percent in the checkerboard area; where’ 
the livestock were grazed during the priority period, was public land. 
on which prior use was recoguized. . Therefore, in order to arrive at — 
the correct priority in each case, a reduction from the claimed priority - 
should have been made to the extent that the range on which the 
_ priority was. established was privately owned... Also, the areas to be 
| grazed should have been restricted to those over which the Bureaw 


1 Part of. the Jiggs Unit consists of alternate sections of private lands intermingled with. 
Federal Jands, thus creating a so-called “checkerboard” pattern. ; 
; r 
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had supervision. | ‘The failure to make ‘these adjustments prior to. 


1950 had resulted in the harmful overgrazing of the range as evi-~ 
denced by. depletion of the fora, age cover and serlons acceleration of a 
water and. wind erosion. , - Pag 
The first step taken toward correcting this’ ‘Situation and making aL 

| complete adjudication of grazing pr ivilee es was initiated by the range. 
manager thr ough a notice issued J anuary 11, 1949, to all licensees. in 
the Jiggs Unit. This notice provided that io the qualifications. or 
Glass ‘1 demand “for: ‘grazing «privileges of each applicant ;would be - 
determined, (b) reductions from former licensed. numbers would-be 
made:to the extent of the unfenced private: land within the area of 
range used by each. applicant, ranging from 50 percent in the checker- 
_ board area to 13 percent in the area to he south, and (c) owners of any 
_unfenced private land situated: in. their. range areas would | be, given 
credit to the extent of the erazing capacity of such land. | J 
The first step in the pr ocedure outlined. above, i i. e., the nanudiation | 


ee, of the Class 1 demand for. grazing privileges, was taken by the range’ 


_ manager on ‘December 30, 1949, when -he-sent a. notice to the ‘appellant _ 
stating’ that beginning with the 1951 grazing | season the appellant 


= would I be allowed-9,456 aums on the Federal range. The notice stated 
-. that the allowance was in accordance with a study. made of the Ji; igs 


Unit and represented the appellant’s qualified demand on the Federal | 


_ range. The appellant protested this action. ‘On July 5, 1950, he was Ee 


- notified that he would be allowed 10, sual AUMS on the Federal range. | 


- ‘Phe-record shows that the appellant had been licensed | in the years | 


ee 1943-1950 from a: low. of 13 B78 AUMS in 1943 to a. high of 17,422 aums ee | 


in 1948. The proposed allowanies of 10, STL AUMS : therefore ‘rept e- 
sented a substantial reduction. | _ 7 — 
Mr. Cord. appealed to the hearing examiner ri om es notice of J uly ~ 
_ 5, 1950, and a hearing was set for May 23, 1951. At the hearing, how-_ 
“ever; counsel: for Mr. Cord’ requested : “the: privilege to. withdraw his’ 
appeal; which * was granted by the hearing examiner. “The withdrawal 
apparently was based on the gr ound that the Federal Range Code does 
not provide for appeals from notices of adjudications. = | 
Subsequently, # El] Jiggs ‘Ranch filed’ al short form’ application dated. 
November 10, 1951, with the range manager for the following g gr azing 
privileges ¢ duri Ing: the 1952 grazing season in the Jiggs’ Unit: ss 


~ 3000 Cattle . 4/1/52 to 9/80/52. : ‘ion tou 

1000. Cattle — 10/1/52 to. 11/15/52 | 
100 Cattle 11/16/52 to 12/15/52 
50. Horses _ (4/16/52 to 12/30/52. 


‘The sipplication. x was ‘submitted to the advi sory boar d on “DecsuiBer' 5, nee 
= 1951, and the following recommendation of the. board » was set, forth in, | 
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2 notice sated December 17, 1951, trom the range manag er to El Ji iggs 
Ranch: | ee 
“hat: ‘your: application be approved for the total qualifications’ Of your - base” 
properties in: accordance ® with our 1-233. N otice ‘to you of J uly: 5, 1950;: which 
allowed 10, 171 AUMs of Federal Range use and 866 AUMs ‘of ‘private unfericed | 

Jand se, or 92%. Federal Range use... Based on your application, the following is. 


APPROVE: - a eee | 
_ 1625: Cattle 4/1/52. to 9/30/52— Py ees BGs oe eas " 9970. ‘AUMs 
520 Cattle 10/1/52 to 11/15/ 5) ee a eee ae W18 AUMs 
100 Cattle 11/16/52 to 12/15/ 52—-92%.__—- StS eT ate 92. A0Ms 
50 Horses 4/16/52 to 12/30/52—-92%... Ask eee “801 AUMS- 
’ aoe ‘ [ama ee ramen 10, 171. AUMs- 


. 2 E876 Cattle 4/1/52 to’ G/80 (52 SPE Te ee es Be Bn ee 
>. 480 Cattle 10/1/52-to:11/15/52 for: the‘reason this i is in excess OF your - Class i 
-_ Federal Range demand and for the further reason nhers is Luepaaene ee 

available for Class If: livestock. i a oe a 


“ This’ recommendation is made in accordance with Section 2 & :) E the Feder al 
"-Range Code approved August 31, 1949. 


~ 'The:notice also ‘provided that if the apphant ee to protest: ene 
| recommendation, he should. appear In ‘person, by iia or Bi | 
tative, < or.signify his protest in writing. at a 
A written protest-was’ filed from this notice. ahich was coi by: 
the advisory board and the range manager on January 2 22, 1952. - On- 
_ January 31,1952, the. following recommendation made: by the board ~ 
and approved by. the range manager was included. in a. notice of that 
date which was sent to El 73 iggs Ranch: : a a 
That the former recommendation ‘as set forth’ on I-404 Notice; I Dated December: 
17, 1951. be, sustained .as it applies to.thé 10,171 AUMS of Federal. Range use and- 
886 AUMs, of private untenced. land:use or’ ‘92% Federal Range use. ee 


It: was. also. recommended. that the times and numbers to be. approved be. 
amended to more nearly fit your actual operation, of the livestock. . eG 


APPROVE: ee a eee eee ee 
800 Cattle 4/1/52. to eee - 868 AUMs 
1200 Cattle 4/16/52 ‘to 4/80/52—92% 2 . or pguee ce ae 552 AUMS* 
 !'1800:-Cattle 5/1/52: to 9/30/52-929* sie at 8280 AUMs: 
- 800 Cattle 10/1/52 to 10/B1/8292Gps.ae nena bee 736 AUMs; 
, asf. Horses, 4/16/52 to cians Titin mamaaiaar eas RU ae 240° AUMs- = 
ms Total SEER 2 mers SONS Nm edie eR ci Nels AS eas ENE a a ee Ae Se - 10, 176 AUMs’ 
Fiala 


~ 2300 Cattle afloat ts 4/15/52" OB enter et Ate oe a SA, cuties he ee 
- 1800'Cattle 4/10/82 to 4/20/62, ee es 
1200 Cattle 5/1/52 to 9/30/52. or ee ee eee ne Vide tee ee 
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200 Cattle 10/1/52 to 10/31/' 52 
"1000 Cattle 11/1/52 to 11/15/52 
10 Horses 4/16/52 to 10/31/52 
. ..890 Horses 11/1/52 to (12/30/52—for: the reason that this is in excess of your 
- Class I Federal. Range demand and. for the further. reason there is insuffi 
cient range available for Class II livestock. ; ng . 


‘This recommendation is made in-accordance with Section 2 (2) of the Feder al aa 
Range Code approved Aug. 31, 1949. er 


Note: A typographical error. was -made.in.our. nOiies to-you. of December 17, 
1951--which - allowed. 866 AUMs of private unfenced land. use—This sloald) 
have been 886 AUMs and-is corrected in this notice. 


“On February 11, 1952 an appeal was taken from the range manager’ S: 
notice. . In. support of the appeal the applicant alleged : 

That the Federal Range demand of the so-called Home Ranch, Homestead and 
Hale Fields is not subject to the reduction as has been applied in the recom- 
mendation herein appealed from, and that an excess of more than 20%. 
of said demand was established south of, and outside of, the so-called railroad 
checkerboard area. 

‘That appellant, through his predecessors in ers has established priorities: 
and commensurate base property to entitle him to greater use of the public 
domain than has been recommended. | 

That appellant will be irreparably damaged by the enforcement of the limited 
use of the public domain under the recommendation of the said Advisory Board.. 

On December 16, 1952, a hearing was held on the appeal at Elko,. 
Nevada. The appellant was represented by his attorney and the 
Bureau of Land Management was represented by the Assistant Chief, 
Division of Range Management, Region IT, Reno, Nevada. Mr. H. V. 
Hansel and 6 other licensees in the Jiggs Unit appeared as intervenors. 

At the opening of the hearing the attorney for the appellant stated - 
that the appellant’s appeal would be directed to “errors and actions: 
which he considers arbitrary and discriminatory and without due 
process in connection with land reference No. 1, land reference No. 
2 and land reference No. 5 of the ‘History of the El Jiggs Ranch Case: 
Pending Appeal. °” The document referred to was explained to be 
( Tr. 8) a résumé of the actions taken in the case which was prepared 
—in.1951, and which was made a part of the record .of the case. .The 
appellant also stated that the issues in the case were the priorities of 
land references 1, 2, and 5, and the place of use during the ppEomy 
period with respect: to land reference 2 (Tr. 4), Sa 4 
In the course of the hearing, testimony was given ay the range 
manager regarding the priority established from the three base proper- 

2 The land references referred. to by number appear to refer to yarious divisions of the: 
El Jiggs Ranch now owned by E. L. Cord. Land reference 1 refers.to the so-called Bulliom 
ranch, 160 acres in sec. 26, T. 31 N., R. 53 E. Land reference 2 réters to, the Home ranch, 


or Hale Fields and Homestead combined, located in "Twps. 29° and 80 N,, ‘Rs. 55 and 56 
BE. Land reference 5 pare to the ones ranch in Twps, 28and 29 N., Re 55° BE: - : 
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: ties, the basis for the determination by the Bureau: of Land I Manage- 

ment of the priorities established, and the place. of use in connection 

with the Home ranch or land reference 2. Counsel for the appellant, 
cross-examined the r ange: manager at some length Teg ar ding the issues 

y stipulated. 

-» The appellant offered 4 in oy dents os testimony of Mr. J. LL. Hylton, 
-who, during the priority period, owned a one-half interest. in the 
Bullion ranch and the entire interest.in the Home ranch.. These two 

7 properties along with others comprised the Hylton ranch properties 

and now constitute a part of the El Ji; iges: ranch. Mr. ‘Hylton’ s testi-_ 

mony was based on his memory of the operations of the Hylton proper- 


_.. ties during the prior ity period 1929 to 1934. Other than Mr. Hylton’s 
_ testimony, the appellant did not t offer in evidence any documents or 


records. 7 

— On. June 16, 1953, the vee Ing examiner. issued ie aeeon: wich 
; held that. the appellant had failed to establish any grounds of re- 
versible error in the range manager ’s decision, and affirmed the decision 
: appealed from. 

The appellant thereupon. appealed to the Director, Puma of case 
"Management, from the examiner’s decision. On October 10, 1956, the 


_ Director affirmed the examiner’s decision, but remanded the case for 


-a further determination of the dependency by use established on the 
base. properties: by: different classes of livestock. From this decision 
_E.L. Cord appealed to the Seer etary of the Interior. - _ 
In the appellant’s appeal he does not attack any of the Director Ss 
rulings on the merits of the case. Instead, his appeal is confined 
— wholly. to a claim of procedural error, namely, that the hearing held 
on December 16, 1952, did not meet the requirements of the Adminis- 
trative Piped cs Act (5 U.S. C., 1952 ed., sec. 1001 et seg.). This 
contention is based on two points: (Z) that the notices of the range 
 manager’s actions-were inadequate to timely inform -the appellant. of 
the matters of fact and law asserted, as required by section 5 (a) of the 
- Administrative Procedure Act. (5 U.S. C., 1952 ed., sec. 1004 (a)) so” 
that he was unable to pr operly pr epare to meet the case against him, 


and (2) that the ‘Bureau’s entire case was. based on hearsay evidence 


_and the appellant was not given the opportunity to cross-examine the 
_-witriess whose testimony was being used, as required by section 7 (c) of | 
the Administrative Procedure Act (5 U. S$. C., 1952 ed., sec..1006 (c)). 
_ Section 5 of the Administrative Procedure Act provides i in pertinent 
part: as follows: | . ie Se ¢ 


In. every case of seeadnan aan by statute to be determined. on. the 


——- record after opportunity for an agency hearing * * *— 


- (a), N otice—Persons entitled to notice of an agency hearing shall be timely | 
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"informed of (1) the time, ee ane nature eee (2) the legal authority and . 
. jurisdiction under which the nope is to be held ; and (3) the matters of fact 
and law asserted. aia . an Bee St 
The appellant Sa that. és notices served upon him: which | 
stated that his application was disapproved for certain numbers of _ 


cattle. “for the reason that this is in excess of your Class pe Federal —_ 
~~ Range demand and for further 1 reason there is insufficient - range avail- 


| able: for Class-II livestock * * *” did not meet the. requirements of — 
section 5 (a) and that appellant, therefore, “could not prepare to meet. 
the case against him.” He also contends that the Bure eau of Land ‘ 
7 Management } in reducing his grazing privileges must give him a rea- 
- sonable opportunity to prepare his defense to the assertions. made by 
_the Bureau and present the same at a hearing. | ee 


_ The appellant’s contention is based upon a neieltel misconcep- ee 


tion of the procedure in grazing cases. Section 3 of the Taylor Grazing. 
Act, as amended (48 U. .,C., 1952 ed., sec. 315 b), authorizes the Sec- 
| retary of the Interior ‘to issue ore azing permits in grazing districts for 
terms not exceeding 10 years, subject to a preferential r ight of renewal. | 
- However, because. the collection of data and other information: is 
necessary to the proper issuance of grazing permits, the. Department 


determined shortly after the passage of the Taylor Gr: azing Act in — | 


1934 that temporary licenses should be issued until the : necessary in- 


formation could be compiled for the i issuance of term permits: (see 43. - 
CFR, 1940 ed., 501.1 (c)). Such licenses are still issued (43. OFR,. . 


1955 Supp. * 161. 1 (c) ). The authority to issue licenses stems from the 
‘i very general authority given the Secretary. by section 2 of the act, (438 - 
_U. S. C., 1952 ed., sec. 315a) to make provision for the protection, 


administration, regulation, and improvement of grazing districts, ‘etc. - 


Brooks v. Dewar, 313 U.S. 354 ( 1941). There i is no specific, reference 
in section 2to the issuance of grazing licenses. | 
wk This being the case, there 1 1s, of course, No pr ovision of the Taylor | 
; Grazing Act which expressly covers the procedure for issuing ‘grazing 
; licenses. More to the, point, there is no provision.of the act w hich’ | 
Ss provides: for any type of hearing’ on alt application fora grazing license 
~ or states that a license can be issued. only after a hearing has’ been 
held. For that matter, éven as to grazing permits, section 3 of the act 
~ “makes no. mention of any kind of a hearing that must be held before — 
a permit can be issued. It follows therefore that section 5 of the 
DP erecaaniie Procedure Act, relied, upon, by. the sppellant, has no . 


permit ends with oe a luueaeeere ot “~ application by the range - 
‘ Thanage er, : aie - 
- ~The was provision’ ‘for: a heatiig’ to be fons in 1 the Taylor. iiatig | 
“Act which i is applicable to the grant of grazing pr ivileges i is contained —_ 
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ing ion 9 (43 U. Ss. Le? 1959: ed., sec, 315h) which. re aye “The | 


Seer etary of the Interior shall provide: by appropriate rules and reg- 


. ylations*ter local hearings on appeals from the: decisions: of the admin- : 


istrative officer in charge in a. manner similar to the procedure i in the © 


land department” [italics added]. Pursuant to this requirement, the — 


Federal Range Code has provided. from the beginning for hearings - 
On appeals to an. examiner ‘(43 CFR, 1940. ed., 501. 19; 43 CFR, 1955 
Supp. eIELA0)e _. | 
_ Because section 9: of the Taylor Grazing Act expressly provides ie 
hearings on appeals, the Department has taken the view that. such 
hearings are generally governed by the provisions of the Administra- 
tive. Procedure Act relating to hearings. Thus hearings on grazing: | 
7 appeals are conducted by examiners appointed pursuant.to section 11. ~ 
__ of the Administrative Procedure Act (5 U.S. C., 1952 ed., sec. 1010). 


; Nontheless, the fact is that the hearings are held only on appeals and : | 


not in connection with the original adjudication by the range manager - 

- of an application for grazing privileoes:. | | 
_. The. actions taken:on the appellant’ s application. were.in. ecoedanee 
with the procedure set forth in 43 CFR 161.9. ‘This procedure i is that 


applications for permits or licenses are first considered by the local 


advisory board which makes a recommendation tothe range manager. _ 
To the extent that the recommendation is adverse, notice is served on — 


the applicant. informing him of the: reasons and setting a time for. | 
a hear ing. protests against the-recommendation. After hearing the pr O-: 


_test, the advisory ‘board makes a final recommendation to ‘he range 


= -Imanager, who, if he < approves, serves a notice on the applicant. “Such - 
“notices will constitute the range manager’s final decisions for purposes ; 


; of appeal”, (sec. 161.9 (b))- | 
As related ear lier, this.is the procedar e that; was a pellawedc on the ; ap- 
; pellant’s application. It is at once apparent that the “notices” of 
“which he complains as not: being in conformity with section 5. (a). of | 


a the Administrative. Procedure Kot. were not notices of: hear ings at all 
_ but > were decisions on his application which would have been: final if 


he. had not first pr otested the initial recommendation. of the advisory : 
. board and then appealed from the final decision by the range manager. — 
As. the decisions did not constitute notices of. hearing, they were ob- 


-. viously not required. to. conform to section 5 (a) of the Administrative 


| Procedure Act. . mig eee 
When the appellant, oe ee pr ci a ‘appeal: from: is 


eo range manager’s decision, he, and not the Bureau of Land.J Manage- : 


“ment, became the moving party. As an appellant: he was: bound’ by 


the provision of the. Federal. Range Code that. “The appeal shall: be 


x accompanied by: ‘specifications | of err or: setting forth” in’ a clear, arid 


concise manner the matters upon which it is based.” 43 CFR 161. 9 ( ¢) a 
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(1). The burden became his to show in what manner the range man-. 


ager’s decision partially rejecting his application was in err or. It. was 


‘up to him and not the Bureau to shape the issues of fact or law to be | 


considered at the hearing.. Consequently, he cannot complain that he | 


| was not advised as to the issues to be considered at the hearing. 


The Department’s decision in the case of /. F. Sullivan et al., 63 


“T. D269 (1956), is not to the contrary. There Sullivan’s sopleations 


_ for grazing privileges were rejected to the extent that he requested 
‘pr ivileges i in the Deep Creek area. The rejection was based. solely on. 


the ground that Sullivan had not established: dependency by use in the 
. Deep Creek area during the priority period. He appealed to the hear- 
ing examiner. At the hearing the Bureau contended for the first time 


that regardless of priority Sullivan was properly excluded from Deep 
Creek as'a matter of good range management. Over Sullivan’s ob- 


jection, the examiner permitted the issue rot proper range Managemeut 
to be considered, along with the issue of priority. | ‘The Director held 
that: the examiner’s action was proper, citing 43 CFR 161.9. (): (now 


renumbered 43 CER, 1955 Supp., 161.10 (a) J: which provides. that 
the examiner may State issues on yee he wishes evidence to be 
Pr esented. | 


The Department, however, held that this regulation did not justify 


“disregard of 43 CFR 161.9 (b), which provides that, if the recommen- 


‘dation ‘of an advisory board following consideration o a, protest’ by’ ‘an 
applicant j is adverse, and the range manager approves, “a notice giving 


_ the reason or reasons therefor will be served on the applicant. dees bat: 


_ regulation continues with the sentence previously. quoted: that: such 
notice will constitute the range manager’s final decision for purposes 


of appeal. The Department ‘declared that this regulation was in ac-. 


_ cordance with section 5 (a) of the Administrative Procedure: Act.and. 
_ could not be disregarded:and that it was error not-to have given proper | 


notice to Sullivan of the issue of good range management. 


_ It was not intended to say in the Sullivan decision that the notices: 7 
of actions taken by the range manager, i. e., his decisions, constitute 


“notices of hearings within the meaning of section 5 (a) of the Adminis- 
‘trative Procedure Act. All that was intended to: be said was that if 


the Bureau. wished to raise and rely upon an issue at a hearing, it was 


“Ss equired to give proper notice of the issue and that proper notice would 
be given by. a statement of the issue in the range manager’s decision. _ | 
| ~ However this may bey the. appellant here knew prior to the time of | - 





. ‘Admittedly ners is some contiision as to the interplay: of the. Federal Range Code and 


- fie” Administrative . Procedure Act. This stems from the fact already alluded to that 


hearings in grazing cases are held only on appeals after a ‘decision is made which would 


be final in the absence of. an appeal, The Administrative Procedure Act,.on the other 
hand, -seems to be concerned with hearings to be held prior to-any adjudication in a 
proceeding, 
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"the ee ee the respects in which his Class ie cRerar a had’ a 
been’ found wanting. This is definitely established by. the grounds” ae 


stated in the appellant’s appeal to the examiner and the statements 


- made by appellant’s counsel at the opening of the hearing, all of which- 
was set forth earlier... The appellant knew. the three parcels of his... ° 
base property that were. drawn in question and presented the testimony... 
of Mr. J. L. Hylton. to overcome the determinations which had been - - 
made by the Bureau with respect to those parcels. It comesmuch too. 


— late now for the appellant to contend for the first time.on this appeal - 
| that he was not properly: advised of the matters at issue at the hearing. : 


| Plainly there is no merit to the appellant? s claim that because of defi-.. _ 
‘cient notice he “could not properly prepare to meet the case against 7 


him.” The appellant was not a defendant at the hearing facing an 


unknown charge. ‘He was the plaintiff who was pressing charges of a “ 
7 improper actions by the range manager and he knew precisely. what. °.. 


the issues were. .The appellant’s ay ground of oppes to the Secre- 
tary is therefore rejected. 

The appellant’s second contention rests: on Senor (o} ve sec- 
tion 7 of the Administrative Procedure Act (8 U.S. C., 1952 ed., sec, : 
1006 (c)). That section provides: - 


In hearings which section 4 or 5 requires to be. conducted pursuant. to this. . 
section— | oe fe | ype me ad ft “he 

2 | oe _ Ro | ees: se a ae 

(¢c) Bvidence —Except : as statutes otherwise. pr ovide, the ‘proponent of a “rule 

or order shail have the burden of proof. Any oral or documentary evidence may : 
be received, but every agency shall as a matter of policy provide for the exclusion: 


. Of irrelevant, immaterial, or unduly repetitious evidence and no Sanction shall: 


be imposed or rule or order be issued except upon consideration of the whole- 
record or such portions thereof as may be cited by any party and as supported 
by and in accordance. with the ‘reliable, probative, and substantial evidence. - 


Livery party shall have the right to present his case or defense by oral or docu-. ae; 


| mentary evidence, to submit rebuttal evidence, and to conduct such cross-eramina-- 
tion as may be required Jor: a: fut and true disclosure of the ht = He ’ [Italics i. 
| supplied. lis x . | a | 3 . 


The appellant’s contention ee seems to be that at. bitie Hoare the.” 


. . Bureau was the proponent of the order reducing his grazing privileges. 
and as such, by virtue of section 7 (c), had the burden of proof, and 


that the Bureau recognized this burden at the hearing by presenting its” < 
case initially.” He then asserts that the Bureau presented nothing but. — 


hearsay evidence to. sustain’ its burden: and that aS a result he was, — 7 


deprived of his right of cross-examination in violation of section 7 (¢) 


of the Administrative Procedure Act. He also: asserts that his: ‘dep-" af 
-rivation of the right of cross- -examination is a denial of due process» 


of law guaranteed him by the Constitution of the United States. .. 
. 432236577 - 
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As: we slave already seen, the appellant j is In error as to who had ie = ss 


os Bandy of proof at the hearing: In iM. F. Sullivan et ai., supra, the po 


Po Department held that although the burden.at the hearing was on the © 


ar Bureau to show that the exclusion of Sullivan from Deep Creek was | 
_ required by good range management, the burden was on Sullivan to | 


nee show that he had established dependency by use in Deep Creek during : 


the priority period. The Department said that if the range manager . 


_ : had. rejected Sullivan’s applications on the ‘ground of proper range ~ 
(se management, the burden as to that issue would also have-been on 
_) Sullivan. See also Jra Hatch, Delbert Redd et al., A-26483 (Novem- — 
ber 1%, 1952). It is plain therefore that the sae had the burden 
of proving at'the hearing that he was entitled to more. grazing privi- 
ie leges than were awarded to him by the range manager. 


~The appellant has sought to make it appear as though he possessed 


a of grazing rights of which he is being deprived by the Bureau. He is — 


seeking thereby to fasten the burden of proof-on the Bureau. If the 


appellant had been the holder of a term permit which the range man- 

- ‘ager had sought to reduce by his decision of January 31, 1952, the 
_. burden indeed would have been on the Bureau at the hearing to justify 
. the reduction. See Frank Halls, A. J. Redd, 62 1. D. 344, 350 (1955). 


But the appellant did-not have a term poriié He had ane been. 


given annual licenses which, we have seen earlier, were interim grants 


of privileges pending the aceomibliny of sufficient data to enable pre- 


—_ cise adjudications of base properties which would be essential to the - 
issuance of term permits. Thus the range manager’s ‘decision did 
_* i not deprive the appellant of grazing privileges which: he had pre: : 
ane viously been granted for the 1952 grazing season. - 


» With this in mind we turn to the appellant’s maj or contention based | 


on section 7 (c) of the Administrative Procedure Act that “The gov-. | 
= ‘ernment’s entire case was based on hearsay evidence” and that hehad = 
: Bec opportunity to cross-examine the witnesses whose: testimony was. 
’ -: being used. Specifically, the appellant asserts that the only witness | 
called by the Bureau was Delbert Fallon, the range manager, and that 


_ he admittedly had no personal knowledge of the basis for the Bureau’s | 


: ~ determination of appellant’s grazing privileges. The - appellant 
further asserts that the Bureau’s case consisted primarily of surveys 


-. made by Wayne [Waine] Larson and a map purportedly submitted by 


= DD. Ogilvie which was never properly identified and proved. The 


appellant contends that he had no opportunity . to cross-examine 


: Messrs. Larson and Ogilvie since they were not present and that it was 
_. » valueless to cross-examine Mr. Fallon because he had no aaa 


knowledge of the basis for the Bureaw’s action. | . 
Mr. Fallon was the range manager who signed the notices or » deci- 
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og sions at Desaiibor 41, 1951, and J anuary. 31, 1952, to: the Bl 1 Jiges’ = 


 yanch rej jecting in part its application for grazing privileges. Itwas - — 


: _ his final decision. of January 81, 1952, which the appellant appealed. Z 7 
~~ to the hearing examiner. Obviously Mr. Fallon was in a position to a 
fa state, and did state, upon what basis his decision was pence? ane ao 38 


he was available for cross-examination on that point. 


What the appellant is contending, | however, is that Mr. Fallon bueed ol ae 
_ his decision on certain information in the case files of which he had. 
- no personal knowledge and. that therefore he could. not be cross- ee 
examined as to the accuracy of the information. The appellantis 
referring to the fact that Mr. Fallon used surveys made by Waine 


Larson for the purpose of determining the appellant’s qualifications : : 


_and that Mr. Fallon did not know of his own imowledge whether the | a 


_-facts included in the Larson surveys were true. 


The rule has long been settled that the technical rules for the exclir 3 . | 
sion of evidence are not applicable to Federal administrative proceed-- 
ings in the absence of a statutory requirement that such rules are to ee 


be observed. Opp Cotton Mills v. Administrator, 312 U.S. 126, 155. 


(1941). The Administrative Procedure Act has made no changes in 
this principle; thus the mere receipt in an administrative proceeding = _ 


_ of hearsay evidence is no cause for the reversal of an administrative 
order. Willapoint Oysters v. Ewing, 174 F. 2d 67 6, 690 (9th Cir. 
1949), cert. dented, 338.U. S. 860. Nor is the receipt a opinion and 
hearsay evidence a violation of due process. Hyun v. Lanion, : 219 ¥F 
2d 404 (9th Cir. 1955). : 
_ However, although hearsay evidence is admissible aad soshion 

1 (c) of the Administrative Procedure Act, it was held in the Willa- 
point Oysters case that administrative findings to be valid, “cannot be 
based upon hearsay alone, nor upon hearsay sbrvoborated by a mere 
scintilla” (p. 691). The court said that this was precluded by the 
requirement in section 7 (c) that findings must be “supported by and | 
in accordance with the reliable, probative, and substantial evidence.” 
Nonetheless the court. stated that this requirement “does not forbid’ 


administrative utilization of probative hearsay in ene such - ; : . 


findings” (p. 690). 


_ If these principles are binding with respect a the so sae res, 
consideration and if the Bureau’s determination of the appellant’s 
rights 1 to grazing privileges was based wholly upon héarsay evidence cs te 
which does not fall into any category of exceptions from the hearsay: ar 
rule, the appellant’s contention would have to be sustained and the — = 
Bureau’s determination vacated. But it is far from clear that these 
7 principles are controlling” or even: applicable: in their . entirety. - In 


‘ | | t the first: + place, section 7 of the Administrative Procedure a Pee. ro 
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a ticularly when read. i nm conjunction with, shebion: 5 of the aot, : cisely . 
aes contemplates only a situation where a hearing i is required before any . 
Initial agency adjudication. i is made. The burden of proof is on the 


agency pr oposing an action and this burden will not be sustained unless. . 
the agency can adduce substantial competent evidence, including pro- 
bative hearsay, to sustain its action. This was the situation in, the 
— Willapoint Oysters case. But in grazing hearings, the burden of 
_ proof is on the appellant. It is therefore up to the appellant to sus- 
~ tai his burden by substantial competent evidence, including probative 
hearsay. If the appellant. is unable to furnish such evidence, it. is 
- unnecessary even to look at the evidence offered in rebuttal by the - 
Bureau, for the appellant’s case will fail of itself. In this situation | 
It. would be immaterial that all the Bureau’s evidence was hearsay. 
These factors point to a second point of departure from, or qualifica- 
tion of, the principles stated in the Wéillapoint Oysters case. As we 
| have seen earlier, the Taylor Grazing Act provides for a hearing only | 
on appeals, It recognizes that in the absence of an appeal a final 


‘ : adjudication of grazing privileges will be made without a hearing. 
- Ifso, upon what degree or type of evidence need such an adj udication | 


be based? The only indication is to be found in section 18 of the __ 
act (48 U.S. G., 1952 ed., sec. 3150-1). That section provides in | 
| perpen part as follows: 7 7 - 


: . (a) In order that the Secretary of the THteHOr may have the benefit of fhe | 
‘fullest: information and advice concerning physical, economic, and other local 


et conditions in the several grazing districts, there shall be an advisory board of | 
.. local stockmen in each such district * * *. - 


| ‘(b), * * * Hach board shall offer advice and make : a recommendation on each 
| Syplicatiow for such a grazing permit within its district ee RD. ee 


The legislative history of the section, which was added to the act 


e on July 14, 1989, shows that the section was a Congressional recogni- _ 


» tion of a system and procedure that had been provided for admin-— 

| istratively i in the Federal a Code (see 43 3 CFR, 1940 ed., 501. 1 
501. 19). : 

~ Nothing i in section 18 or the range sends requires the: oe boards: 
to. conduct hearings before offering advice and recommendations on 
grazing applications. Nothing is said about such advice and recom- 
mendation bemg based in whole or in part on competent evidence. 
Obviously it was thought that local stockmen would have knowledge | 
of local conditions and operations and could contribute valuable views 
on. ‘applications by their neighbors. Some of the knowledge would 
undoubtedly | be personal knowledge based upon observation and ace 


3 :4The portion of © section | 5. that reads: -“In every case: of adjudication required by Stat- pares 
ute to be determined on the record after a for an agency toe 1 Mes [italtes a 


- added] 
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= quainitance. But: part of the knowledge would probsbly bi be baded. en ee 

_ hearsay or other types of evidence not admissible in court proceedings... 
Certainly there would be personal opinion involved. in advice and 
recommendations, o opinions which would not ot quality as. ot opinion 3 


| testimony. 


_ But whatever composite elements of evidence might go into erie 
up the advice and recommendation of an advisory board, it seems — 
- almost certain that Congress intended that the range manager could. 
rely upon such advice and recommendation and could grantor deny. 
grazing privileges upon the basis of such information even though _ 


it might be entirely hearsay so far as the Tange Manager was concerned. 


| Section 18, therefore, definitely supports the view that adjudications 
__ by range managers can properly rest largely or entir ely upon evidence 


" which would not be competent or even admissible in court proceedings. 


- The Administrative Procedure Act did not affect proceedings atthe 
~ Jocal level which became final in the absence of an appeal. The ques- 
_ tion then is, where an appeal is taken and a hearing is held, must-all «© 
the seilences utilized below be re-evaluated on the basis of stricter 
rules of evidence? If so, and a range manager has relied entirely = 
~ upon the recommendation. of the advisory board. and has no personal 
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= knowledge of the facts upon which the board’s recommendation was . 


based, entirely new evidence would have to be adduced at the hearing mee 
in support of the range manager’ S decision and the psoeced ne eae 


- | effect, would be a, trial de novo. 


In view of the evidence presented 1 in this case, as anes lien it " 
is unnecessary to answer the question raised in the preceding para- 
graph. Ithink it is possible to say, however, without contradiction © - 
that grazing: proceedings are. strictly swe generis. They do not fit: 7 mas 
into the pattern of administrative proceedings envisioned by the Ad- | 


‘ministrative Procedure Act; therefore, the extent of appheability, 


of such cases as the Willapoint Oysters case to grazing preset aes 1s ' 


not clear. 
~ With this in ‘mind, we turn to an examination ‘of the ara ae 


-. claim that all the evidence relied upon by the Bureau was hearsay. 
In doing this, we must also keep in mind the fact that the burden of — 


proof was on the appellant at the hearing to show error in the range 


manager’s decision and that the Bureau’s evidence need be examined ° 


only where the appellant produced substantial probative evidence i in 
_ support of his position. 


"At the hearing there were two issues: involved : (1 ) ‘the priority | 

established as to each of three parcels of base property—the Bullion 
ranch, the Home ranch, and the Odiaga ranch, and (2) the place of -. 

use of. livestock with. respect to. the Home ranch. On the Odiaga eas 
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ce ee ranch a range manager ieee a. Cae 1 demand: of 1 144 eep Saas 


oe = | In his appeal to the Director the appellant claimed an entitlement | 
aoe of 2, 488 soms. The Odiaga ranch was not a Hylton ranch. property | 


but the only testimony presented by the appellant was that of Mr. 


att eee ar L. Hylton.. He testified that he was acquainted with the. property “ 


- by reason of being a neighbor but that he had “not very closely” ob- ~ 
~ served. operations of the Odiaga ranch during the. priority period ; - 


__ that he did “not in a general way” know what the Odiaga operations _ 
eee consisted of or what the rating of the ranch was in the priority — 
~ ‘period (Tr. 84). He didn’t know the season of use, whether 6 or 7 


a te months (Tr. 35). He only had his own idea as. to what the rating © - 
of the ranch should be (Tr. 34-85). ‘The mere relating of this tes- __ 


7 timony reveals its almost. complete lack of probative value. It falls 


— : far short of sustaining the appellant’s burden of showing error in the... : 


range manager’s adjudication of the Odiaga ranch. 2 
-. As to the Bullion ranch, only a half interest was owned by Hylton E 
7 during the priority period; the other half interest: was owned by the — 
_ Drown brothers who conducted a separate livestock operation. The 
"priority allowed the ranch by the range manager was computed on- . 
ee ~ basis fully set forth in the Director’s decision. It involved, briefly, 
determining the Hylton and: Drown priorities. separately, each on the _ 


basis of its relation to the total Hylton and Drown operations, re- 


oe 2 spectively. The net aums allowed were 112. The appellant i in his 
ta appeal to the Director claimed 260 Aums, basing: this on the asserted ~ 
testimony of Hylton that the Bullion ranch supported 80 cattle and 


a "produced hay: for that number and on the assumption that the cattle © 


2 oo had a 644-month grazing season.. Hylton’s testimony was much more — 


vague. He did not recall what feed the ranch produced in the pri- 


-. ority period but said it was “very little.” In his opinion it would 
support, as a separate unit, 75 cattle, having the hay for it, but during ~ 


’ the priority period it was practically used only for holding cattle, 


) ne : ‘as much as 2,000 head, in combination with other ranches. When 
ore, asked. whether in the combined holding operation the Bullion ranch 
~ gould be said to be supporting “proportionately” about 80 cattle, he 


| answered “It could be.” When pressed whether it could be or actually 


eat was so used, he answered: “That would be hard to state. It was to a 


~ ¢ertain extant. Tt was used differently.” He did state that it was 
used to its “full capabilities.” (Tr. 86-37.) On cross-examination, 

he testified that some railroad land and 160 acres of Federal range 
were fenced in with’ the ranch and that his statement about 75 or 80 
43 4 cattle included the carrying capacity of those lands (Tr. 39). . wea 


This testimony was so vague, equivocal, and conjectural that it 


os ~ cannot be said to- sustain the. appellant’s flat assertion that during ie 


~w 
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ae = the priority patiod the Bullion ranch supported 80. Guie whieh, had — 
a grazing season of 614 months. Moreover, the appellant’s disagree- 2 
\. - Inent with the rating given to. the Bullion ranch was partly based 
on the formula used by the range manager (determining the Drown . > 


-and Hylton priorities separately), which is not a matter of evidence’ 
— but.of administrative practice. In short, the appellant failed to. _ 
_ -gustain his. burden. of proving error in the range mannaee 's: ne = 


-mination as to the Bullion ranch. 


‘With respect to the Home ranch a ieee of errors were chimed _* 


_ by the appellant in his appeal to the Director. The first was that... 


the range manager erred in allowing the Hylton operations. only yo : 
_ 1,970 aums on the basis of a 214 month use of the Federal range by os 
8 "940 sheep. The appellant claimed before the Director that Hylton _ 


had’ grazed. 4,000 sheep for 334 months on the public domain, en- Gon 


| titling Hylton to 3,000 aums. Mr. Hylton: testified positively. ort a : <a 
 314- to 4-month grazing season for the sheep (Tr. 32, 33, 38, 41,45), — 
and there was hardly an attempt at rebuttal. . However, he also'tes- 


tified thatthe sheep did not-use any base property (Tr. 42), 


. On this issue the Director raised a question which, alehoden it is ae 
pot clearly expressed, seems to require a complete reconsidétation a 
of the sheep use. The Director said that some of the Hylton base 
properties were used exclusively by cattle and horses or only slightly © — 
_by bucks and sick sheep and that 1t was improper to apportion total. 


= sheep use to base properties that were used only occasionally or not... : E 


at all by sheep. He therefore remanded the case “for a further deter- - 


; - mination of the dependency by use established on the base. proper bes 2 oa 


by the different classes of livestock.” This study would appear to | — 
- encompass: ‘the possibility of changing upward or downward the total - eo 
priority attributed to the use of sheep since it would involve a study .— 
of the extent of use by sheep of base property. Consequently, since > 


~ no ultimate decision has been rendered against the appellant: on the... 


issue of sheep use, there is no point in going + at this time into the 
_. question of the Bureau’s evidence on this issue. __ ue ot 
The second error claimed was that the aum’s credited to the Home an 


. “yanch were based upon a determination by Waine Larson ‘from. ede 2, 


: ‘bank count that 3. 866 cattle were operated off the Hylton ranches. Le — 

‘The appellant dlaimed before the Director that an additional 350 head. 

— were operated from those properties and now before the Secretary ae 

_ that the evidence utilized by the range manager was incompetent, is 

- hearsay. It i is unnecessary to analyze the evidence relied on by the - oe: 

. range manager, for it is corroborated by the appellant’s own witness, 

et Mr. Hylton. After much confused testimony, he finally stated that, he. 
eS ran about 3 7 00 cattle which included around 350 head owned by his ee 
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7 : father and sbout 825 fea of his own that never used the public ee , Z 
re (Tr. 46). Deducting. the 325 from 3,700 leaves 3, Bi 5, ony, 9 head a 
more than the 3,366 used by the range manager. | | 


The third error claimed before the Director was fis rin aed | 
in computing the Home ranch priority.. The range manager deter- | 


: - - mined what percentage of all the Hylton base properties was repre- 
sented by the Home ranch, the determination being based on the aum 


‘rating of each base property: Then he applied this percentage (42.48 


: : percent) to the total range and unfenced private land use made by the © | 
entire Hylton operation to determine the priority allocable to the — 


Home ranch. Mr. Hylton testified that he disagreed with the 42.43 


te ‘percent, that the Home ranch represented 48 to 50 percent of the en-. 
tire Hylton operation, and that close to 50 percent of all the Hylton 
.. -cattle were operated from the Home ranch (Tr. 31-32). This testi- — 


. ‘mony does not necessarily conflict with the range manager’s decision. | 
_ Mr. Hylton appears to have been testifying with respect to the num- 


-ber of cattle run from the Home ranch as compared with the total 


~~ -eattle run from all the Hylton properties whereas the range manager 7 


"| was concerned with the carrying capacity of the Home ranch as com- 
a pared with the carrying capacity of all the Hylton properties. Ac- 


: cordingly, there was no conflict of evidence on this issue. ; 
~The final error claimed with respect to.the Home ranch was on tie | 


= = issue of the place of use of livestock operated from the Home ranch. 
The range manager determined that 80 percent of the cattle operated 
ie ‘from the ranch ran in the railroad checkerboard. area and 20 percent 


--ran south of the checkerboard area. He then made adjustments on — 


. the basis of this division. Mr. sAyen S Paumnied on this Point was 
a: ) follows: , 


A I don’t think Mi. Fallon is very far—I would Bay between Bo 
and 30% on those particular properties. | , pn 
QO. ‘Between 25 and 80%? 
. A. ‘Yes. - 
Q So. that you feel the 80-20 division owa be adjusted to 525 
or 70-30? | 
— A In round numbers. 


* This testimony, while it shows a jaa eooment with the range | man- 


* ae s determination, is hardly of forceful positive character. It has — 


all the appearance of a rather general recollection on which the wit- 


ness could not be too precise. The witness was testifying wholly on 
_ his memory of Beane. operations which had occurred from 1S t to 28 


~ years earlier. | 


- “However, accepting it as evidence supporting the. appellant’s posi- a 
| tion, we turn to see what evidence was adduced in opposition. This 


| - evidence was in the form of testimony by the range manager, Mr. © - 


2881 i be ee ae CORD, DBA BL ‘JIGGS: RANCH ae pe 2490 
Pr ae ea eet MGB, ADT a, 


_ Fallon, that he his the 80-20 percent. acon to. be. ten — 


| oe He based his: ‘opinion on his personal knowledge of the topography of! | 


the land, statements’ in. the grazing files, and information from the 


advisory board (Tr.. 15). He did not identity the statements in the - } 


- files but there is ‘in Hylton Ranches, Inc., license file an application is 
by Hylton Ranches, Inc., dated February 19, 1936, for grazing priv- 


| ileges. This application, signed by D. D. Ogilvie as agent. for Hyl- e : 
ton Ranches, Inc., contained a description by townships of public | 


domain “normally used by livestock of former owners of Home ranch. 


__ holdings, to J anuary 1985. ” “Most of the townships listed are in the — 


checkerboard area. Mr, Fallon did not. elaborate. on- what informa | 


tion the advisory board furnished. 


- It seems apparent, that there was no. evidence of any enon on 
either side. But, even if the indications in the Hylton Ranches, Inc. ye 
application and the information supplied by the advisory board are 


considered to be hearsay which alone would not substantiate the 80-. 
-— 20 percent determination j in light of the Willapoint Oysters. case, it 
would seem that the testimony of Mr. Fallon based upon personal - 

| knowledge of the topography and the habits of cattle was sufficiently, S, : 


. corroborative to permit all the Bureau evidence ‘to be used in op- ao 


a position to. Mr. Hylton’s general testimony. In my opinion. it suf- * | 
ficiently counteracts Mr. Hylton’s testimony to warrant the  con-— - 
— elusion. that the appellant has not sustained his burden. of /proot on beads 


this i issue. : pe 
To summarize at ie point, ie is my opinion that,. except. on. the? 


issue of sheep use and possibly on the issue of ie 80-20 ° percent — i 


- division, the appellant’s evidence, meaning Mr. Hylton’s testimony, — 


either. confirms the range manager's determinations or falls so. far _ 2 
short of meeting the burden of proof borne by the appellant as to. 


make it. cnet. to consider the evidence in support of the range 


tmanager’s determinations. As for the sheep issue, it is moot in view- 


of the remand directed: j in the Director’s decision. As for the 80-20. 


a ‘percent: division issue, if Mr. Hylton’ s testimony is deemed sufficient _ 


to meet the appellant’s burden, it is effectively - countered by the 
probative hearsay and direct testimony of the rangé manager. | 

The discussion which has just been summarized has proceeded with 
an. analysis of the evidence on each controverted issue in. order to. 
show the unsoundness of the appellant’s contention that he should. | 
prevail because the Bureaw’s case was based. entirely | on hearsay. 
This is not to be taken as a concession that the material in the grazing. | 
- files, such as the Larson summaries of the Hylton properties, con- 


_ stitute hearsay which cannot be relied upon in this proceeding. The | 7 
. i ier kaiy has held that the official erune files are oats records ae 
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DP aset, GF which: ie Departineat. eee “notices in. rendering its: decisions, 
7 M. P. Depaols and Sons, A-25978 (March 29, 1951). cae a | 
ae “Summaries of grazing operations contained in ‘grazing ‘filéa: are 7 
. ‘based. upon applications. filed for grazing privileges, statements by 


_. licensees and permittees, independent investigations, and other data. _ 


a They. are prepared by employees of the Bureau as ‘part of their regu- 


we lar. functions and in the ordinary course of business. While they. 


e may. be. hearsay i in whole or in part in that the person preparing a 


oe summary may not have personal knowledge of all or part of the facts — 


- contained i in the summary, they fall in the category of hearsay which © 


lis generally considered to-be admissible competent evidence. That — 
~~ such evidence is not only admissible in a proceeding conducted under. 

the Administrative Procedure Act but may be-relied upon is clearly 

-.) stated i in. the report of the House Committee on the J udiciary | on that 


act. (H. Rept. 1980, 7 9th a 2d sae Commenting: on. section 


s 7 (¢), the committee stated : 


- eee * * while the exclusionary comles of evidence’ do not apply. except as. the 
7 agency. may as a matter of sound practice simplify the hearing and record by 
~ excluding improper or: unnecessary matter, the accepted | ‘standards and prin- 


: : _ eiples of ‘probity, reliability, and substantially of evidence must be applied. 
ae These are standards or principles usually applied tacitly and resting mainly - 


 wpon common sense which people engaged in the conduct: of responsible affairs 
aa instinctively understand. But they exist and must be rationally applied. They. - 
are to govern in. administrative proceedings.. These. requirements do not. pre- 
clude the admission of or reliance upon technical reports, surveys, analyses, 
and summaries where appropriate to the subject matter. eae [Italics supplied.] 


The fact that the compiler of a summary or ‘report which i is in- 


7 _ troduced into evidence ‘is not present for cross-examination is not 
oe _ violative of the Administrative Procedure Act. This is indicated. in 
~~ the Willapoint Oysters case where the court refused. to sustain an. 


‘objection: to the admission of certain hearsay evidence “primarily 


e consisting of documentary reports of certain inspectors of the Food 


: and Drug. Administration not present, for cross-examination” (174 


= 3 K. 2d. at 690). See also F. K. Hardison Seed Co. v. Jones, 149 F. 2d. 
252 (6th Cir. 1945), sustaining the admissibility. of the report of a 
ao government seed, analyst who was not present to identify. the report. 


-It must be conceded that grazing files often contain material which, 
considered by itself, is almost completely lacking in probative value. — 


> For example, the Larson summary of the Hylton operations gives the 


numbers of livestock as 3,366 cattle, 3,940 sheep, and 150 horses. The 
- summary states as to the source of these figures “See record of Bank. 


- Count. and Summary in Hylton Ranches, Inc. case file.” The only 


- i record in the ‘Hylton file is a sheet of note paper. carrying the pen- 
i. -cilled heading, “Lee yee Eroaty a Count”. and then a 


oe an “WHETHER: ‘RESERVOIR: ‘BARS OIL: ‘AND GAS: LBASE a) eee 


~ June. 25, 1957 hares 


= a vensitled tabulation of Hiumbers’ of cattle, sheep, a ne 62 the _ 
years: 1929 to 1984, inclusive, also a computation of the best’ ‘O-year ne 
average. The paper is undated and unsigned and does not. state 


-. whether the figures were taken from bank reeorde or from what, bank. = : 
This kind of evidence could not stand up against any competent ~ oe 


= contrary evidence of any substantiality. It just happened in: this. — ~ 


case that the figure on a was. corroborated. by Myton own. 7 a 


testimony. 


The point made here i 1S that merely’ because the official als are co : 


2 be considered as competent evidence, material ina file is not to be oa 


accepted as probative simply because it is contained in an official file. 
The weight to be given a file depends upon the contents. of the file. 
_The entire file is to be evaluated along with the testimony and other 
: evidence adduced at_ the hearing in order to determine where the. oe . 


~ truth or probable truth lies. 


Applying all the tests and considerations which iv been set forth “8 
-. in'this decision, I conclude that the appellant _ failed to show ay o 


error in the Director’ s decision. 


Therefore, pursuant to the authority delbaited to the Solicitos by f o 


a. the Secretary of the Interior (sec. 23, Order No. 2509, as revised 5 1 - eB : 
F. R. ey the Director’ s decision 1 1s affirmed, | vn ete 


| | Epsroxp T. ice ee 
oe renee: eee 


WHETHER EITHER AN APPLICATION UNDER SECTION 18 OF THE au. 
_ ACT OF MARCH 8, 1891 (26 STAT. 1101; 43 U. S.C. SEC. 946), FORA 
RESERVOIR SITE OR THE CONSTRUCTION OF A RESERVOIR ON - 
_UNSURVEYED LANDS BARS ISSUANCE OF AN OIL AND GAS a. i 


UNDER THE ACT OF 1920 (30 U. &. C. ba 181 ET Sas noe 


- Oilana Gas Leases: Applications 


An oil and gas lease offer under the act of February 25, 1920 (30 U. s ron See. Ries 
181), filed subsequent to the filing of a proper reservoir site application 
under the act of March 8, 1891 (43. U. S. ©. see. 946), or to the construction © 
of a reservoir,. must be rejected as to the land in the site, and the lease when. | # 
-igsued should exclude that land. The oil and gas in the area so excluded: 
, may be leased only under the act of sea 21, 1930 — U.S. GC. Secs. pees e. 
a _. to the holder of the site. | | = eee coe 


2 Rights-of-Way: Act of March 3, 1891 


A reservoir site may be acquired under the act of 1891 either by constriction’ - Loe 
_, of a reservoir on vacant surveyed or. unsurveyed public land or by depart- Yeas 
. mental approval of a map of the site if on surveyed land. A map of a a site a 


a on unsurveyed land may be acces for. filing and information oe 


oo 252 E “DECISIONS OF THE DEPARTMENT. T OF THE INTERIOR’ [64 I, D2 


a: Rights- of -Way: Act of March 8, igo1 


AL reservoir site acquired under the act. of 1801 either by approval of a map or : ~ 
by construction. of ‘the reservoir is subject to any oil and. gas lease offer. Se 
_ filed prior to. the site application or to such construction, and a lease issued ad 


| to the offeror will include the off and. L gas. ceposis underlyins the site. 
mass Fee ee Te ee ee Sonn 25, 1987. 


o To THE Rearowat Sortorrosi,. Dae Reeronan OFrIcE. | 
This i is in response-to your memorandum of May 17 17 asking” whether: 


either an application under section 18 of the act of March 3, 1891 (26 


Stat. 1101; 43 U.S. C. sec. 946), for a. reservoir. site or the construction. 
of a reservoir on unsurveyed ‘lands bars. issuance of an oul and gas | 
lease under the act of 1920. (30 U. S. C. sec. 181 e¢ seq.).. : _ 
As the wording of the act of 1891 is almost the same as that of .f the | 
railroad right-of-way act of March 8, 1875 (18 Stat. 482; 43 U.S. C. 
sec. 934), decisions applicable to the latter are often. applied to the 
former. ‘This is in explanation. of some of the “FOOUOLES, in. this | 
opinion. | _ 
If a reservoir site nee under the a of 1991 3 is 'Giled prior to 
a. lease offer and the application meets the requirements of the right- 
of-way regulations, the lease offer should be rejécted to the extent 
of its conflict with the reservoir site and the lease should identify, 
exclude and except the site from the leased lands.? The reason for 
‘the rejection is that upon approval.of the right-of-way map accom-_ 
‘panying the application, under the doctrine of relation the approval 
-. would relate back to the date of filing of the application thus preclud- 
- Ing the attaching of any adverse claim to the use of the area in the 
reservoir site. A further reason is that upon such approval the grant 
of easement made by the act of 1891 would become effective as of the 
_ date of filing of the right-of-way application, and thereafter the oil 
and gas deposits underlying the site could be leased only under the — 
act of May 21, 1980 (80 U.S. C. secs. 301-306) and then only to. 
the holder of the reservoir easement * and its assigns.” 
it a right- -of- -way application. (map, etc.) is filed subsequent, t toa 


1B: A, Wight, “A-24101. (November 5, 1945) ;. Windsor Reservar ‘and Cariai Co. v. 


_. Miller, 51 L. D. 27, 805 (1925) ;-7. A. Sullivan; 38 L. D. 493 (1910) ; Allen et al. v. Den- 
— Ber Power and Irrigation Co., 38 lL. D. 207 (1909) ; Battlement Resérvoir Co., 29. L. D. 
112 (1899) ; Hamilton Pope, 28 aa D. 402 sSeoe es . United ‘States vy. i ae 176-Fed. ° 


598 (1910). | id 
-2In yiew of the iepartinedeal dédisoie in Windsor Reservoir and Canat Co. v. Miler, . 


| : ‘supra, it.is the practice to exclude and except reservoir sites granted under the act of. 
1891 from the lands covered by an oil and gas lease offer when issuing the lease. 


4 See Statker Ve Gregon Short Line Railroad: Co., 225° U. §. 142. (1912) ; Hamilton Pope, ie 


.* supr a. 


: «Phillips Petroleum Oo., 61 I. D. 98° (1953) ; B.A, Wont, supra; act of May 21, 1980 


(30 U:S. C. secs. 301-306): 
4a See Edwin Barrett, A-26367 (July 19, 1954). 


me 


Cage 51)” 7 "WHETHER: RESERVOIR BARS OIL AND GAS. LEASE i ud ‘4 


| . ae June 25, 1957 er 
| eee offer ans it. is fiek for-a site on which a reservoir ae es con- eS 


_ structed prior to the lease-ofier, the lease offeror has priority of right = 
toa lease for the oil and gas deposits underlying the site and the lease © 

when issued should: not exclude that area. However, the right-o f-way ‘her 
- Map may be approved subject. to any valid existing: rights_ without ~~ 
excluding the area covered by the lease. ‘Should a lease be. issued to ae 

the holder of the site under the act of 1930, that lease should exclude - 


any of the area covered. by the lease issued under the act of 1920, 


A reservoir site may be acquired under the act of 1891 by er ic _ 

7 tion of a reservoir either on surveyed or unsurveyed vacant public’ land = 
--without® filing: an application for the site® . Therefore, if the exist-.- - 
ence of such.a reservoir is shown: on the land office records, a lease. ~~ 


offer filed subsequent to the construction should be rejected to the ex- 
tent of the conflict and the lease should exclude that area. Of course, ~ 
if the existence of the reservoir is not shown on the records and a lease — 
is issued without excluding the site, nevertheless the lease would be 
subject to. valid existing rights and as a matter of law the lease would 
be inapplicable to the deposits underlying the reservoir. | 
~ On August 21, 1937 (Denver 045465), the Department: approved a 
letter of the then Commissioner of the General Land Office to a certain 
firm of attorneys in Denver, containing the following statement con- 
cerning a map filed under the act of. 1891 before the construction or a 
reservoir on unsurveyed public land: Bee ie 
RK Thus it must be held. that the company, ia filing of its map on 1 November 


23, 1932, which “was. accepted for filing and general information, acquired an 
inchoate. right in and to the right of way over the unsurveyed. lands to: become 


 . fully vested on the approval: of an additional map following survey or.upon prior ©. 


construction of the project. The fact that the project affects unsurveyed lands 
is immaterial since the granting provisions of the act of March 8, 1891, is appli-. . 
cable to both surveyed and unsurveyed lands, the only difference being in the * 
case. of unsurveyed lands, the approval of the map as record evidence: of the 
grant must be deferred until after survey of the land. | 


 Cwartes M Sonu, 
- Associate Solicitor, — 
eee June 28, 1957” | ae ee 
Epon Ty. Farrz, 
D eputy Solicitor. 
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“Contracts: Additional Compensation—Contracts : ‘Ghangea Conditions— 
“Contracts: Changes and Extras—Contracts: Interpretation — 


A contractor who, in excavating a ‘trench for a sewer in Charlotte Amalie, St. | 
"Thomas, Virgin Islands, in an area along the shore line where a sea wall 
'*and other waterfront improvements. had been installed, encountered an 
unusually large number of submerged pier piles that were extremely difficult 
. to remove, in addition to piles at a site indicated on a sheet of the drawings 
2, as the “Site of. Old Pier Piles,” is entitled to additional compensation either | 
_ ; ‘under. the “changed conditions” or “changes” clause of the contract for the 
work involved in removing ‘such piles. A general site’ investigation clause 
‘+ <:-ineluded in the specifications was too vague to constitute a sufficient. warning 
aoe Oe the: existence of submerged piling at sites not indicated on the dr awings, 
te ~pland. the contractor may be said to have encountered a “changed condition” 
aS either because the existence of the submerged piling was .a subsurface 
_- physicial condition that differed materially from the representation made 
“in the drawing, or because the number and character of the piles constituted 


CI an unknown physical condition: of an unusual nature differing materially 


"2 .from those ordinarily encountered and generally recognized as inhering in 


:pavork of the character provided for in the contract. To the extent that the _ 


. , Submerged piling. actualy. removed: was, in excess: of that indicated on the | 
a plans, there was also a “change” in the scope of the work. 


Contracts: Additional Compensation—Contracts: Changed Conditions— : 
| Contracts: Changes and Extras—Contracts: Interpretation : 


A contractor who, in: excavating the trench for a sewer in Charlotte Amalie, 
tn haus. ‘Thomas, Virgin Islands, in an area of hydraulic fill, installed in connection . 
* -with. the construction of a sea wall, encountered in a large part of the 
> area extremely unstable soil conditions that materially. increased the costs 

:.. Of the excavation and made necessary a departure to a large extent from. 

_, .the methods of laying the sewer pipe prescribed in the specifications, is_ 

entitled to additional compensation under the “changed conditions” clause: 

of the contract. The statement in the Invitation for Bids that the trench 


- for the sewer was to be in “dredged fill” denoted, especially in connection & 


— with the surface appearance of the area, a Classified fill rather than a spoil 

-. bank area. . If the fill was a classified fill, the contractor had no reason to 

: expect the ‘difficulties it actually encountered. While the specifications did 

1 Be suggest the possibility of minor difficulties, they did not suggest the highly 
“# -abnormal conditions actually encountered by the contractor. ‘Since the 
i: ‘sewer line could not be successfully laid by following entirely the methods © 
oe prescribed in the specifications, and the government acquiesced in the 
| “methods actually employed, the. contractor is also: entitled | to. additional 
| ~ compensation under the “changes” clause of the contract. : 


“-Contiacts: ‘Contracting Officer—Contracts: Notices—Contracts: Appeals— 


-Gontracts : Interpretation | | 
When the contracting officer has considered. claims | ‘on. iste erie. they are 
“not barred by the failure of the contractor to comply with the procedural ; 
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. o requirement of written. notice of. the claims, and the circumstance that : - ; 
_. the claims may. have been considered by the contracting officer on. the merits ° ~~ 
only as a matter of grace, may. not be given any weight by the Board of Con- ad 


tr tract Appeals in acne the merits of. the ie on appeal. 


BOARD. OF CONTRACT APPEALS 


Cosibbeat Gonstractint Corporation has filed a dimaly appeal oa. _ 
the findings of fact and decision of the contracting officer dated No- 
vember 16, 1956, denying two claims of the contractor for additional ~ — 
: compensation arising out of the performance of Contract as TA 4, a 


— 001-271, dated November 15, 1955. 


The. contracts which was on U. S.. Standard nau 28 . ‘(Revised ae ‘ 
March 1953). and incorporated the General Provisions of Standard ae 


a Form 238A (March 1953), provided for the construction of an Addi- — - 


tional Section of Intercepting Sewer in Charlotte Amalie, St. Thomas, 
Virgin Islands, i in accordance with the specifications, proposals. and. - 


- contract documents. for Project: No...53-103, which included a set of — e 


three drawings. The specifications were. ‘modified. after j issuance by oe : 


three addenda issued in September and. October 1955. 


The contract provided that work on the project was “to. e-climeinegs. - 
: within 30 calendar days after the date of notice to proceed:and was: - 

to be completed within 120. calendar days thereof. . Section. 6-08 of. ; 
Part I of the specifications. provided for the payment by the con- 
tractor of liquidated. damages at the rate of $50 a: calendar day for: 


: each day that it failed to complete the work on time.. 


Notice to proceed with the work was issued by the Government: on 2 
December 30, 1955, thus establishing. April 28, 1956, as the: final a 
completion ie “Although the work was not completed. and. accepted _ Pi ? 
until June 8, 1956 (Tr., p. 51), no liquidated damages were assessed, 
- since the contractor had been: granted extensions of time to cover: the 3 ee 


| — entire construction’ period (Tr., ‘p. 401). 


Shortly after the completion and acceptance of the. ann the cone 
tractor requested that the contracting officer issue two change orders. 
to cover the cost of additional work in the performance of the contract... - 

By letter dated June 18, 1956, the contractor requested the issuance of / 
a change order in the amount of $4,791.25 to cover the cost of remov- 
ing 87 wood and concrete pilings encountered’ in the course. of the se 
excavation of the sewer. . By letter dated June 28, 1956, the contractor 
requested the:issuance of a change order in-the amount of $13,478.38 
~ to cover the abnormal: costs of laying the 18’ and 20’ sections of the eae 
sewer line-in adverse: soil conditions that would not allow normal : a 
trench excavation. In his findings of fact and decision, the. contract-: 
c . = officer denied ee Tequesta; a and: these. denials pore the basis os the: ae 
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— aes in ee present proceeding. “The contractor duly excepted nee 7 


= amounts of both claims in executing its release on contract. 


Pursuant to a-request made by both parties, a hearing. was. neid. at 


ne ; Miami,. Florida, on March 4 and 5, 1957, before the: undersigned, a . | 


: member of the Board. | a 
To evaluate the basis of the contractor’s dams, it is necessary ie a 


: “understand the background of the construction of the intercepting 


sewer. This was one of a series of water-front improvements at 
-s Charlotte Amalie on the island of St. Thomas in the Virgin Islands. 
AD intercepting sewer of 18’’ vitreous clay pipe that ran along what 
was then the shore line had been completed toward the end of 1949 
(Tr, p. 420). Shortly thereafter work was started on a sea wall 
-./ which extended from Fort Christian West to the French ‘Village, a 
. * distance of approximately 3,987 lineal feet (see the findings of fact, 
 p..8), and the area between this sea wall and the old shore line was — 


~ | filled ‘in hydraulically to an elevation of 3.5 feet above sea level, so_ - 


that a considerable area of new-land was created. This work appears 


» -to have been accomplished between 1950 and 1953 (Tr., p. 894). The 
existing vitreous clay sewer having been found to leak, due to the . 
_ infiltration of sea water, it was decided to replace it with the cast-iron: 
_. sewer pipe that 1s involved in the present proceeding. The main line. 

-. of the new intercepting sewer constructed by the present contractor 
puns east'slightly uphill from the Lift Station near the French Village. 
‘quarter of Charlotte Amalie, that is at Station 48+94.5, but at Station 
'86+70 the course. becomes northeasterly, and runs in this direction 


| past NY TvV4ER GADE, one of the streets of Charlotte Amalie, to the 
= terminal point of the sewer at Station 33+33.3. The main line of the 
- new interceptor sewer, which is approximately 1,560 feet. in length, 


Me meanders in the same peel direction as the old sewer to the north of | 


- it, but the two are separated by an area of from 175 to 350 feet (Tr., 
p. 212). Except for the last few hundred feet at its easterly end, the. 


i interceptor sewer was to run through the area of the hedonic > 
fill, and it. was in this area that the contractor encountered its excava- 
. tion difficulties (Tr., pp. 281, 334). The eastern section of the sewer 
was approximately along the old shore line, and it was in this section " 

that the contractor encountered the submerged piling. | ; 


All the harbor improvements, including the. sewer involved in. this: 
8 presént. proceedings, were designed by the same consulting engineer, 
-R.L. Kenan. He had, moreover, not only designed the old sewer and — 
the sea’ wall but had also supervised the work (Tr., p..394). The. 


= contracting officer in the present case, who declared in his findings _ 


42 that the consulting engineer had “comprehensive. knowledge of the il | 
and other conditions existing at the site of the work covered by. the 2 
7 contract, as a result of several years” “experience with, Previous con-. 
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7 vere in- this ‘general Jocation,” Was. himself alee the ered Pe : | 
_ officer for the contract. providing for. the. construction of the sea: wall, bee Ge 


- inchiding: the. placing eof the fill (Tr. ‘ p. 413). 


‘The contracting officer declared in his findings that. the specifica: Oe ee 
tions for the intercepting sewer involved i in this proceeding were pre-. 
pared by the consulting engineer in the light of his knowledge ofthe . 

‘situation. However, in ‘the last ‘paragraph of the Thvitation for Bids ook 


it was stated only that : 


The majority of trench for 48” ana 20°" sewer, will] be. in “dredges fll. 
aad the pipe invert will be appr oximately 6” to. 8 below Bea level in 
| trenches 8’ to 12’ deep. (Italics supplied. ) 7 eee: me a 
On sheet 1 of the drawings supplied to. the contractor | a “sme OF OLD D ces 
_ PIER PILES” was ie | ; .. ae 


| In Part IT of: the specifications ae nae various provisions a 
designating the methods to be followed by the contractor in the con- a 
_ struction of the sewer were included. The first paragraph of section ~ 

1.05 provided that in order to reduce the load of the cover of the pipe set 


toa minimum, “trenches shall be as narrow as practicable, at the.same 


time providing, on each side of the pipe, space necessary for. thor- at 
oughly tamping the bedding material under and around the pipe.’ ieee 
am Addendum No. 2 added to this provision the following paragraph: 


- 'Prenches shall be not less than. 12’’ nor more than 16” wider than the outside . a ; 
: diameter of the ® Dipe to be laid mereln and shall be excavated true. to. Tine sO that : 7 ss 


a the pipe. The maximum width of the tr evich: napecificd’ euplies to the width at - — 
and below the level of the top of the pipe; the. width of the trench ‘above that 


._ level may be as wide as aaa for. ereetite and peagne and the aad oy 


; _ installation of the work. _ ao. 4 
Section 1. 05, as ‘modified: by Addenda No. 2, also seciael eter gs 
. provisions which were intended to secure. a creueh: true to grade with: eee a 

out projections or inequalities. th oa the third ‘paragraph; Of. as 


7 the section. provided : | | = se 
if, in: the. opinion. of: the Engineer, “the wiaroriae: ae the. Shotout: of the. trench . 


. excavation*is of such a character as. to result in unequal settlement of the pipe 


- after backfilling, the trench shall: be excavated below grade to the depth directed: 


by the Engineer and backfilled with gravel or. other suitable mater ial, and thor ; . - 


oughly tamped to insure a stable foundation. 


- Section 1.08, which consisted of six caraaeapiecs as. s modified by ere - : - 
dum No. ds provided i in substance for the installation of such sheeting, => 


bracing or shoring as might be necessary to support properly the sides 


of trench excavations and to prevent any movement that might injure * ae! 


; the pipe, diminish the width of the excavation, or endanger adj acent ~ 


‘pavement or structures... ‘Sheeting was to be put and left in place in- 2 a 7 
the trenches for the 18" or 20°” Pe but elsewhere the ae could 
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odes sheeting « or hoe left i in alae e or ‘order dee rer ‘The 
‘second paragraph of this section included the. provision : “The. sheet- | 


oes ing shall be driven to a depth not less than two (2) feet below the pipe. = | 


invert and shall be cut off not. less than two (2) feet or more than four’ 
(4) feet above the top of the pipe immediately before backfilling. | 


— a This lower portion shall remain undisturbed to be embedded by the — 
PX backfilling.” 4 Section Ae 09, as modified by Addendum No. 3, , provided : : 


The contractor shall, at its own cost and expense. furnish the equipment for 
7 and do such pumping as may be necessary to permit the construction to proceed | 


ae in an expeditious and workmanlike manner. The ground water shall be lowered © 


| to at least one foot below subgrade and the trench maintained dry and firm until 
e after laying of pipe and backfilling to the. original water table. * * * 


Section 1. 13, headed “Laying Cast Iron P ipe”, also included is para- a 


- graph on pumping which provided : 


-‘Prenches shall be kept free of. standing or running eatee while pipes are 


“ peing laid-and until backfilled. The contractor shali provide proper and ade- 


| auf quate pumping equipment to keep his work satisfactorily dry. 


Finally, section 1.15 designated the methods ‘by which. the eenenes 


~ -were to be backfilled. The backfill was to be carefully selected from 
the excavation, deposited in uniform layers and solidly tamped. 

ee Under the last paragraph of section 1-08 the cost of all fake sup- . 

=f on as sheeting and bracing left in place was included in “the unit 


prices bid for sewers of the size and depth specified,” and under the 


terms of the last paragraph of section 1-27 excavation and backfill 
_’ was included in the unit prices for laying various sections of pipe or 


- ‘i “installing structures. Section 6-09 of Part I of the specifications 
-* 5 set. forth in detail how additional compensation should be Cees | 


in case changes in the contract should be ordered. 

In addition to the provisions of Part II of the specifications dealing | 
: with methods of construction, there was also included a series. of 
... Special Provisions of.a general nature. One. of these, section 6.03, _ 
_ * headed “Site Investigation and Repro none provided in 1 relevant — 

: ae as follows: . | - oe 
~The Contractor peragwiedess that he has satisfied himself as to the nature and 


: location of the work, the general and local conditions, particularly those. bearing. 
upon transportation, disposal, handling and storage of materials, availability of 


te 7 labor, water, electric power, and roads, uncertainties of weather, tides or similar © 
_ physical conditions at the site, the conformation. and - condition. ‘of: the ground, — 
the character, quality, and quantity of surface and sub- surface materials to be 


encountered, the character of equipment and facilities needed preliminary to and 
- during the prosecution of the work and all other matters which can in any way 


_- affect the work or the cost thereof’ under this contract. Any failure‘ by the 
- Contractor. to acquaint himself with all the information: concer ning. these condi- 


; : tions. will not. relieve him from responsibility for estimating. pr onen the. oe os, 
: culty, or cost of Succeeeruly performing the work.. | | 
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Mn Robert E. Nioibere: he Pr esident OF: abe comuaeier arid’ Mr. Bae i: 


hom Cina F. Eby, the contractor’s project superintendent, testified at. aa 
 ~ the hearing concerning the: preparations made by. them for the per- es 


| : formance of the contract and the difficulties encountered by them in oy 
constructing the sewer. Mr. Lester M. Marx,. the contracting officer, : 
and Mr. Thomas G. Mooney who, during the period. ofthe performance -_—s 


of the contract, was Director of ‘Virgin Islands Public Works for the... 


Office of Territories, and who in such capacity supervised the per: oe 

formance of the contract, testified as Government witnesses. In. 
- addition, Messrs. John T. ‘Roberts, Mortimer F. Har ris, and Arvin T. 2 
- Atkins, engineers with many years’ dredging experience on Govern- | 


- ‘ment and private ae in. the oe States, testified o on. behalf os the oe 


contractor. ene 
Having obtained | a copy + of the eee mace ead as prior ee 


ie bidding, Holberg made a trip to St. Thomas by air to'go over the 


site of the job. He arrived atthe island between 12:30 and 1:00pm. ~ 
--and took a taxi to the site of the job. He walked the length of the. 
_-projected sewer; visited the Anchor Bar? where he talked tosome of ~~ 
~~ the local redidenits, who told him that it was expected that a housing _ 
| project would be constructed 1 in the filled area, and that a road. would... 
be put in there; spent.some time verifying “the price of water and. 
aggregate” and ‘the available shipping facilities; and then went back. = 
~ to the airport. from which place he. telephonsd: to Mooney but the 
latter was not in his office at.the time, and he decided not to wait for. 
‘him. He took the five o’clock plane back to Miami (Tr., pp. 8, 15, eS 
135-36). Upon his return to Miami, he called Mr. Martin Chastar, ne 
- the State Director of the United States Fidelity and Guarantee Com-) 
pany, that had bonded the contractor, Moars and Ewing, which: had - pe 
constructed the existing vitreous clay intercepting sewer. Holberg 
inquired from Chaster why the sewer had.proved unsatisfactory, but > 
he could get no very definite information from him. Moars and: - 


- Ewing were no longer in. business, and: Ghaster had “merely unhappy - s 
memories of the whole thing” (Tr., pp. 216-22). : 


- Holberg was entirely satisfied with the results of the Stee _ 
~ -he had made. | Apart from the provisions of the specifications them: 
~ selves, he relied in bidding principally upon the fact that the sewer. — | 


was to be peas in an area. of hydraulic All. Thus he testified : 


i “The Anchor: Bar. was: a ies of. conviviality st the feeuiner ‘point of the phoeeea” oe 
sewer. © Holberg remarked humorously in the course of his testimony that ‘“it-sounds like a. 
drunk country...’ Everything is Teferenced from a -bar to the. WIRSTY, to the distillery to ae 


| the barrels” Ores p. 2) 
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a i A ‘iyeeeule fill aaten a os eat design ‘basis is the nearest substance to | 


Virgin undisturbed earth that. there is, and for matters of excavation. you have 


eae every reason to believe that in.a hydraulic fill you can only pass.a hard substance, e 
ast or a material: that will-go through the | pump. and: impeller blade, of. very small 
. particle: size; that because of the fact’ that-it is as much as 80 percent water, 


‘sometimes : through its placing you get the finest compaction of any type of a- 
. controlled fill. Asa result of that, in a well compacted, graded, supervised fill, 

~ you can expect to know that you have no rock out-croppings or boulders that 
‘would be too large or difficult to move; vegetation or tree stumps would. not be 
present ; and that when it was cut that it would have the same general charac- 


os teristics as virgin earth (Tr., p. 12). 


Since he had..been told. that. houses anda: road were to = constr etait in 


the area, he also concluded. that the filled area consisted of classified 
ae eel (Tr.,-p. 15).. As for the possibility of obstructions in the 

- jine of the sewer, he did not expect any other than those indicated on _ 

-” the plan, not only because of the existence of the improvements in the 


area of hydraulic fill but also because “all the work that had been. 
accomplished had. been done under the guidance and direction of the 
_ then and still resident: Director of Public Works; that the engineer 

who had designed this interceptor had designed the ‘previous sewer, 


x had designed ‘the: hydraulic fill or Sed it during its placings; 


and that if anyone in the world had any knowledge of either the condi- 


Ee . tions or the obstructions, these people would” (Tr. pp. 23-24). | 
-. After he had been awarded the contract but before he had rensivea ae 


notice to proceed, Holberg s sent Eby out to the site of the job; where he 


spent. some.10-or 12 days in the first: half of December 1955 (Tr, pp. 


_ 17-18). “Eby: talked to the major material suppliers on the island, to - 
a Mooney, to various persons connected with the Department of Public 7 


‘Works of the Virgin Islands, and to the owner of a brewery adjacent 
to the sewer location (Tr., pp. 17-18, 258). Eby, too, walked the 


length of the sewer but he found no evidence of any material that ~ 
would be hard to excavate. He also inquired why the contractor on ~ 
the previous sewer had run into difficulties. He was told that he had 
struck a number of outcroppings of very hard rock known on the island. 
as “blue bitch”: but he:was not greatly concerned, since this sewer ran. 
through -virgin soil, and under old streets between houses, whereas the 
new sewer was to be constructed in an open area of hydraulic fill. 
(Tr., pp. 260-61). : 
_ Despite his confidence in the ulton of the terrain, however Eby | 
had three test holes dug along the line of the sewer. The holes were: 
about 4 feet square and went down to a depth of 4 or 5 feet. Test. 
Hole No. 1 was dug at about the intersection of Cow Wharf and the: 
'- sewer line, right by the old brewery, which was towards the east-end 
of the line: about’50 feet’east of Station 37+57. Test Hole No.2‘was: | 
ss oe 250 feet west of Station 30+ BT. ‘Test: Hole No. 3 was. 7 = 
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oF sppiixhilataly: 200 feet east a Station 48-+7 9. The aati of a 7 
geil in the test holes, which was very similar, except that Test Hole 
7 No: 8 revealed more:of a black rich-looking clay soil, appeared to be. 
very good, and Eby testified that the subsequent excavation showed. 
that, except in case of Test Hole No. 2, even if the holes had been dug to’ 
a greater depth they would not have revealed the conditions actually, 
encountered. Eby also testified that he abandoned digging when he 
encountered too much water in Test: Holes Nos. 1 and2tobeableto. 
handle it with the “pumping equipment he then had, and: indeed that 
his primary purpose in digging the holes had been to test the variations 


__ in-the transmissibility of water in the material rather than the quality 2 
of the material itself, except that he was interested in determining how. 


ne much shell might be ae) up with the material (Tr. + Pp. 314-30). 2 
In the initial phase of the excavation of the sewer from the grit. oe. 


chamber to a point near Carioca Street the contractor encountered-no- 
difficulties. Indeed, in excavating for the grit chamber the trench was 
so dry that: Eby testified that “many days.you could blow dust. off the 
bottom of it” (Tr., p. 340), and the grit chamber, moreover, was 9 feet. 


below sea Jevel (Tr., p. 341). Not only was there no water problem 7 


but the soil proved to be so stable that. the sheeting required by the. 
specifications was in many places dispensed with and the contractor 
accepted a change order (No. 4) which included a provision for a 
credit to the Government by reason of the omitted sheeting (Tr., pp. 


383-85). So far-as the laterals were concerned, there was never any. — : , 
trouble. . The laterals were at a higher elevation than the main line of - 


the sewer, and were never lower than 6 feet, unlike the main line, the. 
bulk of en was ata depth from 8.to-10 feat (Tr., pp. 192-93). 

The contractor’s luck, however, did not hold out to the end. , From. — 
- Carioca, Street to the Cow Wharf neighborhood its luck was extremely 
bad. In terms of stations this was from approximately Station 45 on... 


‘the west to Station 37 on the east, a distance of 800 feet (Tr., pp. 281, | 
384, 372). Both Holberg and Eby testified concerning the conditions ae 


that they encountered in this stretch of the excavation, and the testi-. 
“mony of the former was particularly vivid. . He seemed, to say the. 
least, to be describing a minor cataclysm of nature. Since they knew. ._ 
that they would be operating well below sea level, both Holberg and 


= Eby had anticipated - that they would have a serious dewatering prob-. ese 
lem but the water proved to be far less than they had. expected (Tr, 9 


pp. 19, 159, 272). On the south side of the trench that they were.exca-_ | 


~ --vating the condition of the soil was good. almost without exception 
_ but on the north.side there was encountered: a fluid movable type of 3 

| material that had. a tendency to cave in (Tr., pp. 295-96). Yetcaving  — 
did not prone) to-be the main problem. As eters put it it: “The ede Coo. 
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oe : - wallg didn’t fall like J peho® (Tr, oo “167). ‘The. main a tpiont : 
“=. pather from the tendency of the floor of the trench to push upward, or — 


=") heave or boil up—all three verbs were used by the witnesses to describe 


the condition—so that it was difficult to place the pipe in the trench © 
and keep it there. Indeed, the whole trench seemed 'to be in motion 
(Tr, p. 27). “One time,” testified Holberg, “it moved the pipe as: 
much as three feet. “My memory tells me it was five feet, straight up’ 
in the air, after it had been laid to grade.” Again he testified : 
“Another time we had completely backfilled a 35-foot wide trench, 14 
feet deep, with the heaviest, tightest soil that we could find. And on 
inspection of the laid pipe that material at the joints had boiled up in 


~~ the bottom—had raised the pipe and the total backfill on top of it as 


auch as 10 or 12 inches, so it made it. impossible to see through the . 


a . sewer line” (Tr., p- 28). Although water was not a problem in the 
sense that it was excessive, it became a problem because of the unstable 


and impermeable nature of the material. Any pressure on. the 


= material would bring the water to the surface, and since the water 
. would not run through the material, it was reduced to a gooey state. 


~The workers would sink in it ad: the pump lines would become. - a 


: : i. clogged. | The bottom of the trench was forced up by the horizontal 
+. motion of the material toward the center of the trench (Tr., pp. 29-.. 


. : 82). ‘Holberg compared the material toa lemon pie. “The meringue 
on ‘the top of it is the four to seven feet of sandy material; the filling 


a ‘J | constitutes the 7, 8, 10, or 15 feet of this highly plastic, highly moisture — 
we retaining material” (Tr., p. 152). Eby likened the material to jello. ° 


The nature of the material encountered by the contractor compelled | 


on changes not only in its planned modes of operations but also the adop- 


tion of methods that departed from the requirements of the specifica- — 


rae tions in important respects. The: changes in methods of operation . 
'. - -were discussed with Mooney—indeed, they, were worked out in cooper- 
ation with him—and he medics 3 in their adoption (Tr., Ppp. a 48, 
7 54, 288-89, 298). | 


| “The contractor had to sliminate a ood on of the fcaae because 
_ the attempt to drive the sheeting would only disturb the material in © 
the trench, and the sheeting itself might sink out of sight, or could be 
pulled out after being driven as much as8 feet (Tr., pp. 29-82, 46). 
- The chief expedient adopted by the contractor appears to have been 
to overexcavate the trenches. Holberg testified that the trenches were 


excavated to a width of as much as 60 feet at the top and 20 feet atthe = 
.. bottom (Tr., p. 84), and he commented: “The specification says that 


- you will not excavate the area surrounding the pipe more than 16 


_ inches over the diameter of the pipe. And we did it 16 times the 


~ diameter of the pipe” (Tr., pp. 164-65). by testified that in the 7 


: : : a bad. areas the width of the trenches varied from 30 feet to 80 = . 
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ao. . (Tr, Dp. . 305). “The eontractor S. “forces. not only kept widening “the: ne 
-“exeavation but also kept unloading the banks, and increasing the.” 


: a sehen slopes (Tr., pp. 44-45, 165, 168). They would keep: on... ay f 


ma digging until the material had attained its natural angle of repose ee 


(Tr., p. 279). Sometimes the pipe was laid while the trench was still Paks 


wet. .As Holberg testified, “we probably departed it in the specifica- vhs 


tion. that relates to. drying the bottom of the trench. Drying -was ane 
_. never defined to degree, but certainly we laid in some pretty wet stuff. 


: - which could not be construed to be dry at all” (Tr p- 47). In some eee 


particularly bad places the pie could be kept down in the trench. only ae 
by putting weight on it. Holberg testified to one such instance: “In 
one area 125 feet long, we took out 800 yards after we had the bottom Se 
grade of our trench. We never were able to set the pipe in this 


material except by weight—by loading the bucket with boulders and 
keeping 7000 pounds direct weight on top of the pipe to hold it in place ~ 


until we could get the backfill back on it” (Tr., p. 29). Eby testified — 


that in the worst areas near Station 42 they adopted the expedient of - 
“loading the pipe with a comparatively small amount of backfill in 


~ order to allow a consolidation of that backfill, hoping 1 that the consoli- eee 


dation and the weight of finally pushing the moisture out of this very _ 


_ poor clay silt would consolidate the pipe in a position to where I could. — oon 


finally increase the load and bring the backfill back to a uniform: 
grade” (Tr., p. 303). The conditions encountered not: only increased 
_ the difficulty of placing backfill (Tr.; pp. 304-05), but also its amount. 

The submerged piling was encountered by the contractor’s forces . 
towards the end of May 1956 soon after they had worked their way 
through the bad ground area. The first indication of piles was on a 
lateral line running north on Cow Wharf toward the intersection. of 
Crown Prince,. the next cross street.. Five enormous piles were 


encountered there. The greatest concentration of piles was, however, 
| from manhole 34-48 to the terminus of the main line at Station’ 33+ 33. ae 
es (Tr. ., Pp. 800, 384). Some of the piles were of very tough Dominican ~~. | 
‘pine, and since they could not be broken. they had to be pulled. out 


with a dragline (Tr., pp. 848, 378): In the course of the work the con- 


_ tractor’s forces removed all sorts of other obstructions, such as auto-— ae 
mobiles, sections of boats, barbed wire fencing, antiquated sewer pipe, - : 
and solidified concrete bags but the contractor is not seeking additional. Me. 


compensation by reason of-such removal (Tr., p. 25). 


The three dredging experts called by the contractor all testified ‘that’ ; me iB 
- they would not have expected the difficulties encountered. by the con-. | . 
| tractor j in an area of hydraulic fill? As Harris put it, to contractors, a 


| 2 Although the specifications refer to “dredged fill,” the terms “dredged ar” and Hye - i 


7 draulic’ fill” appear to be synonymous (T'r., bp. te: 
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— ie, it was common fh ichowlediae: that “pydraulic fil 1s a very good fn, and : | 


7 when they see the words ‘hydraulic fill’ in-a set of plans and. specifica~ : 
tions, immediately they think this is really a dream-boat to work” — 
(Tr. p. 230). All three experts also agreed that from the appearance 
of the material on the surface they would have assumed that the fill 
_ “was classified material of some sort rather than a spoil area for dump- 
ing whatever material was dredged from the. harbor, and Harris:and — 
| Atkins were positive that a sea wall would not.be put in just to hold — 
-aspoil area (Tr., pp. 997-29, 931, 245, 249, 251). However, Roberts — 
conceded that it would not be ihusual ‘for purposes of roadways only 
to fill on top of an objectionable material, and then build the’road on 
top of that” (Tr., p- 938), and that, in judging the nature of classified 


2 fill, “you couldn’t determine what it was throughout its depth from 


: Jooking at the surface” (Tr., p. 133). Harris and Atkins also testified | 


that they would not have expected to find debris of any kind 1 in an ar ea. _- 


of hydraulic fill (Tr., PP. 938,252). 
_ Concerning the origin of the unstable material in the fill, Eby testi- 
fied as follows: | ; 
In asking Mr. Mooney how this came to 7 pass, he ere me that Mr. Peat (the 
contractor), in installing this fill, had a breakdown in his dredge with the cutter 
head failing to operate. So that instead of the ladder of the dredge traveling up ~ 
and down the face of the cut, without the cutter head being available, the man . 
merely: succeeded in the loose material available, which was this silty, gooey 
substance, and that he said that at the time they were not able to find a clause in 
the contract to prevnet [sic] him from pumping in. this objectionable material, 
and that is how it came to be located in these odd areas; that it is nota uniform 
condition through the job (Tr., pp. 295-96). 


- Mooney, who as Director of Virgin Islands. Public Works, was in 
immediate charge of the construction of the sewer, testified that, des-- 
pite the difficulties that the contractor had encountered, the work. was 
satisfactorily completed and that it was indeed “a S66 | job” (Tr., p. 

.- SIF ). It was his opinion, however, that the difficulties of the con- 
tractor were average for an “unclassified” job,’ and hence were at the. 
_ contractor’s risk. | “Sewers,” he declared, “are put through quicksand, a 
sewers are put through all kinds of soupy conditions all the time” (Tr. .- 
p. 376)... However, even Mooney, i in testifying that the contractor had _ 
encountered far less water than he might have expected, conceded : . 
_ “His soil did not have the transmissibility that I had. logged it at or: 





A oe The witnesses ie) testified as dredging experts distinguished beeween “classified” and — 
. “unclassified” fill material. A classtfied fill would be a good fill, put down for building 
and road beds, while an unclassified. fill would. be. that which merely resulted from deepen- 

ing and sweeping a ‘channel, - However, Atkins testified that the term “hydraulic fill” 


would. in itself denote’ a classified material. Mooney, on the other hand, in referring to-an .. 


‘“nelassified job’ meant that the excavation was not classified as to - various types of — 


: ‘ material. Strictly speaking, this. was ‘not true,. since section 1.27 (H)_ of Part II of the. 
. specifications ‘made special provision. for rock excavation (see, Tr. “ pp. 406-07 de But 


Do rock was actually encountered (Tr.; p.. 299). 
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oF anticipated it a “He: had a. very low: - transmissibility in fice sol? (Tr, eee 


p. 883). On cross-examination, he also conceded that the specifica-~ — 
tions had. been — in full ‘Knowledge 0 of the character of the — 
fill. Thus: . 


~Q. “So the same people that prepared the pinta: and: spectiications. for: | 
this interceptor. sewer, which is the subject of this hearing had complete. is - 
information beforehand both as to exactly what was on the site before | 
the fill was put in and exactly the material that went into the fill. 
“A. “Yes, sir.” (Tr., p. 395. ) 


In testifying at the hearing, the coritbatiig officer conceded that, bit 


had been more costly for the contractor to excavate in the type. of © ce 


material it had actually encountered (Tr., pp. 447 48), but, he insisted - 


- that it should have been warned of. what it would encounter by the 
reference to “dredged fill” in the specifications. The contracting- Paes 


‘officer, although he disclaimed any pretense to being a dredging expert, | 
made it clear that he disagreed with the contractor’s experts. Tn. his 7 : : 
; testimony he explained the nature and purpose of the fill, as follows: — 


* * * From. what I have heard here during the two or three days—two days ® 
that: we have had. these hearings—it. seems to be the general impression that the 


7 fill. on this waterfront project was. the. project. It was not. The waterfront . : 
project was ‘for the purpose of. deepening the harbor. The: sea wall was put. in 


x to be used as a pier or a mooring place for. boats... The ramp which was built. _ 
“a8 next to it was put. there. for the purpose. of unloading boats. In doing that, the . 


‘Spoil, if you. want to call. it that—that word has been bandied around here for - 


two days—the spoil or the fill which was necessarily taken out of the harbor— © ae 
‘and that was very pointed that the harbor had to be so deep in order to. get: certain ae 


. ‘draft boats up against this new dock that we were building; it was a dock rather ; : | 
than a pier ; it did not stick out, ‘it went along the shore line. - : 
The filling of the: land was incidental. oes aad 2 ae ee 

re know, and I am. sure that Mr. Eby and Mr. Mooney and. most any. engineer 


. _knows,. that there is just a lot of fill land where you merely take what is in the : 


Jake bottom and you throw it up on the shore. “If you put it behind. a sea wall— — 
one of the. witnesses here made a great moment that you wouldn’t have gone a 
to a great extent of building a sea wall and. putting some bad fill behind it. . ~ 
Why? We wanted the sea wall. We didn’t particularly want the fill. The sea ~~ 
wall was. for the purpose. of deepening the harbor. and getting a ramp built next 
to it, where we could unload boats. We did not need the fill land for any par- ~ 

. ticular building purpose other than to put this ramp on it, and to puta road on it. | en 
--One of them asked whether or not it would hold the. road. It is holding the- 
- road. today. The road is” completed. It cost a half million dollars. - The man... ~ 


talked to me just ten days ago, and I specifically asked him, “Did you. have any 


trouble. putting the . > toad?” “None Picea! It has. not. sunk in. any:. place” oF 7 


-(Tr., pp. 422-24). 


The ieate cton contends diab ie 1s ventiiled: to recover ene oe ; 4 


“article 3, the “changes” clause, or article 4, the ‘ ‘changed conditions” 


er clause of the contract. . Article 38 provided for an durable adjustment, ny 
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2 . if ie eiiractine officer should maakeo'® ‘changes in ihe drawings a 7 “ “ 


* | specifications of his contract and within the general scope thereof.” = 


Article 4 provided for.an equitable adjustment if the contractor should 


- a : encounter (1) “subsurface or latent. physical. conditions at the site 
_ differing materially from those indicated in this contract, or (2) 


unknown physical conditions at the site, of an unusual nature, differ- 


LP ing: ‘materially from those ordinarily encountered and generally rece 


. cognized as inhering i in work of the character. provided for 1 mn this 


contract. ? 
The: principal ee upon which the Greens opposes the | 


ke alewites of both of the contractor’s claims appears to be that the con-- 
+. tractor made only the most cursory investigation of the site, notwith- 

ee standing the inclusion of section 6.08, the site investigation provision, _ 
in Part IT of the specifications. So far as concerns the piling removal 


| claim, which presents by far the simpler problem in applying this. 


= : provision of the specifications, the Government avers that, although 


_ its engineers knew that there had been piles in the area of the sea wall, 
- they had decided not to include any specific information on this subject . 


oc (except for the indication on the plans of the site of the old pier piles) 


‘because the contractor who had constructed the sea wall had been given 
permission to remove such piles as he could make use of in his work, 
. and because some of the piles had disintegrated, and they were, there- : 

2 fore, no longer certain how many piles camnaihed: In order, however, 


ees 00. provide “a direct and emphatic warning” that piles might be 


~ encountered, they determined to include the site investigation provis- 
jon in the specifications. “The. language used. and the length of the 
“provision,” the Government asserts, moreover, “indicate that itis. pie 


_ a stock phrase or a standard site investigation clause.” — 


Infact, section 6.08 of the specifications i is “a standard site investiga- 
tion clause” that appears to be in common use in contracts made by the 


| _ armed services. But, whatever its origin, the valences of allusiveness 
to be found in the provision do not appear to be such that they could 
i Be said to have provided “a direct and emphatic warhing” to the con- 


~ tractor. ‘The piles can hardly be said to be “subsurface materials” 


within the meaning of the provision. . There would have been “a direct 7 
and emphatic warning” if a reference to “submerged obstructions”. 


- had been included in the provision. But such a warning can hardly 
be said to be found, except in the vaguest terms, In the omnibus clause’ 


pass with which the: provision. concludes, namely, the clause that refers to — 


“all other matters which can in any way affect the work or the cost. - 
| stheredd under ook contract. : A more explicit warning was, all the | 


"4 Identical provisions are to be found in such secant decisions as Aled bonsruczores _ 


 'Ime.; ASBCA-No. 2905, November 7, 1956, 56-2BCA, paragraph No. 1089, and in Fehthaber — 


Corporation, y. United Siates, No. 49316 in the Court. of. Claims, decided June 5, 1957. . 
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7. more 1 necessary, moreover, i in view. of the fact ee cee was well: iaecn ate 


that the Government.engineers were familiar with. the. topography and ae 


_'. history of the area, and that these same engineers had indicated only : : | 


one site of old pier. piles on the plans.. If the contractor was at all — 
alarmed by the language of thé omnibus clause, the alarm must have © 
been dissipated as soon as the plans were examined. Inasmuchas piles ~ 
were indicated at a particular place, the contractor was entirely justi- 
fied in assuming that precisely the same type of obstruction would not | 
be found at other points along the sewer line. In other words,'the © 
-notation on the plans constituted a positive representation that the 
‘contractor would not encounter piles elsewhere along the sewer.line, _ 
and such being the case there was no good reason why he should make — 


any investigation of the site so far as this question was concerned.. As © 


the Court of Claims said in Arcole Midwest Corporation v. United 
States, 125 Ct. Cl. 818, 822 (1953), “the rule is well-established that . 
where the Gavermaaat makes positive statements in the specifications’. 
or drawings for the guidance of bidders, that a contractor has aright =~. 
to rely on them regardless of contractual provisions requiring, the con- ae 
tractor to make investigations.” | ¥ ee 
.. The Government cites Gillioz Construction Conia: BCA No. 826, ae 
‘Ociober 27, 1944, 2 CCF 1211, in which the Armed Services Board held Pe 
that the discovery of buried tree trunks in the course of an excavation ~~ | 
did not constitute a changed condition entitling the contractor toaddi- 


tional compensation, although the specifications did mention other 


| substances which might be encountered below the surface. Thiscase — 
_ ds, however, clearly distinguishable. The enumerated substances did 
: aoe include tree trunks; an examination of the site would have revealed ck 
that it was cut over tad that had been heavily wooded; and the speci- ~._ 
fications provided that the contractor was to ‘Srerform. all excavation: | 
| of every description and of whatever substances encountered.” 
| _ However, even if it be assumed that the indication of the site of the. . 
old pier piles on sheet 1 of the drawings was not. a definite representa-~ 
tion that other piles would not be found elsewhere, there would still ©. 
be a firm basis for the contractor’s claim. The “changed conditions” ~ — 
clause encompasses two categories, either of which calls for an equit- 
able adjustment. To come within the first category, it is necessary to. °. 
show merely that the condition encountered differed materially from. 
~ what was indicated in the contract. documents, and such a condition 
was encountered here, since the indication on the drawing was a repre- 
sentation that piles’ would not be encountered elsewhere. along the - 
sewer line. However, in the second category covered by the ‘ ‘changed 


-. conditions” clause, it is sufficient that the. contractor has encountered: a : 


a condition which he could not reasonably have anticipated under a4 ae 


Bile Sie is 
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—o- civeumstancas of he case. ‘On the Basis of the record, dhs Board Pa 
would have to conclude that while some piling removal problems would 

.. . -have been normal for an area long used for harbor purposes, the piling 
actually found, considering their numbers, location, dimensions, ma- 


terials, and other circumstances created more serious removal problems | 
‘than the contractor could reasonably have anticipated, and fall fairly 


‘within the second category. When this is so, the mere fact that the _ 


7 ‘specifications may contain general war ning elauses such as a site | 
investigation clause, is no bar to the allowance of additional Onn | 


=< sation. 


- The-board ‘holds. that the scuteueten is entitled to additional com- 
pensation for removing the submerged piling. Even if the contractor 
~-were not entitled to recover under:the “changed conditions” clause 


of the contract, it would be entitled to recover under the “changes” 


clause of the contract. To the extent that the piling actually removed — 
was in excess ‘of that indicated on the plans, there was a change in the 


scope of the work. Actually, it is not important to determine which = 
clause should be ‘invoked since the same machinery of adjustment is 


‘ specified in both clauses. As the Supreme Court said in United States 


. oy. Rice, 317 U. S. 61, 68 (1942) : “Both clauses deal with changes 


made necessary by new plans or new discoveries oe eee to 


ene signing of the contract.” | 
- The Government’s | arguments anaiust ee Sipps. of the con-. 


Aeactor? s Other claim are both more varied and more formidable, at 


least upon first impression. ‘The applicable specifications are also less 


ee. clear- cut, and the evidence somewhat: conflicting. In the case of this | 
sco claim the Government not only stresses the failure. of the contractor 
— to make a: thorough investigation of the prospective job but also 


various provisions of the specifications themselves prescribing the 
nature and the scope of the work to be performed that should have | 
amply warned the contractor that the excavation would-be difficult. 
- Moreover, the Government also seems to contend that the difficulties 
encountered by the contractor were due in part at least to its failure 
_< to adopt other methods of.construction or to the use of improper 
methods in carrying on the excavation, such as that the trenches were 
not dug with sloping sides, and were opened too far ahead of actual - 
pipe laying, that spoil banks were created too close to the trench walls, 
_.and that the pumps were not continuously operated. | 
‘The Government insists:'that Holberg should have investigated the 
history of the filled area by talking to Mooney, to the previous con- 


se tractors and to the local residents, and that he should have studied 


‘more carefully the geographic features of such an island as St. Thomas, 
which, being of voleanic origin and mountainous and’ much eroded, 
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“oe a5 would be more iy to have a harbor, the odor: ‘of hid ee ” 
 .covered with. fine silt, ‘The Government even insists that the contractor. — 


should. have made test borings. prior to. bidding, although the-con=: — . 


ae _ tracting officer had seen no necessity for such tests, since they had — : 


already been made in connection with the sea wall project (Tr., p. 404). : : 
It must be conceded that the investigation made by Holberg’ prior 


as: a to bidding was less than searching, and that the curlosity manifested = 


ae by him was not overly great. A. contractor should not be required, :, 


‘ however; to conduct an investigation merely for the sake of investiga- - 
tion. There must be a distinct need for.the. investigation ; the sources: 


of information must. be shown to be valuable or promising; and it 
should appear that the investigation would have produced information ~~ 


that was relevant, if not cogent. In the circumstances of the present. 
case, it is easy to perceive why the contractor’s chief officers perceived. 
no need for an exhaustive investigation. Since he knew that the. 
Government had comprehensive information concerning the site, it’ - 
was reasonable for him to assume that the specifications would be. 
based on such information. Moreover, the appearance of the site, too, - 
was good, and in this site he was to excavate only an extremely nar- 


row trench in which a sewer was to be laid. - As Holberg put it: “It: : 


doesn’t behoove us to take the topography, and the geological, historical 
record of the composition of the island. We are only going to cover 


seven feet out of a 23-acre patch” (Tr., p- 141). He testified that - | 


he restrained his curiosity about: the old sewer, since he did not know 
as a fact that it would. be eliminated or discontinued (Tr., p. 188)... 
Moreover, it has not’ been shown that the same soil conditions were. 
encountered in the construction of. the vitreous clay sewer. On the 
contrary, the record shows that, in so far as there was any difficulty 
_ in excavating for this, sewer it was due-to the presence of hard rather 
than soft material, and the infiltration of sea water into the vitreous | 

clay pipe had no connection, of course, with the material in which it _ 
‘was laid. As for talking to people, the record can har dly be said. 


to: show affirmatively that. any additional-information of value would _ 
have been obtained by the contractor if he had lingered on the ‘island... 


Itis hardly to be supposed that Mooney or any of the other engineers - 


_ working for the Government would have proved valuable sources of | a 


information when their policy appears to have been to avoid “mislead- _ 


_ Ing” the contractor. Certainly the local residents could hardly -have . ; 


| supplied more valuable information concerning what would probably» 


be found along the narrow line of a particular sewer. The record - - 
_ shows, indeed, affirmatively that: they. were quite mistaken in several 2 


pieces of information which they did supply. (Tr., pp. 296-97, 299). - 
- Again to quote Holberg: “I think it is preposterous to assume er . 
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an a bar. ender or a man stacking barrels or someone ‘unloading a. boat: ~ aa 
Sc at-a wharf i is ina position to give engineering information on a pro- 
Pa ject” (Tr., p. 187). And Holberg, too, disposed of the contention that. - 
the contractor rather than the Government, should have tndertaken | 
. extensive test borings, when he exclaimed: “I don’t know what con- 
'_ . stitutes ‘investigation.’ If excavating the trench to see if we can ex-. 
 cavate it when we did it is excavation, we can’t afford that kind of 
aoe investigation. We have to go broke the hard way, by guessing” (Tr., 

ip. 158). Eby’s digging of the three shallow test holes was not really 


— inconsistent with this philosophy, since his purpose was primarily to” : 


cae ascertain the probable amount of water to be encountered. 


Of course, if the specifications themselves contained indications of 


- : the risks involved: in the excavation, the contractor was bound to evalu- 
~ ate them, notwithstanding its knowledge of the plenitude of the Gov- 


: erntaent’s information. The crux of the case is, indeed, whether the 
statement in the invitation for bids that the excavation would be for 
__ the most part in “dredged fill” below sea level itself constituted a 
sufficient warning. This did warn the contractor of dewatering dif- 
- ficulties but since such difficulties pr oved less than expected, and due _ 
~ allowance had been made for them, they may be dismissed as a relevant 


factor. As for the term “dredged fill” itself the preponderance of the | 


- evidence is to the effect that it would denote, especially in connection 
- with its appearance, a classified fill, rather than a spoil bank area, as 
the Government seems to contend. It is true that the experience of ; 


the contractor’s dredging experts was confined to the continental 


United States but this circumstance alone does not deprive their testi- 


‘2 mony of its force. If the fill was a classified fill, the contractor had. 


“no reason to expect the difficulties it actually encountered. On the 
basis of the evidence, the most that can be said in favor of the Govern-. _ 
“ment’s case is that the term “dredged fill” is ambiguous. But, if so, 
-in accordance with the familiar canon of construction in ak Cases,, 


~ the ambiguity would: have to be resolved against the Covcromen a Ps. 


| employed. the term. | 
_ The other argument of thie "Gsvceneae that the methods of con~ | 


7 struction prescribed by the specifications themselves constituted suf-. 
ficient caveats is clearly untenable. The provisions for sheeting and. 


a shoring would imply the possibility of some caving, and the arorisione. es 


: 7 for pumping would imply that water was to be expected but neither: | 
2 caving nor water was the main source of the contractor’s difficulties. 


“Itis also no less clear that the possibility of some unequal settlement of 


cs the pipe after backfilling was quite remote from the heaving or boiling: 


of the bottom of the trenches. While the specifications did suggest. 
the possibility of minor difficulties, they did not suggest. the highly - 


| ) additional costs as were necessarily involved in laying sections of the 
_ - sewer line in the bad ‘ground area, since it may be said to. have. 7 
- encountered subsurface conditions at the site differing materially from 
those indicated in the contract, as provided in Article 4, the “chang ed ey 
conditions” clause of the contract. In the case of this claim, more- 
over, it is quite clear that even if this clause of the contract were inap- oe 
plicable, the contractor would be entitled to additional compensation. et Se 
under article 3, the “changes” clause of the contract, since itisapparent «=. 
from the evidence that the sewer line could not be successfully laidby: 
following entirely the methods prescribed ‘by the Government i in the. en 
‘specifications, and that the methods which proved successful. were 
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ae, ‘abnoimal eonditiong actually encountered by the a ‘Differ- ae, 
_ ences are“no less real because they are differences of al ee, and a — 
- © the degree of-difference was great. | ae 
: The contention that the contractor’s difficulties were in ares ee aoe 
_- due to his faulty methods of excavation, and that he, therefore, had —< 
no one to blame but himself is not worthy of serious consideration. Mapes | 
The record clearly rebuts any such conclusion. The seemingly 1 minor’ ..° 
lapses of the contractor’s forces were either simply those that would 
normally be expected in the circumstances—as Holberg put'it they —_ 
- pumped all the time, for instance, “save the times the spark plugs quit 
and the night the pump man got married” (Tr., p. 30)—or represented Cs 


efforts to cope with a difficult situation by methods of trial and error. — - 


The further contention of the Government that the contractor. could | i 
have dewatered the soupy mud by the proper use of well points over- 
looks not only the fact that such a method of dewatering is extremely - 2? 

expensive since it requires special equipment and the services of 
_ specialists, as Mooney admitted (Tr., p. 400) but also that this was not. es 

the method of dewatering prescribed in the specifications. | (ae 


- The Board holds that the contractor is also entitled to recover ci, 5 


"acquiesced in by the Government. Such departures from the specifi- Shee 
cations constituted changes within the meaning of article 3 of the 
: contract, and the contractor’ s request for a change oi should have — Pe 
been allowed, ee 
In its original statement of position, the Govarnmient iss count oe 
that the contractor’s claims were barred by its failure to comply with -.. 

_ the procedural provisions of clauses.3 and 4 of the contract,- which 
_ require prompt notification in writing be given to the contracting * er 
-__. officer that these clauses will be invoked. The testimony of Holberg = 
and Eby at the hearing establishes that Mooney was notified orally of 
_. the claims but suggested that presentation of the claims be delayed = 
until after the extent of the additional work could be determined, and~*' _ 
that subsequently the claims were discussed with the contracting eo 


Pad , 
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ae Sfteee “ss asmired Holberg and. Eby that he would: cuadee the eas 7 7 a 
TE they could be substantiated (Tr, 5 PP. 206, 986, 290-91). “In his © i ie 


oe findings of fact and decision the contracting officer ‘kept his promise - 
and considered the claims on the merits.. It is well settled that the 


_ procedural requirements of articles 3 and 4 must be deemed waived » 
if the contracting officer has considered the claims on the merits. In — 
its post- hearing brief the Government seems to recognize this but it 
still seems to argue that the circumstance that the claims: were con- 
‘sidered: by the contracting officer only as a matter of grace should 
be taken into consideration in the disposition of the claims. | The 
- Board cannot agree, however, that such a factor should be given any 
weight in considering the slime on the merits. . 

At the hearing counsel for the contractor ‘stated that the con- 


tractor desired to revise the amounts of the claims originally submitted 


to the contracting officer, and counsel for both: parties agreed that in 


the event of a decision favorable to the contractor, the determination 


of the amount to be allowed on each claim should be left to the con- 
* tracting officer: (Tr.. »» pp. 3-4, 201-04, 209). The claims are, therefore, 
= remanded to the contracting officer for this purpose. . The provisions © 


of Section 6-09 of Part I of the specifications should be followed in - 


a determining the amounts of the claims. In case the parties cannot | 

_ agree upon the amounts of the claims the contractor may take a further _ 

appeal to the Board with respect to this issue. The contracting officer | 
should note, however, that he need not allow either claim | in any 


ee amount in excess of that reserved in the release. | 7 
-. . Therefore, pursuant to the authority delegated to the Board DF. .s: 
Renee Contract Appeals by. the Secretary of the Interior (sec. 24, Order No... ~ 
2509, as amended; 19 F. R. 9428), the findings and decision of the 
contracting officer are reversed, and he is directed to proceed as out-— 


: lined above, 
ao. | | Ware Suacre, ree | 


~ “Teoncur: | : 
Tarmopore. H. Haas, Chairman. 


I concur in the portion a this opinion ahieks deals with the laine 
for additional. compensation on account: of adverse soil conditions. — 


, : With respect to the portion. which deals with the claim for additional 


compensation on account of the removal of piling, I concur in the | 


we result. 


‘Herseer J. Stavoure, Mt ember. 


a 
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: Paar CONTRACT BETWEEN THE UNITED STATES AND THE EB ae 


_ KINGS ‘RIVER CON SERVATION DISTRICT 


Bureau of. Reélamation: Excess Lands.» 


The Secretary of the Interior lacks aes authority ‘to ‘permit individual 
“holders of excess: ‘lands in. the Kings River Conservation. District to ‘pay the 
‘reimbursable costs: administratively allocable to those: holdings and thereby: 

. be relieved from the limitations on supplying water to excess lands, 


Bureau of Reclamation:. Repayment. and. Water Service Contracts 


‘Répayment and water service contracts entered into by the Sadtotary of the 
~ Interior for the. utilization ‘of. flood control dams and. reservoirs | operated. 
under the direction of the Secretary. of the. Army for irrigation purposes must 
: conform. with the mandate found in Section 46 of the Omnibus Adjustment 
Act of 1926. . 


Secretary. of the Interior - 


The Secretary of the Interior i is ‘not. authorized by. Federal reclamation. law 40) 


agree to provisions in the proposed contract with the. Kings River Conserva- . | 


| . tion District: whereby individual’ holders ‘of: excess. lands will .be permitted 
“to pay’ the reimbursable costs allocable to their excess holdings and thereby 
_. ,- be- relieved: from. the. limitations. on supplying water to. excess: lands: and. 


the consequences. of the anti peruadon, features of. the recordable contracts oe | 


required. by law. 


. ‘Statutory. Construction : Generally 


| ‘Unrepealed provisions of: earlier. laws. rie specific. application, ‘cainnot be. J 
: = infused. with: new. life . for the. purpose: of suiblementing later. law. 


- Statutory Construction: Administrative Construction - 


ae . Administrative rulings cannot. thwart. the. plain: purpose. of a: valid. 1a oe =i a 
ean prior administrative practice, remedy an absence of, lawful authority. eo 


2. ‘Statutory Construction: Administrative: Construction - 


Administrative ‘rulings and. practices cannot enlarge the eoplication ‘of r the® 
~ opinion of the Associate Solicitor dated : October 22, 1947 (M-35004),. which 


* advised that full payment of the reimbursable costs: by a: district relieved. 
~ the excess lands in that district from ‘the peocaasd restrictions on supplying 2 
water to such | lands. —, oe | | 


M-36457 Se ee Fou 10, 4987. a 
To ram Suckerary ote INTwRIOR, ~ 

, You. have: requested. my opinion concerning your statutory aithoney 
under Federal reclamation law to.agree to provisions in’ the: proposed 
contract with the Kings River Conservation District whereby in- 
dividual holders..of excess Jands will be permitted to pay the re- 
- imbursable costs allocable to their excess holdings and. thereby be re- 


lieved: from the limitations: on supplying water to excess lands and — 
the conseqiiences: of the: anti-speculation. features of the recordable 


; : contracts. required. by law. . 7 See Parse ery articles 3, 6, and 8 of ee 
~ the proposes ee : 
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My< opinion is iG Ciigess hae nt granted to. you. 1 chi statutory. a. a 


7 7 authority. F urther, fiscal desirability, 1 no matter how impelling, does _ : 


ee “not suffice as a substitute for that statutory. power. 


I wish to. emphasize at the outset that no criticism is. ‘iereby- ine : 


A on my-part of the earnest: endeavors. of the Conservation. Dis- 


 trict-or those who have honestly sought. or proposed, in its behalf, a — 


rational. and reasonable accommodation. of ‘interests ‘coniiected with - 
the use of the regulated and supplemental supply ' of water developed < 


: by the Army i in constr ucting the Kings River and Tulare Lake Basin | oe 


: Flood Control] Project. Indeed, while the excess acreage involved is — 


ae comparatively large, this” stipplemental supply is: relatively: small. sa 


-_ Nevertheless, ‘Congress. has conditioned the means whereby even: ‘such ! : 


small but. vital water supplies can be acquired to supplement, mee, ; = 


7 already developed earlier by the landowners. . | ro 
~The statutory authority that you as Secretary exercise in contiection | 


with flood control: projects providing irrigation benefits. is - derived ia 


7 from. the | ‘Flood ‘Control Act of 1944, particularly. section 8. (43 ae 


UU ‘8. Cz sec. 390.) Dams and. reservoirs operated for flood. control » = 


: ‘purposes under tlie direction. of the Secretary of the Army after De- 


L pea ~ cenaber 99, 1944, may be utilized by you for | purposes OL irrigation 
© a. under that act. only j in conformity. with the provisions of: the Federal © _ 
reclamation laws. (Act of June 17, 1902, 32 Stat. 388 and acts amend- 


7 atory thereof or supplementary thereto.) The. specific provision with a 
_ which you must comply under this mandate'is found in section 46 of 


aes the Omnibus Adjustment Act. of 1926° as: s amended. aa U. sae C 1 sec. oo 
| 4880.) As codified, that section reads: ee ae ee 
| "No water shall be delivered upon the. ‘completion ‘of any. new ; project or. Po oG 


~ division of a. project initiated after May 25, 1926, until. a. contract or contracts. a pe 
in form approved. by. ithe Secretary of the Interior shall have been made. with an. 


- irrigation district or irrigation districts organized . under - State. law. providing» Les 


_ . for. payment by the district or. districts: of the cost. of. constructing, operating, ee 
--and- maintaining the. works during.the time they are. in.control of. the United 

, States, such cost of constructing to be repaid within. such, terms: ‘of. years as the 
- Secretary may find to be necessary, in any event not more ‘than: forty years from a. 


the date of: ‘public notice hereinafter: referred ‘toy and the execution of said con- 


7 tract or contracts. shall have been: confirmed by a decree of a court of competent - 
. jurisdiction. Prior to. or in connection with the settlement: and development of “a = 
each of these. projects,’ the ‘Secretary Of. the” Interior: ds: authorized in his dis- — 


cretion’. to- enter. into agreement: with: the. proper - authorities. of the. State or. 


os ‘States ‘wherein said projects or divisions are- located whereby. such State or : - 
_ States shall cooperate, with the United States in. promoting the settlement of. 


the projects or: ‘divisions after ‘completion and in’ ‘the securing and. selecting” | 


of settlers. ‘Such contract or contracts with irrig ation districts. hereinbefore .. _ 


> | referred to shall further’ provide that: all irrigable Jand held: in ‘private owner~) — 


ship, by: any: one owner in @ECESS of. one hundred, and. sixty irrigable acres ‘shall: : 


ee be appraised im a manner to. be Preser ibed by. the Secretary. of the. Interior and. : ae 
the: ‘sale prices. ‘thereof fixed by the: Secretary. on the basis of its actual bone 
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“fide value at the ate’ of appraisal without reference to. the proposed construe: - 


tion of the irrigation works ; and. that. no such excess lands SO held shall receive Lae . 
: te water from any: project or division if the owners thereof shall refuse to execute. 2 ee 
—) valid. recordable contracts for the sale of such lands under terms and conditions ards s 

. Satisfactory: to the ‘Secretary. of the Interior and at prices not to exceed. those 

“fixed by ‘the: Secretary: of the Interior; and that’ until one-half the construction — ee 
charges against said lands shall have been fully paid no sale-of any such lands _ ‘ 
shall: earry: the right to receive water ‘unless: and ‘until the purchase price in-.~ 
volved in such. sale is. approved by the Secretary of the Interior and. that upon : 


: proof of fraudulent’ representation as to the true consideration: involved in such 
i Sales the Secretary. of the. Interi ior is authorized to- caricel. the water tight at 


taching to the land involved in. such fraudulent sales : Provided, however, ‘That 


if excess land is’ acquired by foreclosure or. other process ‘of law, by conveyance 5 


‘in satisfaction of mortgages, by inher itance, or by. devise, water therefor may be ~~ 


| te : furnished. temporarily. for a. period. not exceeding five years. from. the effective | 
a date of such: acquisition, delivery of water. thereafter ceasing until the transfer ale 


is district or irrigation districts organized under State law. By its very waa 
a. ae nature, such a contract necessarily 1 imposes a joint liability on all land- . - - 
owners of a district. Further, section 46 stipulates that excess. lands” re 
> shall receive no water from any project or division under: your control on 
-° . unless the owners execute valid recordable contracts: for the sale of — — 


= thereof to a landowner duly qualified to. secure water therefor : Provided further, 7 roe a 
vo. That. the operation: and maintenance charges. on. account of: lands in. said projects. ere oo 
eo and divisions shall be paid annually in advance. not later than Mareh 1. It shall. 

be the duty of the Secretary of the Interior to give public notice ‘when water 

is: actually available, and the operation and maintenance. charges payable to the. a ae 

~ United- States for the: first year after such public notice shall be transferr aS to and o 7 

palo as a par t of the construction payment. *S 


Section 46 clearly requires that you shall ee ae an an intigation 7 


e > such lands under terms and. conditions: satisfactory. to you.. - The only ; 


a other. specific’ relief from the requirements relating. to recordable cons.” o 


we tracts comes in connection with the anti- -speculation provisions when 


_ one-half of the construction charges have. been repaid by a- district... = 
After that. time your approval of. the sale’ price of any: of the ¢ excess ss 


_ lands i in the district is no longer required. 


os who complied with the requirements of f sppliteble Provisions of the ma 


i : Hight saitificnte: upon. payment of ails sums s due the United States from is ms 
them: as ‘individuals. - - Until such full payment, the United States 3 Tei 
| tained a” prior lien on ‘the individual. entryman’s: Jand. rT wish to - ao 


Earlier provisions of Federal reclamation law dathorived individual i 


-contiindts in contrast to the joint liability contract specifically required | 
‘by section’ 46. ~The act of August. 9, 1912, as amended (37 Stat. 265; 


43 U.S.C. sec. 541 e¢ seq.)s entitled ivdividual homestead entrymen, | 


: emphasize the individual obligation there involved. 


as The provisions of the 1912 act. aks ee S. Cs sec. ee) relating toe excess ss ~ - - 
pee Jands s provided | that: eit 
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per 


Zs, Ne ) ‘person shall at any, one time orin ‘any manner, except. as hereinafter other- Loy 


: wise provided, acquire, own, or hold irrigable land for which entry or water-right 


. application . shall have ‘been. made under the said. reclamation law, before final .- 7 
payment in full, of all installments of building and. betterment charges: shall have ; 
a been made on. account of such land in CLCESS of. one farm unit as. fived ‘by. the ex 
Secretary of the Interior as the limit. of area per entry of public land or per single i 


oe ownership of private land for which a. water right may be purchased. respectively, | . 
nor in any case in excess of one hundred. and sixty acres, nor shall water be. 


| “furnished under said law nor a-water right sold or recognized for such excess; 


3 . but any such excess land acquired at any time in good faith by descent, by will, or ~ | 


; by: foreclosure of any lien may be held for two years and no longer after. its : 
. acquisition ; _and every excess holding: prohibited as aforesaid shall. be forfeited _ 
to the United States by proceedings instituted by the Attorney. Gener al for. that ‘. 


. -purposé in any court of competent jurisdiction. The above provision shall be Rata 
recited in every patent and water- right certificate issued by the. United . States 


under. the provisions of: sections 541-543 of this title. [Italics supplied.) 


ee - - Section 46. of the 1926 act contained no explicit provision such as the soe 


7 one above for release from the excess land limitation upon payment bya 


: district of the full obligation assumed under a joint liability contract. 


The opinion. of the Resor Solicitor, dated October 22, 1947 (M- —. - 
oe 35004), noted. that it was proper to consider acts of Congress passed 
at prior and subsequent: sessions. (Section 5202, Sutherland Statutory > 
| Construction (3d Ed., Horack) etc.) . He. said that consistent with = 
“a earlier opinions ot f the Solicitor, section 46 could be construed as merely” os 7 ; 
one element ofa comprehensive Jand- limitation plan.. It isthe pay-.. 
ment of the full obligation by the district under the 1926 ‘act joimt- 
7 liability. repayment contract, as well as the similar payment. under 
the 1912 act individual. contract, that relieves: the excess Jands.from 
the statutory restrictions. Tt should be noted that unrepealed provi- ac 


*< sions of earlier law, having specific. application, cannot.be.infused with os 


anew life for the purpose of implementing later law, however worthy ae 


| the objective. Cf, Wood v. Broom, 287 U. S. il (1932). and Golegrove os 
af Green, 328 U.S. 549 (1946). e 


“Tam aware that Congress. in certain instances panel relief ee 

oe from the imposition of the land-limitation policy, a policy having. its: °°. 

~ roots.in the Homestead Act of 1862 and even earlier inthe Preemption .__ 
Acts. For legislative expressions of that policy, applicable to recla- 


| “mation, see: Reclamation Act of June. 17, 1902 (82 Stat. 388); act of oa 


June 27, 1906 (34. Stat. 519) ; act of. June 25, 1910 (36 Stat. 835) ogee 


. Warren Act, ‘February 91, 1911 (36 Stat. 995) ; Patents. and. Water: °° 


| Rights Certificate Act of August 9,.1912 (37 Stat. 265) ; Reclamation. 


4 ‘Extension : Act, August 18,1914 (38 Stat. 686) ; Smith Act, August. 11, z ~~ 
— “1916. (39 Stat: 506) 5 Fact Finders’ Act, December. 5, 1924. (B Stat. - =: 
702); Omnibus. Adjustment Act, May 25, 1926- (44 ‘Stat. 639) 3 


- Columbia Basin Anti-Speculation: ‘Act, May of, 1937 (50-Stat. 208) ; - 


93 ~ Tucumcari Project Amendments, April 9, 1938 (52 Stat. Dil): Water — 


ss Conservation and Uelzanen Act, October 14,.1940 nee Stat. — : no § 
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md adauiies Basin Project Act, March: 10, 1943 (57 Stat. u). ‘See also ae a 


Donaldson, The Public Domain ee (1884), p. 832i. - 


The Small Projects Act of August 6, 1956, afforded a hotatite of os 


relief from land limitations by requiring that contracts stipulate the | 
“payment of interest on that pro rata share of ‘a loan which is attribut- : 
~ able to furnishing irrigation benefits to lands held in private. owner- | of 
ship by one owner in excess of 160 irrigable. acres. (70 Stat..1044;°43 
U.S. C. sec. 422¢. ye: In establishing the basic policy and then making 
- exceptions such as this to the extsas- lind provisions incorporated i in 
Federal reclamation law, Congress has indicated clearly and. consist- 
- ently an intention to reserve to itself the determination of those'circum- 
stances which may warrant a. modification or change in that policy. 
Those determinations, when legislatively enacted, are clearly. within 
the. framework of powers ‘constitutionally vested in Congress. | _ They 


oa Be illustrated by a number ‘of acts, particularly by the provision of. : ; 
. the actof June 27 , 1952 (66 Stat. 282), regulating the supply of supple- 7 


| a water. from the San Luis Mees Proje s in olomdo, which Z 


| “That the excesslana provisions: of the Wederal. reclamation laws: shall tot: be a 


: ‘applicable to lands or to the ownership of lands which receive a supplemental... ae 


or regulated: supply of water from the San Luis Valley. project,: Colorado : 


Provided, however, That, in -liew . of the ‘acreage limitations contained . 4h such 


provisions, no Jandowner shall. receive from such project a supplemental or 


regulated water supply greater in quantity.than that reasonably necessary. toe 


| - irrigate four hundred and eighty acres of land served by such project: Provided. | — 
further, That the: provisions of this Act are intended. to meet. the sp eciat conditions . 


: zs evisting on. the lands: served or to be served by the. San Luis Valley. project, 
- Colorado, and .shalt not be considered. as. altering the general policy” of the | | 
| United. States - with. respect ta the CLCESS- -Fand : provisions | of: ‘the: Federal ae 


| reclamation laws. -[Italies. supplied.] — 


.  The- obvious: legislative. spore of. this: ister r language i is tht + 
: Congress never intended to provide such relief. in prior acts.oi general a 


- application, and it did not intend that this local law should be con- © 
strued. as authorizing general relief. ‘Indeed, the latest amendment — 
to. section 46: was required in order. to permit you to. furnish water 
_ “temporarily. for a period not to. -exeeed five years” fr om the-date-of 
acquisition .by an: individual of excess lands through foreclosure, in: 
heritance; and other such. means. : You: were: further. authorized ‘to 
agree to the amendment of. outstanding contracts to. conform to.that. — 
provision... ‘See the first: proviso in section. 46: above and the notes to. 


-. 48 U. 8. -C:,.1952. ed.; , Supp. IV, séc..423e. For other variations of 


. relief fon eee provisions, see: Owl: ‘Creek Unit,. ‘Missouri - 7 
Basin, August 98, 1954 (68 Stat. 890) % ‘Santa: Maria Project, Septem- 


ber. 3, 1954 (68 Sink 1190).; “Washoe Project, August 1, 1956 (70:Stat. 


_ mas oe No ae to. provide’ administr ative: relief other than: that : . 
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. ‘ 2 noted: bere was. 6 gratited to you by section 46 of the 1996 ack nor is eae ; : 
to be validly found by implication. - The Congress’ is well aware of | _ 
the considerations | offered both for and pepe the ee oo, 


Ae ee limitation policy. 


Indeed, the opinion of ‘the. Acaonate Solicitor, dated Cos 29, 


: = : 1947 (M_-35004), went no further than to advise that. full payment. of fe. 
a - iB the reimbursable costs by a ‘district relieved. the. excess lands i in that . 
district. from | the statutory” limitations and _ requirements. This 


. opinion | (M-35004) was. construed. initially in Administrative. Letter cee 
No. 808, dated December. 16, 1947, from the Commissioner, Bureau mon z : 


. Reclamation, to the Regional and. Branch Directors: 


a In the case of a joint liability contract where the identity of construction - 


oe fees against specific lands is lacking, payment in full of the joint obligation 7 
~ assumed by the ‘district would be essential to elect. this result | EhOE pene, excess a 


lands of acr eage limitations restrictions} ° il 


Thereafter, a supplement. to Adis Titer. Nos 308, anid 
September 24, 1948, from the Acting Commissioner, transmitted a 
memorandum. for: the Chief Counsel | of the Bureau of Reclamation 
ie and s stated as the basis for the new. instr uctions: contained therein | 


9. It will be noted that the: Chief Counsel’s ‘eoucldsions is that within the ferme | 


‘of thé: Associate Solicitor’s opinion : ate is: possible, in “80. far as the ‘Federal a 


reclamation law is ‘concerned,. for an individual landowner holding excess, lands” 
to pay in full. construction charges administratively apstenanles 2G; his poles 
and thus free the lands of the acreage limitation ie PLE 

‘It is true that contracts were executed ae ‘ing the ‘period : on 1949 
‘throigh. 1955 providing for accelerated payments in full of construc- 
- tion charges on excess lands by individuals. No review of these: con: 


. tracts has been undertaken to determine the circumstances under 
which. they were negotiated. or. their validity under the. law. But he 


assuming they were comparable to the ‘proposed Kings River contract, 
it should be noted. that many of those contracts’ “apparently were: 
submitted to Congress under the “legislative oversight” ‘provisions of 


| section 7 of the Reclamation Project Act of 1939 (43 U. S. Cz sec. 
— 485f),. and thereafter. were: approved by. separate acts of Congress ~ 


pen which in some instances granted additional authority to the Secretary . 


mo imposed conditions. See, for example, 66 Stat. “54. ‘approving | 
- contracts with certain districts onthe North Platte project. - These | 
--gubmissions are not in conflict with the proposition that Congress bas .- 


a retained. control and has not’ granted the authority claimed in Admin- - ae 


istrative Letter No. 303, as supplemented. Nor does'the disclaimer: of . a 
| _ administrative intent. to submit these contracts ‘to Congress: for con- — 


sideration of their -excess-lands provisions gainsay the fact that 


/ : | Congress has not : authorized accelerated pee by: individual land- a 
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_ ee of thigis aliquot part of the district. liability a as a Theans s of ee. 
| evading excess land limitations. | 


Prior practice. dees not remedy a an ee of hee aie ‘quthority, 


The. ‘purpose of Congress is controlling i in determining meaning of a. te 


law. United States v. 0.1. O., 385 U. S. 106, 112: (1948). Asstated 


_ Py the Supreme Court i in another. suit involving this Department: 


| ee * We cannot: accept the contention that administrative yulings—such_ as. a 
< those here relied on—can thwart the plain purpose of avalidlaw. Astoestoppel,. 
it is enough to repeat that “* * * the United States is neither bound nor estopped men 
| by acts of. its officers or agents in entering into an arrangement or agreement to Bn tee 
Re do or cause to be Gone what the law does not sanction or permit. re eg SA ac ae 


ee United States v. City and County of San Francisco, 310. 18h s. 16, oe — 


o 31-32. (1940), citing U tah Power and. es Co. ve . United ial 243 


2 ‘U.S. 389, 409 (1917). | we 
In a situation somewhat afliccow to this: ee once directed. ae 


the Secretary of the Interior to allocate tribal lands’ to. the Palm — 


Springs Indians under the General Allotment Act of 1887. After 


- one false start, a schedule was submitted for approval to. the Secretary - ie 
ae who delayed approval, for. policy reasons, | while. efforts. were made 


to persuade Congress to change the law. A member of the tribe finally : | 


: ‘sued for his-allotment. On behalf of the Secretary, it was argued in | — ‘ . : . | 


the United States Supreme Court that he should not be compelled 10 snes 
> carry through a plan of allotment in severalty: which in his judgment 
— would. operate against. the: best: interests of: the tribe. The Court — ae 

- noted, in disposing of that argument, that a. number of legislative pro- 


cn posals to. adjust this. matter either had been rejected: by. Congress: or 

-. had failed to receive » legislative action. “We think,” said the Court, ms 
“the grounds advanced by the Government by way of argument, al-" 
though not by way of. evidence, are inadequate to establish as matter 


oe - of law that the petitioner has no legal right to a patent. Congress not. : o tet 
cae only has failed to deny these allotment rights by legislation, but has re a 


2 _ jected urgent and reiterated appeals from the Department to do so.” 


— - Accordingly, the Indian was entitled to invoke the supreme law of the Pee 


 Jand. for his. benefit. Arenas ve . United ee 322 U. Be ‘419, ee oa af 
(1944). | | ee 
“hereafter, the. Seiitetiirg-s was 1s persuaded to. exercise an i dis: = 


a! - cretion, ostensibly relying on provisions of the 1887 General Allot-~ at 7 ae 


ae . ment: hats and disapprove. the allotment. schedule, which had: lan- a 
-. guished. so long in his office: The Indian again sued. The Court of 

2 = Appeals sustained. the Indian’ S: right and eviticized those held: Tespon- - 

_.. sible for thus attempting to evade the clear mandate of the law. See _ 


= : United. States ve Sune. 158 & 2d 7 30 keer Ms ; cert. - denied, 831 Us S.. 
<4 seas es es 7 
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| The point I wish to nes heres is that where Congress] has directed i 
course of action, the Secretary is bound to comply with that direction 


= notwithstanding any policy consideration motivated either ty realism cae 


i or ‘by idealism. 

. As I have heretofore indicated, T perceive no ambiguity i in. we div 

| is Conigress has given you in the 1926 act, as amended. In the 

evolution of our statutory law it is axiomatic that Congress has the 

power to'amend a law to meet changed conditions or relieve. hardship. 

~ Tt.can authorize an irrigation project without 1 imposing acreage | Timi- 
tations; it- can relieve. an existing project from prior limitations ; it . 
can permit delivery to excess lands upon payment of interest on en 


| bursable charges allocable to such lands; and it can direct the Secre- a | 
tary to enter into a. particular contract as it did in section 45 of the — 


Omnibus Act of 1926 in connection with the Belle Fourche Irriga- os 
| tion District. . But, that type of discretion has not been. vested i in. you 
as s Secretary 2 and therefore remains a prerogative of Congress. - | 


ELMrr E. f Browern, 
_ ‘Solicitor. 


JURISDICTION OVER PROPERTY “BELONGING 0 
‘ A FIVE TRIBES INDIAN'S ESTATE 


cre Lands: ‘Descent and Distribution: Generally—Indian ‘Tribes: Par : . : : 
. tieular Tribes: Five Civilized Tribes. a 


The property comprising the restricted estate of a Five Tribes iidhai acesabat 7 : 


: continues restricted and subject: to the jurisdiction” of the Secretary. of the 


Interior only so long as belonging to Indian heirs of one-half or more Indian en 


 plood computed from the final rolls of the Five Civilized Tribes So to. “% 
the act of August 4, 1947 ( 61 Stat. 731). aa : ; 


Indian Tribes: Membership—Indian Tribes: Particular Tribes: Five Civil ee 
ized Tribes—Secretary of the Interior nt 


“The authority of the Commission to the Five Civilized Tribes and of the Secré- ee 
tary of the Interior to strike names from the rolls of the Five Civilized . 
Tribes; ‘after notice and an opportunity to be heard, continued to March 4, ‘ “ad 


_ 1907, when the rolls were closed. = 
Indian Tribes: Membership—Indian Tribes? Particular Tribes: Five Civil sat 
a ‘ized Tribes—Secretary of the Interior : ACY 22 oar 
‘The ‘fact: that an heir ‘who was enrolled swith the “Greek. Tribe of ‘the Five 


Pe Civilized: Tribes. ‘had.-received an allotment of land with another tribe of. 
. . Indians justified action by: the. Commission to: the Five. Civilized. Tribes and = .. 
_ . the. Secretary of the Interior. striking the. heir’s name from. the Creek. roll, aa 

which, action was final after the passage of the act of April 26,, 1906 es faa 


Stat. 187). 
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i 2 ee Tuy 12, 1957 cae 
| “36455 ag Oe ee oe o ae ee | 


so To. THE Srommnaero OF THE a In rertor. Z 


— Tha memorandum, dated J une 7, 1951, the 2 Solicitor of this ‘i 
he office informed you of the entry by the: County Court of Okfuskee 
| County, Oklahoma, of that court’s decree in the above estate, whereby _ 


_. the decedent’s entire estate, valued approximately at $90,000; was 


determined to pass: to the. décadent’s father, William Chishol, an 


- ; incompetent. | Tt was pointed out 3 in the memorandum that. if William : 
. ~Chisholn i 18. restricted his inheritance would. remain under the. super- 


_. vision of the Department, and would not’ be distributed to his guardian 


because of an apparently fatal jurisdictional deficiency i in the guard- a 


ae ianship proceedings.” Moreover, if the property is restricted, the Dep- > 


uty Solicitor stated that certain fees of the administrator anit ofhis  - > 


a attorney, allowed in substantial sums by. the County: Court, would 3 
be subject to consideration and allowance in’ reasonable. amounts: by 
the Area Office, Bureau of Indian Affairs, rather than j in the eae 


a fixed by the: County Court. 


~ The question. whether William ‘Chisholin is a ‘restricted Indian was | 
not resolved in this office’: s memorandum of June 7, 1957, but it was © 


noted that the Regional Solicitor, Tulsa, Oklahoma, iad been re- 
- : quested to: submit his views on. that’ matter. The Regional Solictior’s 
_ views are embodied in a memorandum dated June 13,1957... It should 
be stated at-this. point 1 that the answer.to the crucial question whether = 
a William Chisholm‘is or is not restricted, and consequently whether this. —- 
| Department. would: exercise supervision over his inheritance and con-. 
sider the payment. of fees allowed by the. County Court, hinges upon 


oe an essential ‘precedent. ‘determination » whether William Chisholm. . 


_ possesses one-half or. more Indian blood of the Five Civilized. Tribes, oe 
_ pursuant. to the requirements of the act. of August 4, 1947, supra, 
» Moreover, in determining or computing his Indian blood i in that re- 


. spect, there must be, considered section. 2 poe the 1947 act: readings as 7 
follows: . ae , ee a eo ee 7a : 


See. 2 In determining the Guages of. ‘Indian blood of any ‘Thdian heir’ ae 7 


‘devisee, the final” rolls. of the. Five. Civilized ‘Tribes ‘as to: such heir or devisee, 4 


it enrolled, ‘shall. be. conclusive of his or: her quantum of Indian. blood. If un- 


a _ ae his. or her degree of Indian. blood shall: De computed from. the nearest 


“The: ‘estate of. Buster Chishotn rebrésénts for ine’ cAgat part. that decendént’s fhe anes. a 


a | from his prior: deceased wife, Martha Jackson: Chisholm, . a full-blood: Creek Indian, whose 


am estate: was the; ‘subject. of: Solicitor’s Opinion. (Se L D. 17 ); approved. Dy the Secretary a 
the Interior on January 4, 1957. 


-. 2 The -apparent* defect in: this respect, stems from: the ack. of service of: ‘written: notice - 2 “eo 
-. of the pendency- of the guardianship proceedings upon the Superintendent. (Area Director) 


. for’ the Five ‘Civilized’ Tribes, pursuant | to. the provisions | of section 3 ‘of the act of: ‘August: | 


. hy, 1947. (61, Stati: 731). “Such defect. ‘would : ‘require’ further : ‘consideration only. in ae : 


ou 


ed pyent it is: determined that William Chisholm is a ‘restricted. Five Tribes Indian. eee 
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ie Sprrolled’ paternal ‘and tnaternal ‘Tineal ancestors of Indian Blood enrolled. on in! 
ote the final rolls of the Five. Civilized Tribes. a, : | 


An answer to the question whether William. Chigwoin’ ‘is. “enrélled Cs 


~ within the terms of the first sentence:of the above- quoted provisions of) | 


- section 2 would appear to be decisive of the question whether he isa 


| restricted. Indian: This is so. because, on the basis of a. finding that". 


William: Chisholm ‘is. unenrolled, ‘the ‘second sentence of section 2 © _ 
of the 1947 act could apply only where. Indian. blood can be computed + 
from his enrolled - paternal: and maternal Tineal. ancestors, T none, of 

_ : whom. appears to be on the. rolls. | | 


- It-is reported. that: William Chisholin, uae ‘ander lio. ae | : 


- of “Willie Chisholm,” was, enrolled by the Commission to the Five . 


Civilized. Tribes, . hereafter referred. ‘to-as: the Commission, with: the 


Creek Tribe aS a one- -half. blood. Indian. opposite No. 9295. That 


oe enrollment was approved by. the ‘Secretary ofthe Interior | on: No- - = 


~ vember. 14, 1902. Subsequently, on August 9, 1904, through the con- 
joint: acon of the Commission and the. Secretary of the Interior, 
Willie Chisholm’ S name was: stricken from the Creek: roll. ‘Lhis-ac-. 
tion was taken on the specific gr ound that William (Willie) Chisholm _ 
had been allotted Jands: as Absentee Shawnee Allottee No..40, which 
lands were sold under a deed: approved. by. the Department on. Ockebee ae 
17, 1901... The action striking Willie Chisholm’s name. from the roll. - 
was taken- after he had :been "advised : by. a registered letter. from. the 
Commission, the receipt of. which by. him is evidenced. by. a return 


oe registry. receipt; that he was: allowed: 30 days from. the date of the Com; a 


" maission’s: letter to: show. cause why his name. ‘should not. be stricken | 
from the roll for the reasons. stated. -Apparently. no action was taken, 


by Willie Chisholm, or: iby. anyone: in | his behalf, after the; receipt of ee 
e the Commission’s letter... 


°. Tt-is the view of the. Reg Agnal’s Solicitor t that. Willie Chisholm, have | 
“ing been allotted lands as ‘Absentee Shawnee Allottee No.:40,. afforded | 
~~ no legal basis for the.action: of the Commission andthe. Secretary of: 


= : : the Interior in striking. his. name from the Creek roll. ° Accordingly; a 
the Regional Solicitor has recommended. that the action of striking 


- 7 Willie Chisholm’s name should. be. regarded as a. nullity, and. that: his a 
name should be treated as still upon the final Creek roll. for. all pur: — 


poses. This office cannot: agree with those: recommendations. : 


Pursuant to the authority of various acts of: Congress, the’ Con . 


e sion: prepared rolls of members’ of the-Five. Civilized Tribes, which’ _ 
rolls in turn were submitted to.the Secretary of the Interior for ap- 
ge es proval. .. Moreover, by section 21 of the act-of June 28, 1898, theCom-- 


mission was ‘required to investigate the right of persons. lige names 


are found on. the rolls, and to make correct, rolls of the citizens: Oe ; ee 


| a * Acts of June 28, 1898 (80 Stat. 495, 508) 5 Mareh 1, 1901 ot Stat. 861, 810). 
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“Plood ‘eliminating from the. tribal rolls such 1 names as may awe ibe, a 


en placed: thereon by fraud or. without: authority. of law, enrolling such. a 


enh yas may have lawful right thereto * * #2? Ttis apparent that. the 


authority of. the. Commission and of the Secretary of the. Interior io” 


consider and approve enrollments and to‘strike the names of per SOUS 


ioe not entitled to be shown. on the rolls constituted. joint action by them, . : 


as is demonstrated in the present case. “Moreover, upon the termina- 
tion. by Congress. of the Commission. on July 1, 1905,* the Congress | 
subsequently provided ® > that on and after J uly le “1908, all of the. 
powers theretofore granted. to: the. Commission were conferréd upon 
the Secretary of the Interior. ~The. Secretary’ S authority over Five 
Tribes enrollments, including the Commission’s power in that respect, 


: bestowed. upon the Secretary by. the 1905. act, continued. until the rolls 
~ were closed on March: ‘a, 1907, when, the Secretary’ S jurisdiction 3 in ee 
that ‘respect ceased.* — ee ee ? : 2 
The authority mentioned doe to eaiee enr cllmanis ‘and ‘to = ea 


strike: or: eliminate names. placed on the rolls is clearly established . ‘ 
where: the: ‘striking was, accomplished after notice of such. intended & 
action and, an. ‘opportunity. was given to be heard,’ as was done inthe. 


. present: case... _ However, as stated above, the view has been: offered 


_. that the-reason given for striking the name of Willie: Chisholm from 
oY -. the Creek roll was outside the statutory basis for striking, j ive, enroll- - 

-. ments procured “by fraud or without authority of. law.” : Neither the ~-.% 

oars - Commission: ner the Secretary..of the Interior apparently deemed:it 


a “necessary to pass ‘Specifically upon.the possibility that. fraud, as 


7 -». defined i in its constructive sense? may have been present because of the | . at 
apparent: failure of Willie Chisholm to advise the enrolling authori- 
.. ties. that:he -had been allotted lands, which he sold, as Absentee ~~ 


a Shawnee Allottee No. 40: ‘However, upon: learning of: such facts the 


ae Commission and the Secretary of the Interior regarded. those factors 


- aga sufficient basis for striking Willie Chisholm’s name from the Creek ag 


rolls, and ordered the Creek allotment deeds, which had been expenter 


= and. approved, but not-delivered to him, canceled. - 3 a 
No-basis is seen. whereby this Department. soul or ; should. atampe ee 


_ to-set aside the depar tmental action. taken-over 52 years ago, striking © 


- Willie Chisholm’s name from the Creek rolls. » “Aside from: ‘a limita-. 


~ tion in. section 1 of. the. act. of April: 96, -1906, supra, which would 


2 appear to bar a move at this'time to reopen. any Five Tribes enroll- ena 
7 ment case,” the Seer etary. of the. Interior. had also lost. j jun isdiction alae ie 


bake Act of: ‘April 1, 1904 (38 Stat: 189, 204), 
5 Actoof March 3, 1905., (38 Stat. 1048, 1060), 
Be ® See. 2, act of April 26,1906. (34 Stat. 187, 188). 
. * United States ew rel. Lowe v. Fisher, 223 U. 8. 95 asia). 
8 Black’s Law: Dictionary (3d Dd.);p. 818. ~~. eee 
9*Sec, 1 * * * and no motion to: Teopen oF reronnider any eltizenship ender in any ‘of he 


a said tribes shall. be entertained unless filed with the -Commisstoner. to. the Five Civilized oe ‘ 2 


“e 284 "DECISIONS: OF: THE DEPARTMENT OF THE. INTERIOR tea LD. 


Ve 


: correct « or revise the rolls at 2 any time after March 4, 1907.%° Thus, it ; _ 
is believed that. the. action taken. on. August. 9, 1904, striking Willie ~ 


2 ‘Chisholm’ s name from the. Creek. roll is correct aad: cannot be dis- 
oa ‘turbed. The action taken in. that respect was expressly noted at that — 
-ctime as being in accord. with departmental precedent,” 1 and transac- | 
‘tions based on similar actions have had the support of judicial deci- 


‘sions.1? In fact, the Mandiler case involved circumstances closely ae . 


- similar: to. those involving. Willie. Chisholm. The Indian there 
concerned had likewise received an Absentee Shawnee allotment, after 


~. which a Creek. allotment. was made to her. Upon learning of the | 


| Shawnee allotment, action was likewise taken by the Commission and — 
the Secretary of the. Interior, striking the Indian’s name from the ~ 
Creek rolls and canceling the Creek allotment and deed. The court, 
on rehearing, referred to sections 3 and 28 of the Creek agreement, _ 
ratified and confirmed by the act: of March: ua 1901," 18 and then reached 
oj the following : conclusion: . | 


# *# * We think that it: was. the intent of the teate: provisions, soneed to. 


E | above, to- exclude. Indians who had’ received allotments as. members of other 


tribes. If this be true, when the Interior Department allotted a tract of land to 
Nan-pe-chee Polecat as an abseritee Shawnee and issued a. patent therefor ‘to her, 


it exhausted its power in the premises: Any subsequent allotment: to her as a | | 


member: of any other. Indian tribe. was’ without SUNAOMALY:, of law, void, and 
subject to collateral attack. TP. 714.] . - Rat YF we ee 
- ‘Thus, it would appear that hen! an allonnenta was ae to William: | 
= (Willie) Chisholm as Absentee Shawnee No. 40, his subsequent enroll- 
ment as a Creek andthe consequent allotment. of Creek lands to him 
were improper. Accordingly, the action of striking Willie Chis-” 


_ holm’s name from the Creek roll appears to have been the lawful exer- 


“cise in the circumstances of authority vested in the Commission and =) 
the Secretary of the Interior.’ It is recommended that the joint action = 


of the Commission and the Seoretinry of the Interior : in | that: fala | 

be not disturbed. | ae ' :.. : | 
‘From the foregoing, it seems clear to us hat ae name 3 of William 2 

2 (Willie) Chisholm cannot be regarded a as appears on the final rolls : 





= Tribes within sixty days sitter ‘the: ste. of the order or decision sought fa: be recpasidianee: 


except as to decisions made prior to the: ‘passage of this Act, in which cases such motion c 


. shalt be made within sixty days after the passage of this Act * * *.” [Italics. supplied. J | 
19 See. 2, act .of April 26, 1906 (34 Stat. 187) 3 Lowe Y. Fisher, supra. . 
11 Sallie Lewis. (Letter dated February 5, 1904, letter book, pp. 173— 180). 


13 Mandler et al: v. United States, 49°F. 24 201 (10th-Cir..1931), rehearing denied, 52 a a 


| Fr. 2a 713 - (1981) ; 3. See also Kemohah et at. v. Shaffer Oi é Refining Companp et al., 38. F 


* : 2d 665° (D: GC. N. D. Okla., 1980), ayfir mel, Tiger v. Twin atate Oit Company. et al., 48 ‘B, 


. 24 509. (10th Cir, 1931). : 
1331 Stat. 861, 862, 869. “ATI lands of. said” tribe, en as herein provided, shall be es 


allotted among the citizens of. the. tribe. by said commission SO as: Tes give each an cane ta Phos: 


. share of the whole in value, as nearly as.may. be *.*.%, fee. 3.7 

_ . “No person, except as. herelu. provided, shall be’ added to the rolls of citizenship: of said 
tribe after the date of. this agreement, and no person WBOMEOCTEE: rare be mddey to. said 

a rolls. asters ee aaiincaste: oF) this nerenment si Bee. BST vias Om to 4 : 
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J uly 19, 1957 | 


| of ‘= Five Giviieed Tribes."4 " Adscinduiaty, under thie; provisions fe ; _ 
the 1947 act, supra, the property. inherited by William Chisholm from 


. the estate: of Buster Chisholm is not subject to Federal restrictions: © ~ e 


It follows that the Area Director should proceed with the distribution. 
of the Buster Chisholm estate accordmghy, Ttis SO recommended. 


_ Ever F. Been, =. | 
ie 1k . 4 Sig | Solicitor. ae 
_ Approved: July 12, 1957, so 
_ FRep A. SEATON, — | 
 Seere retary oO is the L nierior. 


APPEAL. oF PAUL sanvas ING. 
IBCA-115 she 
a | Decided Fully 19, 1957. 


“Contracts: Interpretation—Contrects: ‘Changed Conditions Contracts: ee 


_ Changes. and Extras 


Under a contr act for the alteration of a diversion aan and the enlargement ¢ of a ‘ 
| - eanal, the claim of a contractor, for compensation to cover the cost of. 
_ providing added. protection for the dam as a.result of the closing by the 


- Government of. the headworks ‘of the canal in order to control an earth © 


. 2 slide which occurred at a time when -the contractor, with the permission, of _ 
the Government, was using the canal. for diversion purposes, cannot. pe. ee 


= _ allowed under: either the “changes” or “changed conditions” clause of the: aa 


os contract: | By: per mitting the contractor to proceed with such water control 


plan the Government did not warrant: that the -eanal would remain open 7 7 
‘even. if repairs were required because of an accidental earth slide’ into the ._—- 


7 canal, A provision of the. specifications that the. contractor. was to pass 
800 cfs of water. through the canal, after the: end. of the time allowed. for: 
its enlargement, did not create a duty on the part of the Government to - 
-- allow: the contractor, under all cir ircumstances, to pes that amount ( of water a 
7 through the eanal. a ssi : : 


Contracts: Damages: Unliquidated Damages 


A claim of a contractor for damages for delay in its work and additional ex. i* 


_ pense, allegedly due to the violation by the Government of express or implied: 
. obligations of cooperation, is based on a: breach of contract, and may not. 
“be administratively determined. 


“ices Damages: Unliquidated Damages 


| A claim ofa contractor for costs incurred during a shutdown sliegeaiy due to 
Government regulation of ‘storage and diversion. upstream from .a dam, in: 


violation of an express. or implied | agreement: of the Government, is. based! — ahi 


on a breach of. contract, and may not’ be. administratively determined, 


cites ae On the final Creek roll by blood, authorized: to ae printed by: the act of Af une 24, 1906: 
(34. Stat. 325, 346), the following notation. appears. oppeate the. number 9295, which had 
been. assigned to Willie Chisholm, “Stricken from roli,’”’ . 


a 
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| “BOARD: oF CONTRACT APPEALS | ee. 4 on oe 


Paul 7 arvis, ae has filed « a timely appeal from the findings of: fact Ae 


— and decision of the contr acting officer dated. March 20, 1957, denying ~ - | 
~ two claims for additional compensation under Contract: No. 14-06-D- ae. 


oan os (1259, dated May 6, 1955, with the Bureau of Reclamation. 


The contract, which was on U. 8. ‘Standard Form 23° “(Revised 


: ae March: 1953) and incorporated the General Provisions of Standard i - | 
- Form 238A (March 1953), provided for the construction and comple- 


tion of Prosser Diversion Dam alterations and Chandler Canal en- _ 
- largement, Station 1+93.7 to Station 128+80, under the schedule: of - 


-_ _ Specifications’ No. DC=4359, Kennewick Division, ee Project, bag? 


Washington. © 


| a Four. slniie for ‘additional. Rea were “reserved by the 
: appellant’s release on contract, filed under the contract with an accoln- ta 


a, panying letter dated J: anuary 18, 1957. Two of these claims were 7 


. allowed by the contracting officer'in his decision of March 20, 1957, and i: ; 


2 4 his findings concerning them have. been accepted. by the contractor. - 
“2 The. two remaining claims, designated - in the release on contract. as - 
ae Clahns Nos. 2 and 3, are the subj ect of the pr esent cael | 


Claim Wo. a 


This ante in ithe amount. of $6, 236. 58, is iia on aes end that” = 


a t the contractor was put to added expense ‘because the Government closed. 


| the headworks of the Chandler Canal at a time when the contractor 


‘was using the canal to divert a part of the flow of the Yakima River 


7 around. the Prosser Diversion. Dam.. 


.Prior to the incident which ‘gave rise: to tl this claim, ae Guia: - 


~ had filed with the Government a water control plan showing its prow 
. posed methods for. diverting the river and protecting the dam ‘while  — 
- construction work was in progress: .On June 30, 1955, the contractor a 
was given permission to place the plan i in operation, but was officially. - 
advised that the plan provided no protection between Stations 2+28 
and 6+27 and between Stations 7+53 and 8+80 of the dam, and was 
also. advised. that, ‘if the river run-off - could | not be cared for 


| o “entirely by diversion through the canal and a breach; through the 


dam,” the ieaeen additional ‘protection would be: the ‘contractor. s. = 


: responsibility. . ? ee 
As of July. 31, 1956, ‘while the Gontrastor ‘was pence on ahs “— 


“ Prosser Divarsion: Dam, water in the amount of approximately 1 000. 


cubic feet per second was being discharged through the canal head- 


- works, atthe left side of the dam into the Chandler Canal, and the re- 


ie . . i maining flow of the Yakima. River, amounting to about 900 ofs,. was, 
| being passed. through a sluiceway: section, of the diversion, dain.” 


? eg * Government letter of June 30, 1955 CHanibit 5 5 to Findings ¢ of Pact of March 20, +1957). 


me Se pan, gags me, 8 BET 


duly 19, 1957 


On that i datent ‘thé Govebbitient closed the: ents iy which: the water . ee 


- | . was released into the Chandler Canal because of a slide of: earth ma- ae 
coe terial. into the canal... As a ‘result of the closure, some. of the. approxi- om 


: mately 1,000 cfs of water, previously being discharged into. the canal, 
-- flowed over the diversion dam into an area where the contractor was 
- performing work under the contract. Accordingly, the contractor. was - 
: compelled for the first time to. protect this area by- placing sand bags ‘i 
on the crest of the dam, between the: stations referred to at. the, begin- _ 
ning of the discussion of this claim, i in order to divert all the water 
through low points in the dam, and by strengthening a dike below the 
dam. ‘This: ac oaie was prcaaerte in order to permis the continu- 
ance of the work. : se 
~The Government pr oceeded to: repair ‘the damage to the canal caused : 


os by the slide and reopened. the headgate: on August 20, 1956. ‘The con — a 


~ tractor does not’ contend: that.the slide was’ attributable to any fault 


202 Or negligence of the Government, or that the Government failed. to 84 


use due diligence i in making repairs. 7 7 oo ace 
~The contractor’s claim is for costs incurred in 1 placing and removing eres 


- aie sand bag protection and the material used to strengthen the. dike, ee al 


| and. for loss: of time and efficiency. of ciao and. equipment by. wh eee 


~The Gorernucht ohioeded that the Gone S water, control plan ‘ae 


7 is would have been fully adequate for the conditions. actually | encoun- aa 


: . tered. had the Government not closed. the canal headgates, thereby; — 


: previously. Sisdhisnged into 5 the eatin. “Tt. ccRe otk however, “that -_ 


_ the water overflowed the sections of. the ‘dam where the: Government. | is 
aoe by. its letter of ae une © 30, 1958, shad advised | additional 1 protection, aight eee 
on, ve required. _ pe 


te ge 


conteined: a “condition. or promise 6n the part of thie’ Government that oe 


. 800 cubic-feet- -per-second. flow of water would.be .diverted through 
the Chandler Canal continuously during the period after the canal | 
enlargement had been completed, and that the contractor had a con- 
tractual right, express or implied, to have this condition exist through- | 
~ out the period whien t the ae of the canal. remained closed because. of i 
the slide. | 


pice: 


ginning any work on the diver sion. of the. river, the contractor haald - 


submit a water control plan, showing hig method for diversion of.the 
‘river, “which: should be subj ect. to’ approval ; ‘that: the plan might ‘be 


| a placed i in operation. upon j its. approval, but that the. contractor. should : : oe 
- . not? be: relieved: thereby’ of full responsibility | for the’ adequacy of the ees 
- : ee diversion and the protean. works; that flow. of water. into. >the, Chand- a 
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es Jer Cand ould ie jiscontianed for the period of 130 days, running 7 , : 


_ from date of receipt of the notice to proceed, allowed by the contract. 


for the completion of the canal enlargement ; and. that after the end of 
that period “the. contractor shall provide for and - pass. 800 cubic-feet- 


_- per-second flow of water through the enlarged canal.” 2. 


ee Board cannot agree with, the contractor’ Ss "interpretation rs 


tees 


ae | vide: for the ce of the water, including the diversion of 800 cfs 7 - 
ae flow of. water through. the enlarged canal, and that. this “duty” | cre- 
Se 2 ated a corollary right « on the part of the contractor to the continuous 


_ passing, of exactly 800 cfs flow of water at all times and. under. all | 
conditions. Even if it were to be assumed that this paragraph of the 


~ contract or the subsequent, approval of the contractor’ s water control : 
. plan gave the contractor a, “right” : to use the. canal for 1 river diversion ._ 


7 purposes, this. would not amount to a ‘warranty . that no accidents, 
such as.the earth slide, would occur that might preclude the canal 


being used. for those purposes. - Nowhere in the.contract is there an 
ee express. undertaking: by. the Government to. permit the contractor. to 
- divert water. through the canal at times when to do so would involve 


a serious threat of inj ury to the canal because of an: accident, that was» : 
o beyond the control of the Government. Nor can an: implied under- 
taking to this effect be drawn from the. circumstances. If the parties — 


had intended that the Government. was to. be charged with the un- 


usual responsibility of warranting that the canal would remain open, 


@ even if accidents occurred that necessitated. ‘its closing for repairs, it 


| is only reasonable to assume that. so extraordinary a responsibility Ex 
would have been. ae provided for and not. left to mere implication | 


or inference. 
. The conclusion is ; inescapable that aos paragraph 36° (b) the 


ae Government, was at most, granting to the contractor ‘permission to. E 
_." make use of the canal as an aid to the completion of its work, and was _ 


not asstiming a duty to keep the canal open for diversion. purposes - 


7 irrespective of whether it was s reasonably possible for the canal to 


be used for those purposes... | 
In any event, the claim of the contractor i is basically that ae Gov- 


ernment by its. acts. caused the contractor to be delayed in its work | 


and to be put to additional expense and thus violated express or im- ~ 


plied obligations of the contract to cooperate with the contractor | 


and not to hamper its performance. “The Board can find i im the facts ae 


of the present < case no > circumstance that would amount to: a “change” - 


se, 28 -2 Paragraph 386 (b), i the’ ond in which it st dod: eeHen ‘the invitation for bids was is- . 
‘gued, provided that the flow of water into the canal. would be discontinued. during the 

- period from. April. 20, 1955, ‘until September 1, 1955, ‘This’ period, was changed to one of 
~ 180. days, running from receipt of the notice to proceed, by Supplemental Notice No. 1, 


* which “was issued by the contracting officer under date of March. A, fea and accepted = 


. by the contractor under date of March. 25, 1955. 


; 28).° ates - 20 papi JARVIS, ‘INC. re eae 289 = 


| | Tuly 19, 1957. a | 
S waka ihe. ‘meaning of. clause. 3 of the. General Papen or to oe 


— “changed condition” within the meaning of clause 4 of the: General os 
Poe Provisions, or that. would otherwise bring the instant claim within any 
_ provision of the contract permitting the allowance. of. an equitable: _ 


7 adjustment 3 in the contract price by administrative action. 


| Iti is, therefore, clear that whatever remedy the contractor may have, ars _ 
if any, would be based on a breach of contract. by the Government. 


In fact, the brief of the contractor states that the. contractor is en- 
titled to recover on the grounds of “breach of an express. term” of 
the contract, “breach of warranty by misrepresentation,”. “misrepre- - 


sentation,” had “breach of an implied term” of the contract.’ It is: | 


well settled that a claim based.on breach of contract: is. beyond the 
scope of the. authority to settle. disputes possessed by the contracting: - 
| officer and this Board under clause 6.of the General Provisi ons.* 


la laim N 0.8 


Claim No. 8, in the amount of $5,972.55, is for costs * incurred during te 
_. a shutdown in January 1956, allegedly tee to Government regulation | 
i of upstream. storage and diversion. The contractor states that the costs 


= were due to the necessity of holding personnel on. the job, while. wait- 


7 7 ing for the Government. to reduce river flows by closure of pres : | 


reservoir gates. od 

_ The contractor contends tha during December 1955 it secured from 7 
a representative.of the Bureau of Reclamation an agreement by which _ 
the Government would regulate and control several Government ‘stor- | 
age dams, upsteam. from the Prosser Diversion Dam, so'as to draw - 


_ _ down the reservoirs at.a rate as fast as possible and then close. the 


“reservoir gates for as long as possible; that during January 1956 it 
_ secured a further agreement that the gates would be closed by the 
middle of that month and would remain closed until at. least the 
middle of February; and that.the Government violated these agree- 
ments. The contractor maintains also that the Government operated ae 
“ the upstream. reservoirs in "ye that violated papi conditions of 2 
": 8 Appellant's brief, p. 2. aS | a - 
4 Continental Illinois National Bank v.. United States, 126 Ct. C1. 631, 640-41 1988); Bs 


Electrio Engineering and Construction Service, Ine., ‘63 I. D.:75 (1956). 
. 5 The costs are divided as follows : 


‘Payroll for month of January 1956__~_- [ae ee Cee $3, 855. ee 


MAROSe 02 oS oes oe ee ee ee eee Pane cea ana 887.55 
— oe iP Ss . & ae 7 7 os : 4,198.52 0 
. Equipment depreciation—-1 month___._-~-________--------=-----— 1, 000. 00" 
od: Beate ee Rees Soe foe Sees Ba uae SG OS, bd 


_. The difference between this figure and that given in the text is apparently claimed as: 
an allowance. for ‘overhead and profit. (Hxhibit, 4. to Findings of Fact of March 20, 1957, a 
consisting oF a. letter from contractor dated November: 9, 1956.) . ; 
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7 the contract to 5 the effect tat the Goverment would cooperate. with. oh 


oe. the’ contractor ‘in regulating reservoir discharges, would notify the — ‘ 


| . contractor of failures to close the reservoir gates, and. would not inter- ; a | 
 fere. with or delay the contractor. Its contentions concerning both the ~ 


express and the implied provisions or.conditions alleged by it to exist — 
are summed. up in the statement that “the contractor is entitled to 


recover for breach of contract, breach of warranty by misrepresenta- - 

—. tion and misrepresentation.” ‘ The Government maintains, on the — 
-. other hand, that there was No violation of any eer or ob igavion — 
oe of the Governiient, aoe 

Tt is clear that the contractor’s claus is s based on an. allegsd bréach oe, 
of contract, which an administrative official or omicials; including, this a fe 


— Board, is not authorized to determine. | 
‘The same principles which were discussed with: referents to Claim - 
_ No. 2 are equally applicable to Claim No. 3. As the claim rests upon ‘ 

a breach of contract, it is s beyond the jurisdiction. of the. Board | to a5 


ere consider ¢ or allow it. 


Wsntison 


"Therefore, cunt to. the authority delegetea't to Pie Board 1 of .. 


: Contract Appeals by the Secretary of the Interior (sec. 24, Order No. - - 
9509, as amended; 19 F. R. 9428), the decision ‘of the contracting oy 
be officer, dated ‘May 6, 1955, denying, the claim of the eee is. oo 


- affirmed. _ 
| Tsrxovon H. Haas, Chairman. ae 


7 te concur : 
Winn Sixotm M embe er. 


| ‘Teoneur: | 7 
| Hureerr J. Stavenmnn, Mu embe: er. 


— | | NANATEEE avasoae 7 INC. : 
ey Ses Fes Decided July 22 1957" 


os Grazing Permits ae Licenses: Federal Range Code—Grazing Permits and 7 
Licenses: Adjudication... . Mo ee ee ae 


“Where subsequent toa decision of a hearing’ examiner a. provision. of ‘the’ e Fea oo \ 

wo eral Range Code relating to the method of computing the dependency by oe 
Pgs nse or priority to be attached to base property. is amended ‘to provide amore a ; 

' jiberal formula than that permitted under the terms: of the previous. code, ‘ s _ 
‘the: amended provision should be applied in adjudicating the: future eens Pe 


6 privileges of an applicant for grazing rights. 


aoe Permits and Licenses: Base Property (Land) : ‘Depeiiieney by Use Pe 


Where : the. dependency. by use.. of pase. ‘property is determined -on thé basis | 
of the record of forest. permits. issued: to: the: applicant's predecessors and - 


- 6 Appellant's brief, pp. 7-and 8, 


a assigned pHionaes to them as follows: ea 


2 Boas ee “ MAHAPREY. LIVESTOCK, “INE. _ x ee aoe ~ 


oF wy 22, 195 oe 


i. tiie applicant shows that permits for additional livestock from the. same ie babe” i: 
2 may have peen overlooked but the evidence in the record. is inconclusive, me ae 
othe case will be remanded for a / redetermination of the “prior ity of the base tant 


proper tye 


- APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


"Mahaffey Livestock, Ine, has appealed to the Secretary of thé: ue . 
= Aerio from a: decision. of ie Director, Bureau of Land Management, ye ee 
| dated November dy 1956, which: affirmed 4 in part the decision of the == 


| hearing. examiner, - dated. ‘June 8, 1955, which made certain. findings 


Ea - regarding the commenstirability. and. dependency by use oof the appeal: : | ~ 


~ lant’s base property. 
On December. 20, 1953; ihe appellant led 4 an applicative for a. spss 


2 cense to graze upon the Federal range in Idaho Grazing - District No. a ae 


_. a total of 18,160-animal unit months during the 1954 grazing season. = 


2, In addition, the appellant applied for non-use authorization for a total : - 
| of 10,120 animal unit months, making % a grand total of 23,280 aums. 


By letter dated March. 8, 1954, the district. range manager, ‘notified - : 


the appellant: that a Ticshse: would be granted it. to. graze a total of . 7 


| 10,358 aums on the Federal range, and granted an additional 746 AUMS_ re : ; 
2 as: “qualified nop-tise,” thus reducing the active use 2, 807. AUMS: and the + ie 


non-use 9 374 aums from what. the appellant applied for. 


‘From this decision an appeal. was made to the hearing examiner, 


- 8 and a hearing was held on. December DF 4, and. 6, 1954," . 


~ On June 8,'1955; the hearing examiner issuidd: his Heer ‘which 


- a . concluded that. the ‘appellant's base. property originally qualified for * 


peel 994. AUMS, but: that through appellant’s failure to. exercise the ‘full 7 - 
: ‘Tange privileges it applied. for in 1954, under the provisions of sec-. 


_ tion 161.6 (c) (9) of the Federal Range Code (43 CFR, 1954 ed. ds the 


oe dag appellant’s base properties had lost, their dependency by use In pani fy 
eee of 7,712 auMs.. ee aate 
Tn reaching his’ Gees ination that. the ‘appellant’s ae ponemeriis —— 


— originally qualified for 12, 994. AUMS,, the examiner discussed the three — 


7 principal divisions of. the base property, i i. e. , the “Ori ginal B ase,” ny ha! as 


- Benson property, and the Idaho Livestock sig seek property, and ety 





a “Original giao eR sie AP See oe. 
" RGDSO0 BANG aco oie a ee RS Be 
- Edaho Livestock Bese. 25 oa0S a oe el 3,961 
. Mba ete le, 12, 994 oe 


ae. The. eopelank had. also appealed to the examiner from decisions dated. March. 14), ‘1952, ee aa 
and March 10, 1953, ‘which denied | in part his applications for grazing privileges. for the... 
1952 and..1958 - ‘grazing ‘seasols; respectively:...\The issues’ involved: in-those appeals were. ea 
= essentially: the | ‘Same as those involved. in. the, Mar ch, 3B; (1954, decision and were, ere . 


covered by, the hearing. 
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“In its ean to the Director from the examiner’s decision, ie a | 
| pellant contended the examiner had erred i In finding that Its base Prop” 


oo 


; fication should be for 19, 589 AUMS, and ‘that ~ appellant had not. 7 


2 lost its dependency by use in excess of 7,712 aums. 


“In his decision of. November 1, 1956, the Director concluded? @) - 


‘that the appellant owns or controls ee property commensurate for: _ 
8,094 animal units; (2) that the appellant’s base property has a de- : 

3 pendency by use or priority of 11,094 aums; and (3) that the appel-. 

_._ Jant’s base properties have not lost their dependency. by use under the: 
provisions of section 161.6 (c) (9) of the Federal Range Code then in 
force. To arrive at the figure of a total priority of 11. 094 aus, the: 


. Director re- appraised the three divisions of the appellant's base | prop-— 7 


 erties.as follows: Original Base, 6,957 aums; Benson Base, 540 ena : 


7 Idaho Livestock Base, 3,597 aus. 


In its appeal to the ecerciary: the apelin states that the Director 's : Je 


2 decision is in error in the following respects: 


(1): In fixing the pHonry, of the “Original Base” lands at 
“only 6,957 AUMS. 

(2) In fixing the pHonty of the “Benson Base” lands at 
only 540 auMs. > : 

(3) In limiting. the appellant's bas property to a de | 
- pendeney by use or priority of 11,094 aums. E 


The appellant expressly states that it is raising no issue with. the 
| Director’ S ‘decision so far as the Idaho Livestock Base is concerned... : 
Tt is necessary therefore to consider only the correctness of the Di- 


rector’ Ss decision with respect. to the Original — and: the Benson. we 


7 Base.” | 
| Oviginal Base 


Tei his eaaian ee the priority of the Original Base Be = 


; * ties, the Director stated as follows: 


oe Based upon. the number of livestock show by the. mortgages, na the aerioal: 
“- of use above set forth, i.e. 544 months for cattle, 544 months for horses and 


_ 81%. .months for sheep plus 1250 sheep for four months at: 40 percent Federat 


“ihe range use, it is determined that appellant’s predecessor. in interest. customarily 


| and. properly, utilized public domain oo in. the. following amounts: ; 
. _AUMS 


July 1; 1929 to Dee. 81, 1929. Eee eee eee ars anew - 3843 
Jan. 1, 1980 to Dec. 31, red Gee EET | BT82 
. Jan..1, 1981 to Dec. 31, 1981_.--2----_-__ = -_----_-------_. “1581 
 Jan..1, 1982 to Dec. 81, 1982 eeeenee | S6OL 
Jan. 1, 1938 to Dee. 81, 1983____2- 9160 
: ae 1, 1984 to July 1, ye ee eee eee eed eee 3318 


~The average annual amount of forage that..was ‘utilized by the livestock : op. 


eration: snes the above priority period ‘is concluded, to be 657 animal unit: an 


8901” fo : sek "MAHAFFEY LIVESTOCK, eee . oe hs si — 
, ae Aa eee Y July 22, 1957: 2. rc a es, 
“months? [Réference to: section 161.2 (g). (i). of the Federal 1 Range’ ‘Code in 


.existence at. the time of the hearing.) — AS stated in the Hearing ‘Examiner’ Betas 


decision, appellant’s predecessor made. two transfers in the total. amount of 700 , 


animal unit. months: from this base pr oper ty. . These transfers would reduce the: ee 


‘Priority of the original. base property to. 6957 animal unit months.’ 


~The appellant: does. not. dispute the figures used by the 5 Director. oe ee 


: | ‘quoted above, but contends that the method of computation. from these 
_ figures of the total aums to which it is entitled was in error. The ap- 


a ‘pellant asserts that the’ Director should have chosen the two best con-. 


secutive years, 1932 and 1933, in the priority period and divided the : met. 


sum of the addition of the aums in these years by 2 to. determine the - 


grazing privileges for. the. Original Base properties. Using this 


method the total aums is 8,880 aus, rather than the lesser sum of 
4 657 aums. determined by adding the s sums of each of the 5 priority hat 
_ cyears and dividing by.5. ae ies 
The Federal. Range Code of March 16, 1988 G F. R. sos), provided | 
- am section 2ias. follows: | | ee oie . oe 
(g) Land. ‘dependent. by use means 5 forage land which 1 was vised: in digentouk - 


| ‘operations in. connection with the same part: of: the public. domain,’ which part. 
is now Federal: range; for apy three years. or for any two. consecutive years in 


athe S-year period immediately. preceding June. 28, 1934, and. which. is. offered - 


ee sas base. property. in an application for a grazing license or a. permit filed before .. a 


June: 28, 1938: ‘Land will: be considered dependent by ‘use only to the extent of : 
ithat part. of it necessary to maintain the average number of. livestock. grazed 
on. the public domain in- connection with. it for any ‘three years or for. any two 


we consecutive: years, whichever is. the. more. favorable to the. applicant, dur ing . 4 
s ithe 5-year popes: immediately. preceding J une 28, 1984. & Ttalics supplied in last os < 


* ‘sentence. i 


ae “In 1942, “this | provision was s revised to y rend as follows cx CF R, 
ee ‘Cum. Supp. . SOL, 2) — | 


“(g) “Tand dependent by use” means oe land which is. of aaah chivacter, . a 
| that the conduct of an economic livestock operation requires the use of the ~~. 
a Federal range’ in connection with it and which, in the 5~year period immediately 


“pr eceding June 28, 1934 (hereinafter referred: to as the “priority. period”), was. - | 
used asa part of an established, ‘permanent, and continuing livestock operation eat 
for any two consecutive years or: for any: three years in connection with Substan- cae 


tially the same part of the public domain, now part of the Federal range, except : 


... that in any area placed within a: grazing district after June 28, 1938,.or.in any 


- ; ‘: area added to an existing grazing district’ after that date, the priority: period. | 
a Shall: ‘be. the five years. immediately preceding the. date of. the order coo bushing oe 


wee 


| = such district. or ‘effecting such: addition, oe one ease: may be Se 


e oe RA ye Be ee gee” 


7 Ce The depecaeriey by. use in no “erent shiall aecoed the : averag @ ‘annual amount = 
. of forage that was: customarily and: properly. utilized by the livestock: operation Bes | 
during the priority period on.that. part of. ‘the public: lands which, at: the ‘time. of Z a 


: the issuance of the license: or permit, is Federal r ange. 


On December 11, 1946, Part 501, 43 CFR, was ‘redesignated P Part 161, | 


. 48 OFR, and section Sol. 2. ‘gh became section 161. 2 (g ? without any - 


294 DECISIONS: or ‘THE DEPARTMENT: OF THE INTERIOR tes e De. 


a -dhisnge 3 in text (11 i R 14496). othe: revision or 1949 pres ihe? 7 

effect until the complete revision: of the Federal, Range: Code which 

; became effective on J: anuary 22, 1956 (43. CFR, 1956 Supp., Part 161)... 
On. October. 11, 1951, the Chief Counsel ‘of the Bureau of Land 

ees Managemeiit stated 3 ina, memorandum to the Chief, Division of Range 

ss _ Management, that under the. provisions. of 43 CFR. 161. Bi (g) (1) the. 

use made of the Federal range in each of the priority. years must: be 


included in determining the dependency. by use of base properties. a 

The Federal Range. Code of J. eee 19561 now He ovides:i an . section. 
161.2 (k). (3). as. follows: er | | 

(8) The’ extent. to which. grazing ‘licenses ~ or” perhitty will ‘be ‘erarited : on the 


| basis of dependency by use of land shall be governed by the. following : 
Ci). Tt shall not exceed: the average. annual amount of. forage customarily. and. - 


hes properly: utilized. by: ‘the livestock, operation computed: on the basis. of. any’ two 
=a consecutive years or any: three years in: which use was actually. made. during the: 
nhs priority period, ‘whichever is more favorable. t0 the applicant, on that part. of the ‘ 


public. land which, at the time of the issuance of the license or: ‘permit, 4 is: oe ee. 
range. [Italics: Supplied.) _ BU os ing Sy ag ee, Sf 

ool The: 1956 Code, pet re- established: thes. ofan asoaigtaly: 8 we 
ms coxporated in the 1938 Code for determining dependency: by use.” 


The appellant’s application’ for grazing privileges which gave. rise ae 


2 to this. appeal. was for. the. 1954 | grazing season. Obviously, since the. 


7 1954 grazing season has long since. passed, the case.-would be moot. © 


wee except for. the fact that the issues involved are continuing in nature. oo 


-and: involve an: adjudication of the: appellaiit’s ‘fiitire' grazing privi- — ‘ 


~ Jeges’ on the Federal range. Since the result of ‘the’ present | appeal. 


—owill’bea determination of the appellant’s future rights, the provisions 


| ; - of the 1956 Federal Range Code. are. applicable. Under the ‘provisions — . 
of this Code, the applicant i is. entitled to select any. 3 years, orany 2 «= 


. Ea best. consecutive. years, of. livestock oper: ation during the Brier i 
ee period as. the basis: for computation of his grazing privileges.’ on 


_ Therefore, it is concluded that the. decision: of the Director was in 


hs error in. computing’ the. dependency by use of the Original Base and - 


thatthe priority of that: base. property. should: be- pcoetunraee: in oo 
: cordance y with 43. 3 OF R, 1956. SUPP ss ‘161.2 no wets 


Be enson: Base 


| “The noitiome a the i constant ‘bade’ property’ dastited as: the Ban 7 
‘son Base was acquired by Stephen A. -Mahaitey sometime in. 1940. . At 


: -. the: time the property. was called the Benson estate, although ° previous- | 


ae ly ; grazing licenses had been issued forthe land: from: 1937 to 1989 in 


: - : ; the name’ oof L. i. Benson. “The change was. s made j in 1940. ° 


oo * See. eieuoean take noes Septeaiber 28, 1955, from: Director, Burean of. Land. Manage- ee i 


ment, to y the b secre ay: Dense ine: the ald revision of the range ‘code for Eatproval 


2 RGOT = BS se “MAHAFFEY: ‘LIVESTOCK, WMO FFP PS ics oo. 


J wl 22, 1957 


i T aa Recon first filed an. application for grazing , privileges in i. 
. February | 1987. The application, requested. authority to graze. OB = 
animal units on the Federal. range from May 1 to November 1. The — 


ae application ; stated. that. for 50. years. ‘the. applicant had usually grazed es . ee 


445 animal units on the public. domain. 'The record shows that.L. H. Fite Saad 
~. Benson was allowed | a grazing license for 10 cattle and 75 horses = >. aries 


7 | April L to. qt une 1 Subsequent. licenses were issued as s follows: 
. | -. .. 1988—75 horses May 1 to. ee Ay oe 
- 1989—Non-use 
“e 1940—Non-use—Benson estate. 


At is hearing, mortgage. records for three: of the priority years | a 


3 - were introduced in evidence. These. records showed. that in. 1931. 


. Claude Hy Benson, Levin H. Benson, and Henry W. Benson, co- 


ie - ; partners doing business as C. H. Benson & Sons, executed a: mort pane : at 
“for 116 horses, 295 cattle, 100 calves, and 1,018: sheep, for a'total of —_ 


614 animal units, not including calves. In March. 1932, C. H: Benson a : 


- & Sons mortgaged 96 horses, 223° cattle, and 815° sheep for a total of” - 

_ . 482 animal wnits. In August 1933, a mortgage. was. executed by Nora 

oe Or Benson. (widow of C. H. Benson), Levin H. Benson, H. W. Benson, 7 
a and Nora E. Benson as. administratrix, for 604..cattle and 118 horses — 


= for a: total of 717 animal units. © The mortgage records thus indicated a. 


thatthe Bensons together ran an average - of. approximately. ‘600 a 
ee animal, units * during. three of the priority years. ; | 


-. Inhis decision, however, the hearing - examiner ‘eondluded” that - 2.8 
a: - the mortgage records submitted: in evidence were not indicative of the Ae > 3 


: : " livestock operations conducted by L. H. Benson. 


y * OK ‘These morigage records are a combined mor tgage of Claude H. Benson; . 


“% Levin. HL ‘Benson | and: ‘Henry: Ww. Benson. ~The range privileges. to” which ‘the _ ; 


» # appellant: succeeded, are. those issued. to’ TL. ‘i. Benson: .. ee On. the basis of the 
Si E evidence : presented there. is.no way of determining the: cues of: the: mortgaged ce ae 
a) livestock. that.were. actually owned by. L.. H. Benson ; nor does. it appear; in. view - ee 
_.. of the application and in the. light of the testimony, of L. H. Benson, that the 
2 ne number of livestock indicated. in the: original application is. an accurate reflection bo 
_ of those run during the priority. period. Benson testified that his livestock were 
se taken to the National Forest in ‘June and from June to November ‘used the om 2 
oe National Forest: and the public: domain concurrently. -The infer ence ‘to be dr: awn ou 
| iL - from. the application and. Benson’ 8. testimony. is that. all of his livestock ran. ewe _ 
Le portion of the year upon the. National Forest. Benson did. not maintain Ane 
es either his. testimony or: his, application that his livestock. used the Federal range > : | 
see from May until October except upon. a percentage, basis with. the National. : 
- . Forest. . It is therefore concluded that the record of the forest permit introduced 
in evidence. reflects the’ number of: livestock operated by. Benson during ne on 
«priority period. = : ee , i Se | 


On the basis of the ae ot forest péurite oe ne L. 7. Banach — 


: : the hearing examiner concluded that L. H Benson grazed 290-animal’ 
; “units i in: 1929, 225° in 1980, ae in 1981, 180 i in 1982, ee In 1938. and , 
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4301 in 1984. ‘The examiner also concluded that on, the basis of ae is 
mony by Benson at the hearing and information submitted by the 
Forest: Service, “the. Benson livestock used the public. domain from 
-. May 1 until they were permitted. on the National Forest; that during - 


ee the time they were on the National Forest they utilized. public domain. — 


- . feed approximately 95. percent : of the time and that after the period a 
of use upon the National Forest they v were > brought back to the home - 


ranch.” | | | 
| The examiner, therefore, éonclided that 1: H. Henne ‘customarily : 
2 and properly. utilized” the Federal | range in the following amounts : | 


; : we fy | | | Animal 
Period of Mises Sk eo Sg eg ee: Best i 
: . July 1, 1929 to July. 1, gd ee alee wat had 691 
eo Galy 4, 1930 to’ July 1, 4088 2a se BS 
_ op daly, 10st to duly 119822. 286s eee BIO 
, Suly 1; 1982.to. July. 1,°1988.2._ 0 ee BB. 
duly 1, 1938 to July 1, (1984____------------2+-------- = 663 


| dnd held that the average annual feed was 583 aums.. This. figure was 
determined by totaling the computed aums of feed consumed during 
each of the 5 pron years Om J uly none J ue and Soe 
by Bie. | 


The Dawe S. decaion approved aS. proper the Side one of the sat 


examiner that, the mortgage. records were not-indicative of the live- - 
stock operations of L. H. Benson, and also the method of computation 
in arriving at the priority of the Benson. base. property. However, 


the Director corrected. a miscalculation in some of the figures'used by ._ 


the examiner and: determined that the total Prony should be. 540 
AUMS.. 7 : 
4 its. ak to ihe aa ae ‘appellant. Contenda: that the = 
7 ‘Director’ s decision appears to be predicated entirely upon. the Forest _ 
Service records, but that only a part of those records were utilized: 


"The appellant states that the Forest: Service records show ‘the actual — a 
forest use of L. H. Benson and. C,H. Benson to be ‘as follows, : and a 


_ that “There is no question that they 2 are > not. from the same base 


7 Pe 


 “g908 es ie say = » MAHAFPEY LIVESTOCK, INCL. eoxkel i, BOT. 
ls ee ee July 22, 1957. ae er 


thas b. A. Benson Forest Service Pern mits cae 
= aes ee ee. "-Peridd of tise a0 ey 


Tere FQ2Z9 | 40! horses. 2). a cas ae une Oct. Slee at eS bie Bes 
1930 | 25-horses_ uo Me aies June 1-Oct. 31... 08 ee 
ee 115000. sheep ice Sects July 1-Oct. 81.00 7 

1931 — 25. horses_.___ = pire caren June 1-Oct. 31. 0. 
oF 4,000 shesp.. 2-2 202-24 July..1-Oct.:31. 0 + 
1932 | 20 horses_____- ~ ive .-.|' June 1-Oct..31.°. 
wlio. $00 sheep i. 2-22 2 _| July 1-Oct. 81... |: 
| 1933 ||: .25 Horses ie || June 1-Oct. 31. °. | 
ee 1 100 Cattle... eo esae June 1-Oct. 31. | 
~.° 19384 -| 55 horses... 2. Ree June. 1—Oct. 31. ate.” 
ag SEBO. eave: i eer oe oe ae June 1-Oct. OL. * 


¢. H, Benson Forest Sac Poviitie : 


ee, Ty 1929 | 50 horses en “Sune 1-Oct: BT: aes Paina mee 
to eae 1.200 cattle? 2 22 _ fie ae June 1-Oot. BL..2° 7 a 
, den 1930, - 25 horges. a onthe June 1--Oct. See. 


oa, 1931 PBB. horses = 2-2-2 2} June 1-Oct.. BI. ee ae 


ee 1932 - 25 horses. oo c2_ | June 1-Oct. 21. . ar , 


Tn 1933 | 35 horses. -_- Wo 2--+2_-| June 1-Oct. 31. | soe ee 


tae 1934" “25 hors June 1-—Oct. ee . _ 8 ; 
. a . : _ : ae as cattle mis iat aa A on ees Lis _ June oe eee . * es 


“The appellant c Sontenae that the eombineds use ths Neto F nese : oe 


oe . pads by. Li: H. Benson and C. H. Benson. resulted: in. the re, : 
numbers 0 of Tivestock during t a priority sone | 


nn rn nc nr 9 A 


The ore ee consecutive years are , 1980 and’ 1931. showing an aver- 


age use of 1,000 sheep, 200 cattle, and 50 horses. The appellant con- 


tends that. the Benson stock ran on the public. domain. from. turn-out. 


- season to gathering time; that turn-out time for sheep would be from .— a 
April 15 to May 1, and that after the sheep came off the forest they a 


vee be on \ the! public domain sometimes as s late as’ December 15 Or | 
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* Oe anuary 1; that turn- out time for cattle was about. May 1 and eethen gs, 

_.. Ing time wae any. time in November, depending « on the weather; and — 
- that turn-out time for horses was ‘about. oad L and gathering time. a 
Has Ae about the middle of December, - 


The: appellant concludes on the basis of the. above figures: that » the 2 | 


| ~ Benson Base is entitled to the following AUMS: oe eee 
200 bat tiestete: May 1-June 1: 100%, Federal range ts sae 200 ae _ 


200 cattle... June 1-Oct. 31/ 25% Federal-range use--..--. © 250:AUMS. 
. 200 cattle... Oct. 31-Dec.:1. 100% Federal range use___._ ~~. 200 aums =. 
1,000 sheep. - _ May 1-July 1.. 100% Federal range use... 94 400 aUMS.  .: 
ek 5000 sheep: July 1-Oet: 31_ 25% Federal: range usé._2._- 200 aums. 

A ,000 sheep__ Oct, 31-Dee. 1. 100% Federal range use---.- 2 ~ 200 AUMS. | 
i‘ 50 horses_.-- May 1-June1-. 100% Federal. range Us@__L 2s. 50 aUMS. 
. §0 horses... - June 1-Oct.:31_ 25% Federal Tange use... .2- = |. : 62 AUMS. 
.. 60 horses-___ Oct. 31—Dee. 1_ 100% Federal range es ws 50 AUMS 
| UGtel = cae5e eee: Peed a eee ae ee - i 612. AUMS - 


In. its. appeal to the Director, the appellant pointed out, that from 
i 1999 until his death in 1933 Claude H. Benson operated a ranch known 
as the Claude Benson ranch. - Simultaneously, Claude H. Benson and 


his sons, L. H. Benson and Henry. Benson, operated a. partnership cee 


known. as Claude H. Benson and. Sons. This stock farm operation. 
operated from the Claude Benson Ranch and from the Henry Benson 

Ranch which was created by land deeded to Oey: Benson Ini: 1922! 
from his father and mother. | oe 

After the death of Claude ‘Ranson he: pantiior chip opertied con- 

tinued until 1935. when the Henry Benson Ranch passed to the Fed-. 
eral: Land Bank. . Thereafter, L. EH. Benson ran’ the. Claude. Benson 
Ranch until it was sold to Stephen 1s Mahaffey, Sr.,in 1940. In view 


of this history the appellant contended that on the: ahete of the mort- 
gage records, the Forest Service records, the.so- -called, “Booker break- . 

- down” (an analysis of the Benson estate prepared in October. 1941, 
an by Edward Booker, an. employee of the Grazing. Service, which gave 
the combined Benson bases total ‘qualifications of 650 animal units), : 

» oe the original application of L. H. Benson and the: testimony of L. H. 
Benson and Floyd Whittaker, the Benson. base was : reasonably: ¢ en-.. 


. titled | to, . the! following a animal unit months: 


ee sak “Hea 28 “MAHAFFEY LIVESTOCK, INC. © Hg See DOO 
gr es es ~ ae a ee ey ee ks re eee 
a 204 atte” ce a Nias J-June 1. 2. 100%: 204 auMs - 


- 204 cattle:.2 22. gone ae. 2 June l-Ootober 1. se c3 BBG 2bScAUMB 
~ 204 cattle. 2222 joie 22. October 1~ December 1 “1100% 2... 408: AUMS 
4113 Mee MTTTRCTaE May 1—June’ Vn. a= ee 100%. 222, AUMS 9 
1, 113, sheep to. 22 e June 1-October 1_2.---- — 2B9%° 0 278 ATMS. 
: 1; 113 ioe ura g eel October 1- December ag ~ 100%). s add AUMS | 
25 horses. 2 2 nd og, “May 1-June 1.2.02 2 2 - 100%... > ...25 aums” 
25 horses. 2222 eo ae une: 1—October: Toe See ge tt - 31l-aums |. 
oe 25 horses. “ ia October 1-December i. i Ngo a a °50.aAUMS 
. 78 horses. ee ae a ide 1- “December, de See ae "624 AUMS 
ee 25% to ‘Whittaker Ho aoe ee ne Se pe sae = 635 AUMS 
15%, to appellant. cate eine bee sut oo os. sezeaes a 906 AUMS.. 


"os 8 In 1938 Floyd. Whittaker purchased the Henry Benson ranch from the Federal Land ‘Bank. “According 


ue to Whittaker’ Ss tastimony an-oral agreement was reached whereby “Whittaker received one quarter of the ; 


Tange rights: of the: total: Benson sete pe and. Stephen. acute received three evar er of: the: as ae 
Fy, see PEE ite a . nal . ae 


Pa. ‘The Director's S decision aia not specifically d disonss thise contention of . # ae 
- the appellant. < : Pa 
Its: obvious Scot this eh concerning the. oo Bae. ce nee ee 


ae computation of the priority. of this. property. has been’ shrouded I es 
‘considerable - confusion. The appellant has presented. two. different oe. 
computations. which vary considerably 1 in result. Both computations .. a 
differ from those of the Director and the. examiner. With respect: to. 


the Jatters? computations, both excluded any consideration” of the < 
re forest, permits issued to C. H. Benson during the priority. period. — 
~The. hearing. examiner’ s decision” simply stated that the’ appellant <o 


 Saeter to: fhe range rights allotted to L. H. Benson. and whether Ys 


Le H. Benson operated: as part of a. ‘partnership: or not was of no im- — ae 


ce | portance. “However, the record shows that.the appellant: acquired the eae < 
-. Benson estate: properties and therefore i Is. entitled: to all of the priv-- | 


_ : ileges. attached to. that: ‘property. regardless of in whose name they = 


Were allotted. -It is. the base. property itself to which. the dependency a 
“by use.or priority. attaches. and not the individual or group of indi- -. 


viduals who. own the property. | The Director’s decision merely: said : 
that the examiner ’s method of computation was proper... = . 
~The appellant’s: contention that the Benson base propery origin- 


| alls consisted ‘of the. Claude Benson Ranch and. the: Henry Benson oe 


~ ‘Ranch and. that the. appellant. purchased” the. Claude. Benson Ranch . " 
~ lands appears: to be confirmed several times in the record, both in'the | 
case files and inthe transcript of the hearing (Tr. 30, 45-46), How-. 


“ever, the only. testimony - offered by. the. appellant regarding the Ben- 
son operations during the: priority years was that of L. H. Benson. 
_ Mr. Benson: testified . concerning the period of use of the forest lands 
‘and the Federal range.:: -He did not testify about the operation ofthe. 
Claude Benson. ranch or as to any Forest Service permits issued: to 
Claude H. ‘Benson. The only evidence in the record concerning these. 
ie Pome appears | to bet the ‘appellan’s, Exhibit C; a is a sues of. ae = 
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: ae [a ce Benson and ©. H. ‘Benson. orazlng erties: on ihe: Salmon 
National Forest. apparently prepared by the Acting Supervisor of the - 


- ‘Salmon National Forest’ in December 1954. The doeument: is only a. 
purported summary showing: the year, season of use, number of cattle, . 


- sheep, and horses for which permits: were. ‘allowed, andthe actualuse 
of the allowed. permits. However, there is no conflicting: evidence 


in the record casting. doubt on the authenticity. of this docament: or” | 
the information contained in it. : 


As pr eviously mentioned, the decisions of ee examiner and. ihe vs ” 


. -Director- rely entirely on the record of the Forest Service grazing 


= permits issued to L, H. Benson as evidence of the livestock operations. — 
on.the Benson. base during. the. priority period. The appellant has - 
shown on appeal that the Director did not utilize. all the Forest. Service 
_ permits in reaching his determination. The chattel mortgage records, 


= _ which the Director held were hot indicative of the actual livestock 7 
- operations, nevertheless show that the Benson operation did: ‘possess 


sufficient livestock to utilize the combined : allotment made to L. H. 


'- Benson and C. H. Benson. - Therefore, if there was livestock owned - 
_ . by Claude Benson during the priority period which utilized the feed’ 
. on the Federal range from the Benson. base property, they should be 


included in the computation of the priority of the Benson base seas 


_ | now. owned by the. appellant. 


In the unsatisfactory state of the record, wake famed to the deter- a 


. - mination of the priority to be assigned to the Benson Base, Iam 
unable to approve or disapprove the determination made. by the 


Director. -It seems to ‘be that the matter should: be studied further. 


.- This stidy should inelude a determination of the relationship. between — 


the forest. permits issued’ to C. H. ‘Benson and those issued to L, H. ae 


— Benson, the ownership: of the sheep, cattle, and. hoxses:on: the: basis of. 7 


‘which elie’ permits were isstied and how and when 'the’sheep, cattle, _ 
and horses utilized the Federal range. It seems: possible that the. _ 


_ Forest Service records may furnish some information on these. points. Cee 


: Accordingly, the case will be remanded for this purpose. | oa 
- A& has been mentioned in regard to the computation of the priotity- a 


| of the Original Base, the Director erred in computing the: priority on 


es . the basis of the average use’ made‘ of the Federal range for each year. . . 


of the priority period rather’ than selecting the two. best: consecutive i: 


years, or any three years. ‘The record shows that the same error. was: -- 


- made. in- computing the priority of. the- Benson Base: property, | é 
Therefor e,,even if the appellant’s contention regarding the Claude H. 


- Benson. forest’ permits is ultimately disallowed, the priority: for the - 


: Benson base. should: be eer ees vunder the: a of | 
section. 161.9 Os bold | . good igdntiled oe geo 
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om See 8 Fee: _ Tuy 22,1957 ase "2 : 
i ‘Therefore, pursuant to the authority delegated to ‘ths Solicitor by 


aR the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 — 
F, R: 67 94), the case is remanded for. further consideration and fora Lb 
redetermination of the priorities. of the Original Base and. of the — 


# Benson Base | in accor rdance with this decision. 


| Epaunp T. F RITZ, - 
ee Solicitor. 


-ERFECT OF » SECTION, 4 OF THE ACT OF JULY 23, 1955 i 
69 STAT. 368; 30 U.S.C. SEC. 612) ON MILL-SITE LocaTions— oe 
2 TIMBER ON MILL. SITES : : 


Mining Claims: “Mil Sites—Timber Sales and Disposals 


“Section 4 of. the act. ‘of ‘July. 23; 1955. (69. ‘Stat. 868; 30 U: S. C. see. . 612), | 
is applicable to valid mill-site locations made after the act. The restric: 
tions and, limitations. of section 4 are applicable to. valid: mill-site: locations | 

| made prior to. the’ act only if in accordance with section 6 thereof the own- 

ers waive and. relinquish all rights in. conflict with those restrictions and | 

! limitations... The. owner. of. a valid mill-site location. may ‘¢eut and remove 

the timber on. the claim for the purpose of. constructing. thereon: ‘a mill, re- 

wy duction works, tramway, or other accessor ies required in the development’ of 

his mineral interests but: he: may not cut the timber for the purpose: of | 
boouaal be eo Bee Pte Be ageh ee | x. 


M3651 . nye ~ _: ~e oe ma ue a oe san 
6 THE itis, Bornau OF Lanp ‘Maxacmeinn, ne 


‘This-i is. in Tesponse tio your memorandum of May 28 asking the fol | 
lowing questions :' | | i ae 


ey Are mill sites. located ‘liner: Hetore: or Bee the. enactment ‘of. 2 
“Public Law 167, subject. to the restrictions and ‘surface mapagemant | 
= PE ovisions provided by Public Law. 167? a 
| (2), Does the locator of a valid mill site claim. have the right to: cut. oa 
ae ‘and use timber on a. mill site for the construction ofa mill or other build- nt 2 
- ings on. the mill site in a similar manner as. pr ovided for he use of cae ae, 
ona valid: lode-or placer claim? | oS 


és Although: section’ 4 of Public ian 167 169 § Stat. 368] is lenis as ms 7 < | 
mill sites as. such, ‘I think that there is no doubt that it applies to mill- | 
site locations. This éonclusion ij is supported by the words “ ‘any mining — 


. claim hereafter located under the mining Jaws of the United States” oe 


in the second’ ‘paragraph of section 4.and the words. “Except. to the | 


extent: required for the: mining claimiant’s prospecting,’ mining or. 
_ processing operations and uses reasonably incident thereto, or for the 
construction of buildings or structures in. connection. “therewith” ae 
ae Italics. es in the: third cee of that section. The De- | 
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| partment has held that a mill aie isa x“location under then mining i | 


S of the United States,” made ‘substantially the same as in the case ‘of *; 
a mineral claim ihded those laws... Also, the ‘Department. has held. 


with’ respect to the act of June 4, 1897 (80, Stat. 36; 16 U.S. Cu sec. . 


ee . bo AT 8), which i is silent as to mill- site ‘ocations and’ which permits mining . 
‘. locations 4 in national forests, that at: applies to mill-site locations as° 


-. the mill- site provision. of section 2337 Revised Statutes (30. U.S.C. 


sn Sec. 42) °§ ‘is an essential part of the present system of mining laws. e - - 


“AS section 4 of Public Law 167 refers. only. to claims “hereafter | 
located” it 1s inapplicable to valid. locations made before the act-and 


“its restrictions do not apply to those claims: unless and until, pursuant | 
to section 6 of the act, the owners waive and relinquish all rights in 


== A796 


| conflict with the. limitations and restrictions specified 3 in ‘the section 4. _* 
_ With respect to question No. 2:. | 
A letter dated March 22, 1883, ole the than Cami of fie 
General Land Office, addressed to A.B. Page. (1 L. D. 614), states cor- 
rectly the rule of law concerning rights of.an owner of a mill-site loca- 
_ tion made prior to the 1955 act with respect: to the timber growing on © 
the claim. The rule is that the owner of a valid mill-site location may 
cut and remove the timber on the claim for the} purpose of constructing © 
: thereon | a-mill, reduction. works, tramway, or. other accessories required 
in the. development: of his mineral interests, but he may-not cut the tim-_ 
ber for the purpose of selling it. . Of course, a mill-site claim cannot — 
be located for the purpose of acquiring the timber thereon ; 3 and mill-_ 
site locations must be supported by actual use and: occupancy of the — 
~ claim. for mull- site PUEDOS?S sae fotare use not. Peing, oe 
therefor.* as _ | et ee ee eee 
ee a + Hoare F. ‘Benerr, nae 
- ai Solicitor. 


ESTATE OF BERNARD. WHATKAN — 
COEUR DALENE ALLOTIEE NO. ALS 


Decided J July 3 31, 1 95. 


7 : save ‘Lands: ‘Descent. a Distribution: “Wills. 


An appeal from. a. decision of an Examiner. of. aneclience which. Genied a 1 eas 
_ petition: for. rehearing, after a: ‘determination ‘of. ‘heirs. and. approval of a . 
. will, may ‘be withdrawn by the appellants 4 in aid of a settlement whereby vt, 


a Bogle. Peak Conner: Mining Compatiy: 54. I. -D; 251, 258, 255 (2998). 
8 James W. Nicol, 44 L. D. 197, 198 (1915). . ad 
-* 8.[4a00: Sisters-Lode and Milt Site, 7 L: D: 557. (1888); = 


ej 8 Solicitor’s: decisions of , April 25, 1950,.and: Auguat' 6, 1951, A=25808,, careoried: " 
eas? United States vy Langmade and Mistier, 52 Te D. 700, 708 (1929) ; Eggle. Peak connor Hin- 
-o8 ing: Cotipang,:« oa L dD. 2oA, 255: (1988) ; Arthur Or note. et al, 46 Li. D: 178: Mens 


_ is : 5 eee a2 ESTATE OF “BERNARD: WHATKAN iy Be BOR ee 


a uly 31, 195 ae 


? distribution: Of. the: estate: is ‘to, be made. in’ ‘a manner other than by the er 


terms of the will. 


ee "APPEAL FROM AN EXAMINER OF INHERITANCE ye Ae or 


BUREAU. OF INDIAN. AFFAIRS 


Mae ae Laidley Whatkan, Mrs. Marie Ww. Williams: anid: os ae 


ae Lucy: W. F inley, through their attorneys, ‘Robert. McFadden: and: ; 


| : Richard ef McFadden, have appealed to the Secretary of the Interior ~ - 


» from a decision of an Examiner of Inheritance, dated February 14, © sf 3 
| 1956, denying. their. petition for a: rehearing in the matter of i ~ 


: | ; | Estate. of Bernard Whatkan,. deceased Coeur d’Alene. Allottee No. = a 
VATS, -whose last will and. testament, dated June.4, 1943, , was approved © oe 


: by. an Examiner: of Inheritance on ‘November 29, 1955. 


= The testator died on April 8, 1954,. at the age of 66, leaving an : Pe 
oe estate. appraised. at. $52, 348.45. He left surviving ag his heirs at-law, 2.) 


7 Annie Lowley. Whatkan, wife; Marie Whatkan Williams, daughter; 2 


ne Lucy. Whatkan Finley, dane and a son, George. Whatkan, also : : be 
-o known. as. George Daniels. In the absence. of a.valid will, each of the a 
, heirs would have inherited. an undivided interest: in the entate, “By thes | 


- terms of the approved will, the testator. specifically devised. his own tie 
allotment described as NE/4 sec. 19, T. 47 N, R. 5 Ws B. M, to Pe 
- “ : a George Daniels, with the proviso that: —- 


If and when this land passes into the name of. : George Daniels: and he. 


‘sy "should: die: pefore either or: both of my: daughters, Mary: and Luey, t then i. roe 


. this land is. to pass to my two daughters or their children. ge, ae 


ae ; By the residuary clause of the will, all of the rest, and. adc of tha: ae 


estate; real, personal,. and mixed, was devised to his" son, George | 


Ee Daniels, The testator: inherited considerable: property subsequent. to 


the making of his will. Also, subsequent to the making of his will, the os 2 
testator conveyed. to his son, George Daniels, 92% acres of his allot: > 
ment, leaving 67 Ye acr es nemaining, which. passed by the specific devise a, > 
a to the said son. 


It appears. that. afer fhe: death: a the crane but before. ane ane 


. aa of the will by ‘the. Examiner. of Inheritance, the heirs had. o 


| | : verbally agreed to a settlement of the estate whereby the assets would ie _ 
-. . be distributed as ‘intestate. property. rather than by the. terms of the 


| will. . This agreement was not. referred. to at the hearing: to approve ao . 
the will, and.in order to avoid distribution and. have time to effect the 22.0" 
; sctlement, a timely: petition for rehearing was. filed by appellants, 7 


7 which was denied: by the Examiner of Inheritance, whereupon a “ 2 
os timely appeal was then filed. Subsequent. to. the filing of the. appeal, — 


George Daniels signed an agreement as to the terms of a settlement oS 


which he later repudiated but has now again entered into a written - Sh, 


: -_ agreement whereby I he will retain as. his « own \ the allotment of the 
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; testator specifically davised to him, mane cause the remainder of the ‘ 
estate to be distributed as intestate property. = 7 
A formal withdrawal of the appeal dated J une 19, 1957, gaa by of 


= ihe attorneys on behalf of the’ appellants, Marie Ww. ‘Williams and 


Lucy W. Finley, has been submitted, together with the agreement for 
 settlement:signed by all of the heirs. The request for the withdrawal ° 
of the appeal will be Coe npen the gees of the Er : 


conditions: 


1. ‘The delivery ng een of ae or » restvicted’ + deeds ae 
whereby Marie Whatkan Williams and Lucy Whatkan Finley — 
» quitclaim ‘unto George Whatkan, also known as George 
Ma Daniels, any and all interest. in the testator’ 's allotment No. ee 
415 described as NE/4 sec. 19, T. 47 N., R. 5-W., B. Me a 
_ Q. The delivery and approval: of trust or. restriéted deeds: 
whereby. George Whatkan, also known as George Daniels, — 
shall convey % undivided. interest to his. mother, Arnie Spe. 
ay Lowley Whatkan, and % undivided interest to each of his) 
_ sisters, Marie Whatkan Williams and Lucy Whatkan Finley; oe ae 
~~ in Coeur d’Alene Allotments Nos. 133, 413 and. 414:. pee ee 
a The appellant, Annie Lowley Whatkan, shall j join in the > 
written withdrawal of the appeal. : 7 
: 4, Claims for the appellants’ attorney fees shall be jee | 
_. mined-by the Examiner of Inheritance and charged against 
the interests. oon the ee in accordance: with 28 a 
CFR 81.26. Z 7. ae 
* ‘Therefore, as. matter is. ‘guspended. until he ‘settlement a the _ 


_ a * Parties hereto Is consummated, without prejudice to the rights” of 
appellants to reinstate their - appeal, should a failure of the ee y 


= become apparent. | | 
Upon. advice from. the meqninee of Tnheetanes that the aottlement 


_ has been properly completed, ‘the formal withdrawal of the appeals 


will be accepted and thereupon, pursuant to the: authority delegated 
to the Solicitor by the Secretary of the Interior (sec. 25, Order No. 


2509, as revised; 17 F. R. 6793), the order of the Examiner of In- 


_heritance denying the petition for rehearing will be affirmed and the 
- appeal dismissed, and the Superintendent of the Northern Idaho 


- Agency, will-be atithorized: tomake distribution of the decedent’s estate 


in accordance with orders ‘of the Examiner of Inheritance: | 


| dating Solicitor. : | 
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S08) CONTRACT {FOR /SALE'-OF- INDIAN’ ‘TIMBER » #21805... 5 0° 


Sa @ 22, 1957 


CONSTRUCTION OF A CONTRACT FOR THE SALE oF INDIAN TIMBER : : 


. ; Indian Lands: Timber—Indians: Contracts _ 


"Where a contract: for the sale of Indian timber, pursuant to either sections. | 
7 or 8 of the act of June 25, 1910, 36 Stat; 857, 25 U. S: C. secs. 406 or - 


407, is supported by adequate consideration, no new consideration is .re- 


quired to support.a change in price or ratio pursuant to a redetermination 


ef price or ratio clause contained in the contract. Consideration adequate 
“> for-the original contract is sufficient to support several. distinct pitpu lon os 


_ by either party to do, or refrain from doing, further acts. 


Indian Lands: Timber—Indians: Contracts—Secretary of the Interior 3 
Where a contract for the sale of Indian. timber authorizes the ‘Secretary: to 


redetermine stumpage prices. upon a finding of changed conditions, the inky 


| Secretary has broad discretion to consider those factors and use those tests 
and methods of valuation which a: capable and prudent businessman. would _ He 
Indians: Contracts—Indian Lands: Timber 


Contracts for the sale of timber on:any Indian allotment or on unallotted 
 «. tribal, lands pursuant to sections 7 and 8 of the act of June 25; 1910, 36 
Stat. 857, 25.U. 8. C. sees: 406 and 407, are not public contracts so as 

- to be subject to a the- pea laws i portals to such contracts. 
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To THE COMMISSIONER OF anche AFFAIRS. 


- Your office has requested an opinion as to the factors which may be 
taken. into consideration by the Secretary of the Interior and his 
staff in establishing new percentage ratios between stumpage rates 
and the: Puget Sound—Grays Harbor log prices under paragraph 
10 of contract No. 1-101-Ind-1766 for the sale of Indian timber: on. 
.the Taholah Logging Unit, approved May 12,1950. 

. A question has been raised as to the legality of the Secretat? S 
handling of -an interest factor on money advanced to the Indian 
sellers prior to the harvesting of their timber by the purchaser. . The 
questioned. action was taken in the process. of his. redetermination of 


the price and the establishment of a ratio for automatic quarterly re- : 
adjustments thereafter pursuant to paragraph. 10 of the. contract. ee 


At the risk of over- -simplification, and confining. our discussion to one — 
type of. stumpage, a reading of the subject contract shows that the 


| parties agreed upon a price of $9.75 for Western red. cedar for Ghee: oar o 

‘quarterly period ending March 81, 1950 (par. 6). It was also agreed ous ie 
that the published average price for Western red. cedar logs for the 0 0 
_ same period v was 1s $48. 52 per. unit, (par. 7 ). ‘Tt was the, purpose. of the — 





% , *Not released for publication. in. time for inclusion chronétogieally: : 
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contract that the original price stor Wester red aa stumpage would 
be changed.each quarter so as to retain the same relationship to the 
‘published’ prices ‘for logs no’ wnatter how’much the latter changed. 
quarterly. This was set out-as.a: “ratio,” expressing ’ mathematically 
: the; relationship. of the agreed. price of stumpage. to.the published 
Dee ue ee which ratio: as wes the date oF the original Period was 
“The inte’ purtliar” “aproedthe'y parties painig the Tidiaiis’ aiid the 
lumber company—that if the Secretary of. the, ‘Tnterior should find 
upon review that the. “character.of the operation, changes j in marketing 
conditions or. technological. developments” had altered the situation 
to such extent as to” impress the Secretary” with the desirability of 
changing the ratio, he. ‘should proceed | to establish, a. new ratio tipon 
:80. days’ notice, to. the. lumber. COMPANY. every : 
2) 'The-exact: language: of paragraph 10. ot ao aah cee contract t reads 
as follows: 2 


-upon: his own. initiative, or upon. ‘aubrlssion: ae the. Purchaser: eviienee 
satisfactory to- the Secretary or: such. representative, review: the: stumpage, rates 
-established: by the procedure. set forth in, Sections: 6 to 9 inclusive. If, as a 
result of such review, the Secretary: or .such . representative. finds: that the 
character of the operation, changes in marketing conditions, or technological 
| developments, . have altered the situation to such an extent that a :change:in 
. the existing ratios. between stumpage rates and the Grays Harbor-Puget Sound 
log prices appears warranted, he shall give thirty days notice to: the Purchaser 
of his intention to establish new. percentage ratios between stumpage rates 
and: the Grays Harbor-Puget Sound log prices duri ing which time the Pur chaser 
“may consult with the Secr etary or such’ representative ; PROVIDED that. the. re- 
‘ quirements ‘ of notice in this Section shall be satisfied when the new ratios 
established under its: authority are’ made. effective upon the ‘first. day of. the 
quarterly . period . which: is not less: than ‘thirty . days following. notice by ‘the 
Secretary or such representative to ‘the Purchaser that he intends to proceed 
under the authority of this Section to change such ratios. The ratio, however, 
“for any species of sawtimber shall not be changed oftener than once in any 
seu tondnts year, 2a a a TS 3 + 
Paragraph 10. of the contract authorizes the Secretary or his repre- 
“sentative to review the character of the operation, marketing condi- 
‘tions or the technological status of the industry to determine whether 
‘changes of such an extent have taken place as to warrant the setting 
of a new percentage ratio between the value of the stumpage and the 
published Grays Harbor- Puget Sound log prices. There arises the 
question of what cost items in the spread between the value of the 
stumpage and log prices the Secretary may take into. consideration 
in determining a new ratio. Is the Secretary limited to factors related — 
‘to changes in the character of the operons marketing conditions or 
technological developments # We believe not. Ee 


- 
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~The dolittactuall plan for redeterminationi of pric ice donteiniplatess a. 


two-step. procedure.. ‘First, the Secretary must make a finding that = 


‘significant changes having to do with: the character of the operation, | 
mar ‘keting conditions or technological developments. have taken place. - 
Here, without argument, he is limited. to the consideration of, the 
events germane to these stated classes. Once the Secretary has satis- 
fied himself that changes of such type and of sufficient magnitude 
‘have occurred, he is authorized to take the second step, namely, to 
‘redeter: mine a new ratio between the fair value of the stumpage and 
the published price of logs. In carrying out this responsibility, the 
‘Secretary is acting as the freely chosen arbiter of both parties to the 
-_ contract—one of whom is the buyer of the pumpnee and the other | 
the seller. — | 
There seems no doubt that the Secretary, ; in the exercise of reason- _ 
able discretion, can take the interest factor into account in deter- 


mining whether changes i in the specified conditions “have altered the | 


‘situation to such an extent that a change in the existing ratios * * * 
| appears warranted ** *” Thus he can refuse altogether to establish 
new ratios because of an interest factor or any other reasonable con- 
‘sideration | bearing on the fairness of the existing ratios to ‘the con-— 
tracting. parties. “To construe the Secretary’s authority under section 
‘10, to permit him discretion to refuse any relief whatever on un- 
| specified but reasonable grounds, and then to construe the remainder 
of section 10 ‘so narrowly as to exclude these same erounds from con- 
‘sideration in fixing the degree of relief, can only have harsh and un- 
reasonable consequences. The law ae an interpretation which is 
fair and reasonable to one. which leads to harsh or unréasonable: ‘Te- 
sults, Restatement, Contracts, sec. 236 (a). Written contracts are 
to be interpreted asa whole. Supra, sec. 235 (c). 

- We see no reason to believe that the Secretary may not use any 
tests of value which a reasonable man, acquainted with the market- 
ing of stumpage, could: be expected to use under the circumstances. 


Of ‘course, his actions may not be arbitrary or capricious.’ He ex- — ~ 


ercisesan informed discretion. ‘The Jaw is not unfamiliar with the : 
practice of setting fair values. (Cf. In re Oullette, 98 F. Supp. 941 - 
-(1951).) The Secretary in his redetermination of the price ratios © 
will be here guided by: those tests and methods of valuation which 

a capable and prudent businessman would use.. The Secretary may 
: approach the pricing problem exactly as his office did in determining | 
_ the original ratio or he may employ more recent methods of ap- 


“praisal and pricing. He may determine the ratio and from it deter- - — 


Taine the price for the quarter then involved or he may determine 


the then fair price and fix the ratio. _ Either way the price will * 
| continue to change as the ratio changes. There is no reason why. i 
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he need repeat any errors of eaeputaeen which may have crept into 

the original. negotiations or fail to take advantage of later informa- 
tion or improvements in pricing techniques. This construction of the 
| contract permits the Secretary to take into consideration the cost of 
interest involved in making payments in advance of cutting to the 
sellers of the. puree whether this item of cost was reflected 1 in the 
original price or not. 

A further question has been raised as. to whether there need be 
new consideration passing between the parties in connection with 
‘the use of a cost item not used in the original pricing. We know 
of no legal theory which would | require a new consideration to. sup- 
port such a change in the pricing formula used in the redetermina- 
tion of. price in this-type of contract. Of course.the. contract itself 
had to’be. supported ‘by: ‘consideration. The contract. contains:mutual 
promises which bring it within the general rule “that a promise by 
one party. is a sufficient consideration for a promise by the adverse 
party.” (Cf. 12 Am. Jur., Contracts, § 113.) It is also clear that 

the consideration passing betwecn: the parties and supporting the 
original contract is sufficient to support their agreement to, in effect, 
abide by the redetermination of a new ratio which may result. in 
advantages or disadvantages to either side. The general principle i is 
well understood: “The single consideration of paying a.specified sum 
of money by one party to a contract is sufficient to support. several 
- distinct stipulations by the other party to do, or refrain from doing, 
certain things, and it is unnecessary to repeat, in every paragraph. of 


| the contract that such stipulations are entered into for the considera- _ 


tion. once expressed.” (12 Am. Jur., Contracts, § 119.) 
It is therefore our opinion that the Secretary. lepally: tools into 


7 consideration interest on funds required by. the contract: to be. ad- | 


vanced by the purchaser to the seller. In fact it is. arguable that a 
failure to take this interest factor into account would have given the 
purchaser grounds to complain. of arbitrary and capricious action 
by the. Secretary i in his role of “arbiter” of the redetermined ratio. 
: This. is trué whether these contracts are considered “in the nature 
; of, public contracts”. or purely as private contracts between the In- 
dians as sellers and the lumber company as purchasers subject to a 
statutory approval by the Secretary in his role as trustee. of the. eco- 
nomic resources of the Indians involved. | 
are ‘not public ne acts so as ee be. Gubiects to the’ special: laws per- 
taining to such contracts. Contracts other than public contracts. are 
, governed. by the general law of contracts as modified by particular 
statutory. requirements... ‘The. Supreme. Court | and other Federal 
courts. aye consistently held | that Indian timber sales contracts 
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wae 25 VU. Ss. C. secs. 406 and 407 are not “public éontundta: » The | 
leading case is United States v. Algoma Lumber Company, 305. U.S. 
415 (1939). On the basis of the Algoma case, we conclude that. the — 
United States is technically not a “party” to this type of contract and: 
that a contract to which the United: States is not a party is not a 
“public contract.” The principle of the Algoma case -was followed 
by the Circuit Court of Appeals, Eighth: Circuit, in Farm Security 
Administration v. H erren, 165 F. 2d 554 (1948), and again in Water- 
man S. 8. Corporation v. Land, 151 F. 24-292 (1945), reversed on 
other grounds, 327 U. S. 540.. ‘The Attorney General’s office by letter 
to the Secretary of the Interior dated April 17, 1912, ruled that 
contracts for the sale of timber under authority ie: section 7 of the 
act of June 25, 1910, supra, “are solely for the benefit of the Indian 
and are in no wise contracts ‘on behalf of the Government? * * *,” 
This ruling is understood to mean that these timber contracts are 
not public contracts. a. 
‘Whether or not the subject contraét is in the nature of a “public 
contract, we believe that in the establishment of new percentage ; ratios 
between stumpage rates and the Grays Harbor-Puget Sound log prices 
no additional consideration need be found to pass between the parties 
-to support the readjustment of price and ratio, for the contract as 
executed was supported by adequate consideration. The sole responsi- 
bility of the Secretary 1 is to fulfill his contractual role as “arbiter” of 
the, new, ratio,in.accordance. with well-established rules of law govern- . 
Ing similar contracts between private parties: and ‘those. principles of 
economics which would guide an informed businessman in similar | 
circumstances. | 
It is of course manifest that this opinion relates only to the legal. | 
authority for the actions taken and does not undertake to state the - 
technical and policy considerations which entered into the adminis- 
trative decisions concerned. 
: 7 ELMER F. Paes S olicitorn 


CERTAIN QUESTIONS ARISING AS THE RESULT OF THE EXTEN: 
SION OF THE SEGREGATED LEASE OF ANY UNDEVELOPED LANDS: 
RESULTING FROM A PARTIAL ASSIGNMENT OF A LEASE WHICH 
IS IN ITS EXTENDED TERM BECAUSE OF ANY PROVISIONS OF 

THE MINERAL LEASING ACT. PURSUANT TO. SECTION 30a 

| THEREOF (300: S.C. 1952 ED., SUPP. IV, SEC. 1870). 


Oil aad Gas Leases: Extensions —0i] and Gas Leases: Rentals 


Where an oil and gas lease ig extended pursuant to the last Sentenced in sec- 7 
tion 30a of the Mineral Leasing Act, as amended (68 Stat. 585 : 30 U. 8. C., 
1952 ed., Supp. IV, sec. 18ta), the extension runs from the next succeeding : 
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fag anniversary date. of. the lease for such ee of 2 years as remain. after 

. “deducting ° the ‘period, ‘if any, between the: effective date of the (partial) 
. assignment and such anniversary date and ‘there is no change ‘in the 
anniversary date. . Gee os 

Oil and Gas Leases: Extensions—Oil and Gas Tednes: Rentals 


If the resulting extension is for less than a full year or if after: it has. yun’ 
for a full year it is. due to continue for less than another full year, the 
‘-annual rental is to be prorated. in the same proportion that the remaining 
‘fractional’ year of the extended term bears to a ‘full. year. a 


Oil and Gas Leases: Extensions—Oil and Gas Leases: Rentals 
. The procedure with respect'to the approval. of assignments where the term: 
of the assigned lease ‘is extended. by operation of law even after the lease 
term: in which they ‘were filed has expired is- the same as it has always 
-been. An assignment may be approved in such circumstances and the ap- 
_ proval will relate back to. the effective date of ‘the assignment as. fixed in 
. section 30a of the Mineral Leasing Act. | 


Oil and Gas Leases: Extensions—0il and Gas Leases: Rentals 


_ Any lease issued | under: aby. provision. (of the Miner al Leasing ‘Act which is -in 
its” extended ‘term under aby ‘provision of ‘that act is ‘subject to. partial | 
assignment and the resulting lease or leases of any ‘undeveloped land is 
entitled to the extension provided for in the law. The extension privilege 
does not apply to renewals of leases pursuant to-section 17. of: the act; as 
it read pr ior-to its. amendment August 21, 1935. es 
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To THE Dinter: Buia’ OF LAND MANacesenr. 


“Tn your, memorandum. of J une 12, you ask what i is the proper ental | 
charge on a lease extended pursuant to section 30a of the Mineral 

Leasing Act where the period following: the oe anniversary date of 
the lease as extended islessthan J year. : 

The State Supervisor, Denver, Colorado, has asked this: aad certain 
_ additional questions of the Regional Solicitor, Denver, Color ado, and 
_has received answers as follows: i 
(1) Asto prorating rentals! 
[the rental] would be 50 cents per acre per year [on a nonproductive lease not 
ona known pr oducing : geological str ucture] and forthe year-in which the lease 
does. not run. for. the full. year. the rentals. will be. prorated to reflect. rentals 
due. for that por tion of the year during which the lease is to be effective. 

a). The Regional Solicitor also stated that the approval of such 
an assignment would not: change the anniversary date-of the lease. 

Tam in full agreement with these conclusions of-the Regional So- 
licitor. The provision for lease continuance for 2 years is intended — 
to guarantee the assignee and, it may be the holder of the retained 
portion, a;minimum period of 2 years in- which to develop the lease. 
That purpose is evident elsewhere in the law. It is reflected for 
example in the provision of which this is an: amendment and in the 
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1946 ‘ainendatory act” as s applied to leases eliminated from: a “anit bron: - 
No. ‘purpose to: change. the: -anniversary date of the lease. is evident. _ 
_ The general rule (so far as I know it has never been departed from) 
is to consider i in such cases, and there are several counterparts includ- 
ing those resulting from the operation. of, section 39 of the act (30 
U. as C. sec. 209) and section 6 of the Outer Continental Shelf Lands 
Act (48.U. S. C., 1952 ed., Supp. IV, sec. 1335), that the anniversary — 
— date. does not. change, but one period will be less than one year and 
the rentals will be. prorated for that period. The section 6. Outer | 


Be Re Tes oe 


in that pre any other rule would: result, ‘anfainly’ as. en 


lessees who held for different: periods of time. I am informed that 
in the section’ 39 cases the--fractional year’s rental: was: ‘paid for the 


a 


jirst period of the extension instead. of the last, but such payments. — 7 


followed a suspension of the lease, iicluding suspension of the réntal’ 
and.-the lease: went. from ‘a-rent. free ‘status’ to_a. rental. status:within: — 
a lease-year. Here wnless: the assignment is.made’ and. filed: on Or | 
near, the last, day. of. the prior extension. rental, if the lease. is In.a_ 
--xental. status, it,will already have been paid. for sometime. in. advance | 
-and: no rental. will be. due :until:the next anniversary: date. - Ifthe . 


parent. lease is‘not-in a'rental status, ‘the assigned portion: takes: the 
same status: ‘until the next rental due date, except ‘that: ‘where’ rentals 


are suspended. if the suspension is lifted before the next, anniversary | 


agate 


date both por tions of the eee lease would fall into a rental Pay- | 


ing status immediately. .. 


"The Regional Solicitor suggests ‘the question vere sitch : an eee we 


| signment, imust be approved. prior. to. the expiration, of the prior ex- 
tension..to make-the further extension applicable... It is the uniform 


rule: that.such. approvals: may: have a: retroactive effect: In ‘fact, the - 


law itself so implies (30 U.S: ©. sec187a):. The same ‘rule has: heen 


applied in the i issuance of: e6al and some“ other. mineral-ledses which: 
are customarily. back-dated: to. the. date.on. which the. application was: 


filed. ‘So also. with: respect: to: applications for. suspension: of oper a- 


tions and: production, the waiver of minimum _PEOauCHOn ‘require- 


ments of leases and other requests for relief. 


Another question suggested by the Regiozal. Solicitor i is as-to what : 


type. of leases. and extensions this provision of law. applies. . Its... | 


part of-a section which applies generally to all oil and gas leases - : 
_ subject to the act...The provision which it replaced by its very terms: 


was limited to one type of extension “because of production” .and | 
necessarily excluded leases.for which the law provided no. extension — 


| because of production. . The. new provision, however, is not'so limited 


in its scope. It applies to all leases issued and ihoreatier extended — 
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nae any provision of the 7 where a partial assignment of un- 


developed Jand is made. It applies to 20-year leases issued’ under ; | 
section 14 ors section 17 as it existed prior to its ‘amendment in ‘1935, 


or renewals of such leases only if the 20- “year term or the 10- year 
‘term: has been extended under some provision of the act. It applies 
only to extended leases. It does not apply to renewals of leases. a 


“Ca M. SouLEr, * 
"Associate SOea 
_ Approved: ee 22, 1957. 
_ Epmunp T. Frrrz, 
ib Solicitor. 


; APPEAL OF BARNARD. CURTISS COMPANY 
- mmca-s2 Decided August 9, 1957 


i Contracts Interpretation—Contracts: Additional Compensation—Contracts: 
Changes and Extras—Contracts: Changed Conditions ; 


are A contractor who was ‘performing a contract to rehabilitate an ecistine irri- | 
_ gation system was obligated under the terms of the contract, which: ‘indi- 
-eated that the work was to. be delivered..complete and undamaged, to repair — 
aca the damage to. such work caused by floodwaters resulting from an unusually . 
heavy rainstorm,-even though it may not: have been at fault in constficting~:- 
‘the protective works required by the specifications. The costs of the repair — 
_. Work camnot be allowed under the “changed conditions” article of the 
"Gs contract. : 


| Contracts : Performance—Contracts: Additional CouieaaAtion 


In order to permit inspection of damage eaused by a flood r esulting from an un- 
usually heavy rainstorm a contractor could be required to dewater a head-: 
works structure inundated by the floodwaters when the contract provided — 
that the contractor was te provide without cost to the Government Treason- . 

able facilities for the inspection of the work. — ‘ 


- Contracts: -Performance—Contracts: Acts of Government 


A contractor engaged in rehabilitating an existing irrigation system ‘should ex- — 
 - pect that some maintenance work and even minor construction work will 
be performed during the construction period of the contract, and the fact — 

that such work was performed does not excuse the contractor from repairing - 
damage caused by floodwaters resulting from an unusually heavy rainstorm. 
This is especially so when the contractor has failed te show that there was 
_ @ causal connection between such work and the cones to. the. eontractor’ Ss 
- work. 


- Contracts: Peteenauce Contacts Specifications —Contracts: Additional 
| - Compensation : 


The question whether a contractor who was engaged in the rehabilitation of | 
an existing irrigation system may be requir ed to repair storm names to the 
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; “work outside the ‘pay or neat lines of the. contract. depends: in large part 


upon. whether the contractor. was, negligent. in its operations ‘prior to ‘the | - 


_-ogeurrence of the storm,’ Although under the terms of the contract the 
~edntr actor was required ‘to repair the storm ‘damage irrespective of: fault — 


on ‘its part, this obligation would be. limited to the restoration. of the ‘work | | 


~ it had undertaken. under the contract. On. the other hand, if the contractor’ 

_. se ‘were guilty of negligence in the conduct of its operations prior to the storm, _ 
- it would be obligated. to repair’ any damage attr ibutable to its negligence, 
. whether within or without the pay or neat: lines. However, even: ‘though 


'- the: contractor were not negligent, the. scope of its: Obligation to repair ‘storm. oe 


* damage would: not ‘be. so narrow: that: Ait eould. not be. required. to ‘do. any | 
Work. that was outside the pay or neat lines, nor so wide that it could be. 
required to restore any property of: the Government that. may have been 


damaged by the storm. Thus, the contractor, who was. required to make : an - 7 


opening through an embankment, was not obligated to rebuild other portions 

of it, ir respective: of the relationship of this work: to the restoration of the 

area excavated by the contractor " or to, the, completion of eee features 
OE: the contract work.. 


Contracts: : Generally—Contracts: Derformadion—Contiants: : _ Sota | 
_ Evidence—Contracts: Subcontractors and Suppliers. | 7 


M contractor who was entirely cooperative, and. who: would s=have provided - 


_ -additional-works to protect its operations in rehabilitating an existing irri- . | 
2 gation. system, it such works had been clearly demanded. or even suggested 
by project personnel, cannot be held to have been. negligent in the conduct of 

+ its. operations when a storm occurred that. proved. to be of such. magnitude 


‘that its consequences. could hardly be said to have been foreseeable either , ; - 
_ by...the:, contractor or.by. project personnel. _The_ burden of. proving: that Be ee i, 


the contractor was negligent rests: on the Government in such circumstances, 
“and this bur den cannot ‘be sustained simply by showing failure. on the 
part of the contractor to coordinate effectively the work of its subcontrac- 
. tors, so that they. would perform the subcontracts on time, if the prime con-- 
.traetor. did not breach its obligation Of timely. performance. towards: the 
. Government, nor by showing that the prime contractor performed other acts | 
in the course of constr uction which may not have been causative factors. in 


‘magnifying the damage. caused by the storm. . ‘However, the contractor was | - 


guilty of. negligence when, having completed a “wasteway structure, he failed. _ 
to place the. backfill above the structure for a period of approximately 6 | 

months prior. to the storm, since such neglect would expose the. structure to 
a damage even. in an ordinary ae season. : 


BOARD oF CONTRACT APPEALS 


Ban. Gurtiss Company has appealed Pron’ the findings of aa ‘* | | ao 
-_ and decision of the contracting officer dated. July 8, 1956, denying: its 


six claims for additional compensation, originally. totaling’ $42,296.79, 
arising out, of its performance of Contract, No. 14-06-D-7, 15 with ihe 


~ Bureau of Reclamation. 


The contract, which was dated N vennber on, 1953, and. was on U. 8. = 
Standard Form No. 23 (Revised April 3, 1942), provided: for earth- ke, 
work. and structures for. the rehabilitation of the Vermejo Diversion Be 


438149572 a: 
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- Dam, the Vermejo Canal, and the Eagle Tail Canal on. ‘the Ve er mmejo | 
Proj ect, New Mexico. © ~The total contract price was $382,654. 7 
a A ee was held on the appeal. on March.7.and 8, 1957, at 1 Denver, 

4 Colorado, before the undersigned, a member.of the Boned: 

Notice to proceed with the work was received by the contactor on 
“December 12, 1958. As, “under paragraph 6 of the specifications the 
“work was to be completed within 550 calendar days of receipt of notice | 

to. proceed,. the work should have. been. completed on June .15,.1955, 
. By findings of fact: dated June 28, 1955, the time for completion was 


- extended, however, 77 calendar days; or until August 81, 1955. The. 


; work was actually, not completed, and accepted until October 22, 1955, 
but. - no question, of Tiguidated damages. for delay is involved in the 
Present proceeding: ... |. . 

, The contractor’s claims were ‘summarized. by the contracting’ officer 
“in‘his-findings in | tabular form, as follows : ae 

a ~ Glam item Wot eee Ee ee ev gee nua involved: . ie at : a Amount | Amount 


es allow. ed 





Bale Tail-headworks._-. 2: 20----e.---o2--e sane] -$8,.574,00:|--- $719. 55 


Bf EE eee neo ane Soe ae Willow Creek. wasteway..____.--------.-.--------- ; 91, 597. 71, |. None 
TFET ee te elle -| Curtis Creek wasteway__ 2 2-22 ---. iii Li.} 67,815.95 J: None 
AV pease 532 eet ce +. 4.—5-| Orow.Creek Siphon_-___.- chee e one eeaemaweuala.” seetcek None 

Va w wen nn nee noe enna eee ten eee Eagle Tailcanal--_/.-.__- impotence owe. | “BAO 00 None 
NY ie oes ee ued Ey eEEEIO ZA Svan Yaar seca we SEEN . & 261. 26°} ° None 


“Tee appears that: a stile’ erent was et origin of the? firat ne of the . 
contractor’s claims. A héavy rainstorm’ occurred at, the site of the 
work and-in dre ainage areas upstream therefrom. at. the time the work 

-under.the: contract. was being performed. . The. rainstorm, which began 
_ on May 1% and continued through May 20, 1955, produced: a total - 
“precipitation | at the site of the work of 7.02 inchés, which was 50 per- 
cent of the. average. annual. precipitation, and approximately 400, per- _ 
cent. of the average. precipitation in. May in the locality of the work. 
_ The floods resulting from the. storm inundated .and damaged much of 
‘the contractor’s work., The’ contracting officer found ‘that the damage 
‘varied from only minor damage at Crow Creek Siphon to ‘almost 
complete destruction at Willow Creek Wasteway. The contractor © 
repaired the damage but-did.so.under protest, claiming that the 
protective works which it had constructed with the approval of the 
Government ‘inspectors, would. have: been sufficient except for the 
wholly’ unexpected rainstorm, and. that it was, therefore, entitled: to 
- additional: compensation under article 4 of the contract which pro-. 
vided for. equitable adjustments in case the. contractor encountered a: 


<= Department Counsel indicated at the hearing that a farthes extension of time had been 
erated be the Com ERCTOE and that no liquidated damages wonle be GReeenee . 7 


(tga hE OES “ APPEAL’ ‘OF. BARNARD- CURTISS 0. eh? BTS. 
i. ene ee August 9, cy er ae _ | 


Sel aged Saditions: 2 The contracting officer: rejected, however, ‘the | 


contractor's contentions; and in«his decision he held. that the con- 7 


tractor was bound to bear the costs of the repairs.in view.of the provi- : 
‘sions: of article 10. of the contract, which provided. that the: contractor — 
was to be responsible for. work performed‘ ‘until completion and final 5 
‘acceptance”.and-that. upon. completion ofthe: contract. the work. was | 
to be delivered “complete and undamaged.” : | © 
It has repeatedly been held that article 10.0f ne Sain form. of : 
‘Goverpment construction contracts (or. similar provisions) puts. the 
-burden of repairing: any. damage to the contract work prior to its 
acceptance upon the contractor, notwithstanding the absence. of fault 
onthe contractor’s part.* ood 
Moreover, as one party to a contract is s not Leapougels to the other 
‘party for losses occasioned by. an act of God, the “changed conditions” 
‘article has been held.to be inapplicable in such cases.* The fact: that 
‘the protective works constructed bythe contractor may have been 
‘satisfactory to the Government inspectors cannot. be held to: have 
-lessened ‘the responsibility of: the :contractor, for this. responsibility, 
was imposed: upon it by the terms of the contract. Indeed, it: would | 
-have made no difference if the Government itself had constructed the © 
_-protective. works so long as it did not warrant their adequacy.°* | 
In addition to article 10 of the contract, the specifications potion 
‘two provisions that reinforce the contractor’s: obligations in-so- far 
as the protection of the excavations is concerned. Paragraph oe of 
ie standard specifications: ° meluded the following provision: | 
Where the work to be: performed under these specifications | crosses or - other. | 
‘wise interferes with existing streams, watercourses, canals, farm - ditches, oil, 
gas, or water pipe lines, drainage channels or water supplies, the contractor. shall 


provide for such watercourses or pipe lines and. shall perform such construction : 
during | the progress of the work that no damage will result to. either public. or 


private interests, and the contractor shall be liable.for all damage that may t result | | 


ae from failure to So provide. during. the progress of the work. ° 


8. These were dgtined in the ett as “subsurface and/or latent eonditions at. aie site 
materially: differing from those shown on the drawings or indicated in the specifications, or 
‘unknown ‘conditions of an unusual nature differing materially . from those ordinarily en- 
x countered and generally recognized as inhering in 1 work of the character provided for. in a the 
plans and. specifications se a il 

3-See Osberg Construction Co., 63 I. D.. 180 (1956); and McWaters. and Bar tlett, IBCA—50 
(October 31, 1956). Other judicial and administrative decisions are cited in these cases. 
Under article 16 (c) of the contract, the contractor was also made responsible for’ “the 
restoration of any. damaged work,” 

4The Arundel Corp. v. United States, 96 Ct. Cl. IG , 116 (1942) ; The. Arundel Corp. v: 
United States, 108 Ct. Cl. 688, 711 (1945). on 

5 See, for instance, Day y. United States, 245 U. 8. 159 (1917), in which -the Government 
itself built the bulkhead but did not guarantee its effectiveness. When a flood occurred, the 
contractor had to perform extra protective work but the Court held that the contractor | was: 
not entitled to recover. 

§ In addition to the Special Provisions of Specifications No. DC~4035, the- Dies of 
Réclamation’ s “Standard. Specifications for. Construction of Canal ee eteniee: mueuet ete 
were incorporated into the contract documents. . Oe 
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“And; “paragraph. B-7 (c) of the standard specifications expressly pro- 


vided that thestimit price bid in-the. schedule: for excavation. for-struc- 


tures should include “the cost of all labor and materials for cofferdams _ 
~ and other temporary construction and of all pumping’and: unwatering, 
and of ail other work necessary to maintain, the CLCAVATLONS mn « good 
onder during construction * * *” [Ttalics supplied]. _ | 
‘It must further be considered in the case of each of the first four of 
the contractor’s. claims, however, whether it possesses any features 
that would impose responsibility upon the Government for the repair. 
of the damage caused by the rainstorm, or further support the Govern- 
“ment’s contention that the: contractor was bound to repair the damage | 
So caused. an 
C laim Item oa 


The Bagle Tail: Headworks, which was 3 replace a. similar’ “chiblate 
structure, was to serve to nontrel the amount of water released into 
the Eagle Tail Canal from the flow of two creeks, Eagle Tail Creek 
and.Chico Rico Creek, the surplus flows to be released again into the 
Eagle. Tail Creek Channel. The new headworks was placed approxi- 
mately in the center of a. wide sweeping curve in the old channel. 
The contractor’s own forces excavated the channels leading to and 
away from the structures but the structure: work itself was- sub- 
contracted to the D, W..Falls Construction Company, which in turn 
‘had .two subcontractors, C. E. Caldwell and Ace Construction 
‘Company. — 

At the: time: of the rainstorm with its seating flood: the Eagle 
‘Tail headworks was. almost completed, and the prime contractor’s. 
dragline. was close to the structure site. However, the concrete place- 
-ment had not been entirely completed, and the forms had not been 
removed. As protective measures, the prime contractor had left 
“plugs” -or unexcavated earth sections, both above and below the 
structure site in order to direct, the flow of water around the structure 
site into the old channel. Although the plugs remained intact after 
the flood, the structure site was inundated, the waters both flowing 
through the site and backing up into 1t. Nevertheless, the structure 
itself was not washed out, and there was no a aheant damage other 
than the depositing of silt. The problem of restoring the status quo — 
was, therefore, primarily one of pumping and cleaning. 

The principal dispute between the contractor and the Government, 
so far as this claim is concerned, is apparently whether after the 

storm, the contractor was required to dewater the headworks struc- 
ture three rather than. two times. The contractor. contends. that it 
' Indeed, a marked feature of the job was the extent to which all the work under the 


contract was subcontracted ; the prime contractor performed only the excavation’ and pipe 
placing work. In all there were six subcontractors or sub-subcontractors. 
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was: cele to do so three times, although the contracting officer 
_ considered. that it had been directed to do so only two times. There 
is no doubt that the operation was actually. performed three times, — 


for the contracting officer found that shortly after the storm the — 


. contractor began of its own. volition to dewater the stilling basin | 
section: of the ions structure in order to make possible the re- 


moval of forms and the finishing of the formed surfaces of the con-- 
_.crete’ placed. prior. to the storm. . However, the contracting officer a 


also found that due to the limited character of the contractor’s equip- 
ment and modes of operation the headworks structure was never 
- completely dewatered during this time. Consequently, the contrac- 
tor was ordered on July 1 to undertake a dewatering operation, which | 
disclosed surface irregularities in-the concrete adjacent to the denta- 


tions. Apparently the contractor did not work for a number of 


days, however, with the result that the water rose both inside and — 
outside the stilling basin, and the contractor was ordered on J uly, 


6 to dewater the stilling basin completely so that a more thorough _ 


investigation of flood. dimage could be made. The contractor then . 
_ pumped for a number of days until a heavy runoff intercepted by the. 
Eagle Tail Canal again inundated the stilling basin. At this point — 
the contractor. was told he need make no further attempts at de- 
3 watering, and that. no repairs to the headgate structure would. be. 
required, although the reason for this sudden decision is rather ob- 
scure in the record. th os 7 
 .The contracting officer held that the first dewatering operation | 
which. the contractor was directed to undertake was required by 
article 6 (b) of the contract, which. provided that the contractor, 
“shall furnish promptly without additional charge, all reasonable 
facilities, labor and materials necessary for the safe'and convenient 
_ inspection and test. that may be required by the inspectors,” and hence 


that no additional compensation: was due for this dewatering opera- 


tion. He allowed $719:55, however, to. cover the cost of the dewater- 
ing operation which was discontinued after the runoff. , | 
_ There is attached to the contracting officer’s findings a letter dated | 
December 8, (1955 from the Ace Construction Company, the sub- _ 
subcontractor which actually perfor med the dewatering operation, 1 to 


the, D..W. Falls Construction Company in which it. is asserted thats es * 


the. Bureau demanded right after the flood that all silt be removed. 
so that. the concrete work ould be inspected for possible damage and 
| that two of the Government inspectors. found no structural defects 
after, the pumping. and. cleaning. had been performed, so that. the _ 
subcontractor felt that pumping could be discontinued. At the hear- 
 ing,. however,., the. contractor. -failed:.to produce any of the. sub- 
contractor” Ss personnel involved 1 in the dewatering a and cleaning opera- 
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tions while, on the other hand, the Project Construction. Engineer did 
7 testify ‘on behalf of the (Government that the proj ject “personnel: did - 


- hot direct the pumping undertaken prior to July 1.. Since the con- 


tractor necessarily had to dewater the structure site at least to some 
extent to be able to remove the forms, it could have undertaken this. 
operation even though it did not concede any responsibility for the 
storm damage. On the whole record, the Board must find that only 
two dewatering operations were irecied by project personnel. 

Another contention of the contractor appears to be that the Eagle 
Tail Headworks were so located and designed that “in the event: of a, 
flood it would of necessity be completely: covered by water with 
resultant damage.” Even assuming that this contention is well- 
founded—and the readiness with which the structure was flooded — 
during and after the storm lends some credence to the contention— 
- both the location and design of. the structure was, of course, known to 
the contractor, and it, therefore, necessarily accepted the risk that 
flooding might occur during the period of construction. In other 
words; “the contention is only a statement in another form of the 
contractor’s general contention that it was not pone for the 
Teper of flood damage. | : 

Finally, the contractor. calls attention to ne fact that in a suit 

against it in the United States District Court at Albuquerque brought 
apparently by the D. W. Falls Construction Company—in which the | 
work done by it, as well as its sub-subcontractor, the Ace Construction © 

| Company, i in repairing the storm. damage at the Eagle Tail headworks, - 

as well as at the Willow Creek wasteway, was involved—the court 
. held that notwithstanding the inclusion in the subcontracts of a clause 
specifically obligating the subcontractor and the sub- subcontractor to 
the same extent as the prime contractor was obligated to the Bureau of 


_ Reclamation, the sub-subcontractor was entitled to recover the costs 


of the rehabilitation work after the flood on a theory of implied con- 
- tract. The subcontracts were-not offered in evidence, however, and 
the decision of the court was not produced at the hearing. Judging 
from the record, however, the basis of the decision appears to have 
been that the prime contractor had failed through another subcon- 
tractor to perform on time certain work which should have been per- 
formed before certain operations of the subcontractors involved in 
the suit were to be commenced. The clause quoted in the contractor’s — 
brief as the basis for the court’s decision only obligated the subcon-. 
tractors, moreover, to the extent that the provisions of the Bureau 


- contr act were applicable to their contracts, aes this would now neces- 


mene aly 


and undamaged. ” “In any event the courts decision oe not seem 
to have been to the effect that the contractor was relieved of its coh- 


bate oh | 


grap “APPEAL OF ‘BARNARD- CURTISS CO. THEME = Ba 

| 2 pa 4 Pee August 9, Ly Pi ae a a co 
ye ee obligation ‘towards. the Government . to’ deliver ‘the work “ = 
“complete. aad. undamaged.’ aa | 
_, As the contracting officer has allowed Py ere a the. addi-. 


_ tional. dewatering operation not permissible under the terms of the — 


contr act, and. the claim is. otherwise without merit, it 1S denied. 


Claim I tem, 2 


The Willow Creek wasteway: was: constructed to Peplies an old. 
wasteway. ‘The old structure was ‘an outlet works in an old earthen 
dam across Willow Creek, that intercepted the flow of Willow Creek 


and carried the water down the Eagle Tail Canal. In the course of | . 


the years the reservoir formed by the dam had been completely filled. 


up with silt, and a small channel had been constructed through the 


silt bed in order to convey the flows of the canal through the silt-bed;._ 
which was about 35 feet-higher than the level of the old Willow Creek — 
Channel just below the dam. The new Se oa! wasteway was 
. described by the Project Engineer. as “a combination structure of 

“precast concrete pipe with concrete inlet transition and a concrete 
structure at the outlet end of the pipe.” The work to be performed — 
under the contract included. the cutting of the dam. across: Willow | 
‘Creek at a point close to the channel through the silt bed, ‘and the’ 


removal of the old. wasteway structure, as well as the deepening GE 24 < 


the channel which was to carry the water from the outlet works pack — 
to Willow Creek. Le =e 
. To protect the excavation th ponacor S Sdbenntiacion GC. E. ; 
- Caldwell, placed material therefrom along the lower bank of the Eagle - 
‘Tail Gaul between the canal and the structure site. This protective © 
dike, which appears to have been deposited in rough waste piles, was, _ 
according to the testimony of Caldwell, approximately 15 feet in - 
height. Be addition, Caldwell eonseracted: across the silt bed an - 


access road which blocked the canal directly in front of the str ucture 


site, except for a culvert consisting of a 30’’ pipe which Caldwell 
placed in the bed of the canal beneath the road fill. 

Prior to the commencement of the construction work under dis con-. 
tract, the Vermejo Conservancy District had used the dam or dike 
across Willow Creek. as an access road to the lower reaches of ‘the 
canal. When Caldwell’s excavation breached the road, the District. 
used a dozer on the rough spoil piles that formed the protective | 
embankment for the structure site. to convert it into a substitute _ 
access road. This was done without objection on the per of the 
subcontractor. | 
_.. It appears also that agar the progress ‘of ebnsericeon before the 
flood the District decided to relocate § a i pannel. for the. Eagle Tail = 
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a Canal: across the silt bed eee euoned The dicen was 8 isa | 


Pe wide at the bottom and 20 feet wide at the top, and natural earth plugs 


were left at the intake and outlet ends of the channel, so that the — 
water from the Eagle Tail Canal would not enter the eiannel: This” 
relocated. channel across the silt bed was actually constructed under ° 
a cooperative arrangement between Caldwell and the District: under: 

which the former performed the work:for the District with his drag- 

_ line in exchange for the latter’s permission to use its dozer in perform- 
ing the work which he was: required -to do under his subcontract. 
covering the Vermejo Project. At the request’ of the District, the: 
Bureau of Reclamation staked the excavation for the relocation of ’ 
the canal but did not otherwise. participate in its construction: - 
| Prior to the occurrence of the rainstorm on May ‘17, the old waste- 
- ‘way structure had: been removed, the. required eaeacen had been > 
substantially completed, the pipe had been laid, and the concrete - 


; 2 | poured for the floor of the outlet structure, So severe were the effects 

- of the storm, that the flood. poured over the canal banks, and the-con-. 
| ~ tractor’s protective dike, and flowed right through the construction 
site. The pipe was washed away and had to be recovered; the floor 
of the outlet structure was buried in mud, although it peaaned intact, - 


_ except that the steel had to be straightened. A good deal of channel - 
degradation occurred. in the channel of the Eagle Tail Canal through - 

_ the silt bed up to the point of its confluence with Willow Creek, a 
distance of some 300 yards, At the structure site itself the excavation. 
for the foundation was eroded to a depth of 20 to 25 feet below the 

level of the structure. The cut which the contractor had made through 
the dam was considerably widened:on each side beyond the specified : 
pay lines, and the contractor was required to reslope the side banks. 


to prevent. cave-in and provide a solid base for the backfill that was - | 


-. still to: be placed, and also to ré-excavate that portion of the canal’ 
_ that was below the outlet. structure. The total quantity of earth eroded : 

} from the structure site that was outside of the designated pay lines, : 

or neat lines was 5 ,250 cubic yards. It is apparent that to repair the | 
storm damage that the contractor had to fill in with material as well as. - 
to remove material that had been deposited. ‘While in the case of the 
Curtis Creek wasteway discussed below the contracting officer expressly | 
distinguished between the backfill “required for the repair of flood : 
. damage” and “the regular backfill,” ° he did not do so with. respect | to 2 
the Willow Creek wor rks: rs a 
_ The Government and the conteaeion: accuse each tie of sondiutt 


O. - that contributed to the magnitude of the disaster caused by the storm. ' 


The Government argues that the contractor was at fault in not co; 
~ordinating: the work of the various | contractors and subcontractors > 


Se ae See paragraph 24 of the fnaings of fact, es ee ae 
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who participated i in the job, and seeing to it that they gee ons their | 
subcontracts on time, in which case the work could have been. com- 
| pleted before the. storm occurred; also in failing to construct more 
| adequate protective works; and finally 3 in constricting the chaiinel of 
the Eagle Tail Canal leading to the site of the work with. a culvert 
: that had too small:a diameter. | 
The contractor contends, on the other ‘hand that the ‘Goraient ,- 
was at least partly responsible for the damage caused by the storm | 
- because it permitted the Vermejo Conservancy District to construct. 


the substitute ACCESS road and to relocate the channel for the Eagle oA 


Tail Canal across the silt bed: So far as these contentions are con: 
cerned, inasmuch as the subject matter of the contract was rehabilita- 
tion work on an existing irrigation system, the contractor should have — 
expected that some maintenance work and even minor construction 7 

work would be performed during the construction period of the con- 
tract.? The contractor could hardly have regarded. this work as un- 
usual since it raised no objection to either. the access road or the re- 
location of the canal at the-time the work was performed. In any 

event, the Board must find that the preponderance of the evidence 
supports the contention of the Government that the contractor has 


failed to show that there was a causal connection. between the ‘work 2 


| performed by. the District and the damage to the contractor’s work. 
- So far as the access road is concerned, the leveling of the contractor’s 


rough dike seems to have actually increased. its height at low points, : 
and may thus have supplied g ereater protection than would otherwise. 
have been the case. As for the relocated Eagle Tail channel, the ~~ 


excavation was not connected either with the Eagle Tail or the Willow fs 
Creek channel, and there i is no: convincing evidence that any substantial 

| amount of water actually flowed through the relocated: channel. But. 
even if it were otherwise, and a causal connection did exist between the. 


work undertaken by the District and the damage caused by 1 the storm, ae 
the contractor’s contention. essentially would be that the Government 
interfered with its operations and. rendered them more hazardous by 
- “constructing: the access road andthe relocated channel: “The: con-" 


tractor. then might. chave a. claim. for. unliquidated. daméiges* ‘but: the a 
Board lacks jurisdiction to consider and allow such a claim. 7 


‘A‘more difficult. problem i is: presented by another. contention of the — 


contractor which i is. that even if by. the terms of the contract. it was ; . | 
required. to repair the storm damage, it was not required to do ) worl 


PRS 





ort The: ‘eoritractor was farned im N paragiaph’ ao: “of: ae % etal Provisidi 
“operation, of the ‘inrigition System: /’Phus, there’ was inclii de 7 I i : 
vision: “The contractor's: ‘operations shall not interfere with the normal water requirements 
for. itrigation | or. storage) ‘operations on: ‘the. existing. project: during. the irrigation. péaSOn 
which extends from April: to October 1.” “This provision, however, only served to. emphasize 


‘what: was apparent. Compare Wolsi: Bros. ¥; ee i at Ct. Cl. 627, “644. Eee: 
| » 488149—57— “3 ae 5 
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‘outside ike pay or neat ee “The solution of ane pohea would 
seem to depend in large part upon whether the contractor was negli- - 
gent in its operations prior to the occurrence of the storm. ‘Under 
the terms of the contract the contractor was required to repair the 
storm damage irrespective of fault on its part but this obligation 
‘would be limited to the restoration of the work it had undertaken 
under the contract. On the other hand, if the contractor were guilty 
of negligence i in the conduct of its operations prior to the storm, it 
_would be obligated to repair any damage attributable to its negligence, 
whether within or without the pay or neat lines. 
~ The Government made a determined effort.at the hearing to prove | 
that the contractor had been at fault in the conduct of its operations 
prior to the storm but, so far as the Willow Creek wasteway is con- 


cerned, the Board i 1s anabls to conclude that such fault has been estab- a 
lished. The burden of proving fault in such a situation as this rests 


with the Government, which is the party alleging the fault. 
‘While it is true that the responsibility for providing adequate pro- 
tective works was that of the contractor, and that it was not relieved 
of this obligation by the presence of the Government inspectors or even 
_ by their approval of the protective works pr ovided by the contractor, © 
the fact that these works appear to have been wholly satisfactory to — 
the project personnel militates against any conclusion that. the con- 


tractor was negligent. The contractor was. entirely cooperative, and — 


would have provided additional | protection if it had’ been clearly 
demanded or even suggested by the project personnel. The storm 


= proved to be, however, of such magnitude that its consequences could 


hardly be said to have been foreseeable either by the contractor or by 


| proj ject’ ‘personnel, and hindsight should not. be substituted for fore- 


sight in determining whether the contractor was negligent. It is true | 
no doubt that the contractor did not coordinate too effectively the work — 
of its subcontractors and their subcontractors, but. ‘whatever obliga- 
tions the subcontractors may have breached with Tespect to the time of 
performance i in carrying « out their contracts with the prime | contractor, 

the latter did not breach its contract with the’ Government. i in this 
respect, since ‘the Government has recognized that. the delay i in. the 
| performance of the’ prime. contract was excusable.. As for the fact. 
that the protective dike constructed by the contractor was somewhat 
lower than the height of the existing dam, and the fact that the. culvert 
constructed. by the’ contractor may have been too. narrow, the Board’ 


ig not satisfied that these involved negligent acts that were causative | 


factors: in: magnifying the- damage caused: by the storm. Moreover, — 
so far as the pipe for the culvert is concerned, the record. establishes 
that it was furnished by: the. District and that: its ‘use was: approved | 
by the: Bureau. ©. ese ae . no tie yo ead Be aoe 
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As the. donenacier was not. negligent in the soninee of its ‘operations 
: at the Willow Creek wasteway, its obligation was. only to restore the 
contract work that had been daiwa sede However, while the Board 
does not believe that the scope of this obligation was so narrow that. 
the contractor could not be required to do any work that was outside 
the pay or neat lines, it was not so wide that the contractor could 
be required to restore any property of the Government that may have | 
‘been damaged by the storm. | 

Thus, the contractor could be required oe remove any jantarial from 
the excavation which had been deposited as a result of the storm,*? to _ 
replace any backfill which had been washed out by the storm, to restore 
the.damaged portions of the wasteway structures, to complete those 
structures, and to reconstruct the segment of the dam which the con- 


tractor had excavated in order to build the wasteway. Furthermore, a 


the contractor could be required to fill in the areas eroded by the storm > 
to the extent that was reasonably necessary in order to provide ade- 
quate foundations or support for the wasteway structures together 
with the segment of the dam removed by the contractor, and to per- 
form resloping operations or adopt other construction procedures to 
the extent that they were reasonably necessary in order to provide such 
foundations or support, for these steps would be essential to tlie resto- 
ration and completion of the contract work. But, so far as resloping, 
backfilling or other work in the eroded area are denceenad. the obliga- 
tion of the contractor was limited to reestablishing only so much of 
the former earth surfaces as would be reasonably necessary to admit of. 
the wasteway being completed to the elevations, dimensions, and stand- 
ards prescribed by the contract and to admit of the portion of the 
embankment removed by the contractor being replaced in like manner. 
The obligation could not be enlarged to the point where the contractor, 
who was required merely to make: an*opening through the embank- 
ment, would be required to rebuild other portions of it, irrespective of 
‘ the élationship of this work to the restoration of the area excavated 

by the contractor or to oe completion of eas features of the. contract 
Z “Unfortunately, peneney a recore Sea | not show: wiigiler the’ con 

tractor was or was not. required to do more than was reasonably neces= 


sary. to restore and. comple the contract work. “Since the burden is” . 


| Board would ordinarily have to: re] ject: the claim.” In the present cae; 


10 The ‘Board faa already 80 “hela in  Osderg Consiryotion a 63. I. D. igo (1956), ant in, 
McWaters & Bartlett, IBCA-56. (October 31, 1956). ‘Compare ‘also A, Te Paretta Contracti mg 
Co., .Ine.. ¥. United States, 109 Cts -Cl...824, 352 (1947). ‘and: Newhall-Herkner Construction : 
Co. et al. v. United States, 116 Ct. CL 419, 447-48. (1950). 

4 Compare Collier Electric Co., BCA No. 832 (January 6, 1945), 3 cor 265, and Kenney, : 
BCA No. 1007 eats 24, 1945), 3 CCF 829. . 
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however, the Board is persuaded aug such a depots of the sie 
would be unfair. The minds of the parties never focused upon. the 

real issue involved in the claim until after the contracting officer had © 
made his findings of fact and decision. At the hearing, although some 
testimony was offered with respect to work outside the pay or-neat 


lines, the contractor failed to request that the Government produce the _ 


cross sections which would establish not only the extent of the erosion 
at the Willow Creek wasteway, as compared with the extent of the 
excavation previously made by the contractor, but also the location and 
extent of the resloping, backfilling and other procedures involved in 
the various phases of the repair work. But the failure to make such 
a request was due to some confusion on the part of both parties as to 
whether such data went merely to the question of the extent of the 
damages. Actually, such information was nese to prove or o 
_ prove the existence of lability. 7 

In view of all these circumstances, the an is remanded to the 
contracting officer for the purpose of making supplemental findings 
in accordance with the views expressed herein. If these findings indi | 
caté that the contractor is entitled to additional compensation, and 
the contractor is willing to accept such compensation, which should 
be determined in accordance with paragraph A-9 of the standard ~ 
_ specifications, the contracting officer may provide for payment of such 
compensation to the contractor. If the supplemental findings ‘indi-. 


cate that the contractor is not entitled to additional compensation, or 


— ifthe contractor is unwilling to accept the compensation offered to it, 
it may file an appeal with the Board within 30 days from the date of - 
the Perey by it of the supplemental findings. 


Clainy Item 3 


The ne of lie rehabilitation work, as well as the. pr wrevailing 

conditions, at the site of the Curtis Creek wasteway- were very sim- - 
ilar to tose at the Willow Creek w asteway but in this case all.of the . 
work had been subcontracted by the prime contractor. When the 
flood occurred, the pipe had been laid, the concrete structure had been — 


‘completed but the backfill above the structure had not. been putea 


place. The structure site had been protected by a dike similar to that 
at Willow Creek wasteway. Asa result of the flood, the foundation 
underneath the structure was eroded, the inlet was tilted to the right 


and the first. two sections of pipe. were unjointed. | The, Amount.of ~~ 


earth eroded from the structure site was. approximately aL 000 “cubic. 
yards, The rehabilitation work after the flood consisted of straight- 
ening” the ‘structure:and backfilling around it, AS well. as redig gging 7 | 
- the.canal below _ the pullers structure, | | | - 
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The eine: of is respective positions of the Government and the 
contractor is also very similar. The Government here stresses in par- 
ticular the long delay of the contractor in backfilling around the 


structure site after its completion, and argues that this left the work 


in an exposed condition into the season of heavy rainfall. The : 
‘gravamen of the contractor’s complaint is that the Vermejo Con- 
servancy District had prior to the award of the contract cleaned silt. 
from the apron of the old wasteway structure, as well as cleaning a 
channel from the canal to the wasteway, and enlarging the channel 
leading away from the Curtis Creek wasteway, and that this work _ 
contributed to the damage caused by the storm. The contractor also 
contends, as in the case of the Willow Creek wasteway, that it was not 
Ba for restoring the excavation beyond the pay or neat lines. — 
_ So far as the minor channel cleaning is concerned, this was even more 
coro ordinary maintenance work which ie contractor should 
have expected. The contractor has not shown, moreover, that this 
work was a factor in causing the damage. Nor mally, the cleaning of 
_ the channels would have assisted in the dissipation of the floodwaters, 


and thus afforded some additional protection to the structure site. 


In.any event, as in the case of the Willow Creek wasteway, whatever © 


~ claim the contractor may have would be a claim for unliquidated dam- re 


, ages which the Board could not consider and allow. - 

In the case of the claim involving the Curtis Creek wasteway, the — 
oar is constrained. to find, however, that the contractor was*neg- 
ligent in the conduct of its operations. In this case all the structure 
work had been completed as early as December 1954. It remained. 
only to place the backfill above the structure, and this could have been 
accomplished by about two more weeks of work, But, although urged — 
repeatedly to complete the job, the contractor had neglected to do SO 


when the storm broke. Thus-the work was left exposed to damage for © 

- about six months, which was an unreasonable length of time. Such _ 

| exposure would involve danger to the structure even in an ordinary 
rainy season. If the structure had been backfilled before the flood. 


- Gccurred, the water would probably have passed through the. completed 7 
wasteway. structure without causing any ‘substantial ores | 


‘In view of the contractor’s negligence, it was responsible for repair i 


of all the’ damage, éven though the work of restoration may have in- 


oe Ae olved work outside the pay or neat lines. Moreover, in the case of © 


the Curtis Creek wasteway, the extent of the erosion was far less than _ 


in’ the case of the Willow Creek wasteway, and it would, ther efore, - 


seem to be unlikely that the contractor was required to do much more 


: than restore the contr act work, ‘The claim i 1s denied. 
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“This minor dluiiny which involves pie Cnow Grek eae sctaalie 
‘presents no special feature that needs to be considered. The siphon 
was” ‘located 3 in a wide, sweeping loop in what had formerly ‘been a 
‘curve in the Eagle Tail Canal. A new chanuel was cut across this 
curve, and in carrying the excavation of the new canal away. from | 

the siphon, back.to the point where it joined the Eagle Tail Canal, 


no plug was provided to prevent water flowing back from the Bagle 


~ Tail Canal to the siphon, although a plug had been placed at the up- 
stream entrance of the siphon. When the storm occurred, the water 
backed up into the siphon site because of the failure to leave a plug 
at the downstream end. As a result heavy sediment was deposited | 
in the new excavation between the end of the siphon and the connec- 
tion with the old canal. As the precast concrete. pipe portion. of the 
structure had been placed and backfilled, the damage was minor, and 
the contractor only had to clean out the canal from the lower end of © 
the structure to the entrance into the old canal. Thus the question of 


_ _ vestoration of material outside of pay lines is not involved in this 


claim. Irrespective of any fault on the contractor’s part in failing 
to provide the downstream plug, the contractor was'bound to do the 
rehabilitation work, and this claim, too, must be re] jected. | 


C lain I tems 5 and. 6 


- Claim Tien 5 i is for additional compensation for cleaning the Eagle. 
_ Tail Canal near the site of the Eagle Tail headworks as a result of 
silting during the 1954 operating season, and Claim Item 6 is for 
additional compensation for cleaning stretches of the Vermejo Canal 
after the 1954 operating season. Both claims are thus unconnected 
with the rainstorm of May 17-20, 1955. 

_ Although the contracting officer j in his findings of fate and decision _ 
- discussed each of these claims in a general way, he expressly denied 
_ both of them on the ground that the contractor had failed to file a 
_ timely written protest against being required to perform the work 

that constituted the subject matter of each claim. Paragraph 21 of 
the Special Provisions of the specifications incorporated by reference | 
_ paragraph A-12 of the standard specifications, which provided that. 
‘a contractor who “considers any work demanded of him to be outside 
_ of the requirements of the contract” shall immediately ask, in writing, 
_ for a written instruction or decision and shall, within 20 days after 
its receipt, file a written protest with the contracting officer, and — 
further declares that “except for such protests as are made of record” 
in the manner and within the time limit specified, the. decisions of 
the contracting officer shall be “final and conclusive.” The Govern- | 
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rient now anyoke this protest requirement asa a to the considera- —_ 
tion and allowance of either of these claims by. the Board. . eae 
- At the hearing the contractor’s president admitted. thats in hee ‘case e. 


of these claims he had, overlooked the requirement that he file written can ; : 
protests. against: work which he wished to contest. The claims were ° 


first advanced in the contractor’ s release on contract executed on Jan- 


| uary 6, 1956. As the project personnel had no Inowledge that the — 


| contractor intended to make the claims until after the release had 
been executed, they failed to keep cost records in connection with the 
work. Irrespective of their merits, Claim Items 5 and 6 must be.de-. 
nied. by reason of the failure of the contractor to file timely written 
protest: ae | 2 as | 
: Conoruston 


Therefore, Sore to the authority. diese to tha Board of | 
Contract Appeals by the Secretary of the Interior (sec. 24, Order 
No.'2509; as amended ; 19 F. R. 9428), the findings of fact and decision 
of the contracting officer dated July 3, 1956, are e modified, and as so | 
modified are affirmed. 


| ae SEAGLE, Member and Acting Chairman. 
I concur: | ee 
Herzerr J. Siavernrer, M ember. | | 
Tsopore H. Haas, the Chairman of the Board, who i is on leave at 
the present time, did not De ae in oo oe ta of this aber 
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‘School. Lands: Grants of Land» , 
-A grant to a State. for school purposes attaches a no specific sections until 
the lands are surveyed, and prior to survey the United States may make 
| other disposition of such sections which have been reserved for school use. 
Public Lands: ; Generally . | 
2 Lands which have been appropriated or reserved for a lawful purpose are nah 
public, and are impliedly excepted from subsequent laws, grants, and dis- 
- posals which do not specially disclose a puroee: to include peu 
_ Conveyances: Generally 


“Where through a mutual mistake of the parties a tract of ‘and in a conveyance 


‘ is incorrectly described, in equity the grant will be ac effective as to the = 


tract which the DEERES intended to convey. 


“ See.Jd. D. Armstrong Co., Inc., 68 I, D. 289, 316-17 (1956), and. other authorities there . 
cited, 
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| To THE Dacor. BUREAU OF Lanp MANAGEMENT. 2 ee 26 
« Mr. Austin W. Lewis, Pioneer Building, Lake Charles, Lowisiéhs, 


- | has’ questioned the title of the United States to the area in the Intra 
~~ goastal Canal right-of-way through secs. 15 and 16, T. 15 8., R. VE., 





“Louisiana Meridian, Vermilion Parish, Louisiana. 


The Parish Board of School Directors of Vermilion Parish, Loui- #* 


- siana, executed a deed to the United States of the lands to be covered — 
_ by the Canal in sec. 16 on August 11, 1908. This deed was ineffective 


| as a conveyance becatise at the time it was executed the United States 


was. already the fee simple owner of the land. ened. to ‘be 


conveyed. - | | 
It is true that sec. 16 in sach eee in the State of Couneas 


was reserved for the support of the schools by section 10 of the act of 
March 3, 1811 (2. Stat.. 665), but the law is clear that a_ grant. to.a 
_ State for school purposes attaches to no specific numbered sections | 
until the lands. are surveyed, and. prior to survey the United States — 
may make other disposition of such sections which have been. re- 


‘served for school use, Heydenfeldt v. Daney Gold & Silver Mining 
— Go.4.98 U.S. 6384 (1876) ; Minnesota v. Hitchcock, 185 U. 8. 373, 399, 

400 (1902) ; United States v. Morrison, 240 U. S. 192 (1916) ; Onited | 
States v. Wyoming, 331 U.S. 440, 444-446 (1947) ; F. A. Hyde & Co., 
87 L..D. 164, 166 (1908), and State of Montana, 38 L. D. 247 (1909). 


This eee is followed by the Louisiana courts, Board of Directors — 


of Publie Schools of Parish of Orleans v. New Orleans Land Go., 
70. So. 24, 188 La. 32, and Meyer v. State, 121. So. 604, 168 La. 6 
(1929). . 

The ie involved. Her were not surveyed at thé time sae the Gea 
from the School. Board and never have been officially surveyed by 


- the United States; therefore, at the time the School Board executed _ 
its deed, the School Board had no title to ote lands in sec. 16, oe title 


- was in the United States. 


‘The construction and improvement of the soa of ne canal in 
question was authorized by the act of March 2, 1907 (34 Stat. 1089), | 


- which appropriated money for improvement of the Inland Water-— 


way in. accordance with House Document 640, 59th Cong., 2d Sess. 


_ As stated in the Annual Report for 1910 of the Chief of Bupinesrs | 
. (page 1612): “By June 30, 1910 the waterway was nearly completed | 


con between Verinilion Bay id Grand Lake”, and as of July 1, 1909, it 


was dredged 33 ,340 feet west. of Vermilion Bay. The i911 Report 


1 It was apparently thought that the land was State-owned. On January 31, 1883, ‘the 


ee Secretary of the Interior approved a State indemnity. selection of 160 acres in sec. 26, 'T. 


8 8., R.-7 W., Louisiana Meridian, under the act of May 20, 1826 (4 Stat. 179),.on the 
premise that the sec. 16 here considered was deficient in area. In fact, no such deficiency — 
- ever existed ; the section actually.contains 1,180.41 acres.:- : jE 
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| or the. Chief of Pa ghosts (page 1753). indivates chee. ahs eee of 7 
dredging the portion of the waterway between Vermilion Bay and_ 


» Grand Lake was commenced under contract of September 19, 1908, 


and continues: “The canal between Schooner Bayou and White 
Lake was completed in February, 1911.” Thus, by February 1911, 
the canal was actually constructed across sec. 16, and the land was 
| appropriated to carry out the purpose of the 1907 act prior to survey, 
and no rights to the portion of sec. 16 so appropriated ever accrued 


to. the State. ‘The status guo of the title to-the:land-now known as 7 
sec. 16 was not changed by any legislation, by survey, or otherwise .. 


prior to the actual construction of the canal and the appropriation 
under authority of law of the area occupied by the canal Tight- of- 
way. 

On April 23, 1912, an act was pees (87 Stat. 90) which “fixed, 
reserved, and eonnemed to the State for the benefit of the public 
schools as though official surveys had been regularly extended over 
such townships” all unsurveyed secs. 16 in Louisiana which lie in 
the same townships as lands which have been certified or patented 
in the State under the 1849 Swamplands Act. However, this act 
did not pass title to the portion of sec. 16 involved here because prior 
_ to its passage the land in n question had already been appropriated to 
another:public purpose. : 

Wilcox v. J ackson, 13 Pet. (38 U; S, oe 498, 513 ( 1839) states, 

Whenever a tr act of land has been appr opriated toa public use, it is severed 


from the mass of the public domain, and. subsequent laws of. sale are not con- 
strued to embr ace it, thoug bh they do not in terms except it. 


Scott v. Carew, 196 U.S. 101 (1905), affirms: 


Euless. an intent. to. the contrary is clearly manifest by its terms, a statute 
providing generally for. the disposal of public lands is inapplicable to lands 
taken possession of and occupied by the Government for a special purpose. 


And United States v. Minnesota, 27 0 Us: 8. 181 (1926), holds: 


Lands’ which have eet appropriated or mesapved: for a lawful: purpose. are not 
public, and are impliedly excepted from ‘subsequent laws, grants, and disposals 
which do not specially disclose a purpose. to include them. . 


- The 1912 act, therefore, must be construed 3 m the light of Te ‘idle 

established by Wilco v. Jackson and like cases, and when so con- 
strued, it must be held that it did not convey any title to the State 
for the right- of- Ay which had previously been appropriated, 


. # The following cases cited the Wilcog case with approval : Mo. Kans. & Tewas Ry. Ca. VY. 

Roberts, 152 U. 8. 114, 119 (1894) ; Leavenworth Vv, United States, 92 U. 8. 733, 741, 745°. 
(1875) ; Newhall ‘YY. Sanger, $2 U. 8. 761 (1875) ; ; and Rutherford v. Greene’s Heirs, 2 
Wheat, (15 U. S.)-196, 208 (1817). The Louisiana case of State of Louisiang v.. Garfield, 
211. U. 8. 70, 71, 77 (1908) also relies on the Wilcox case as does the recent (1937) case 
of United States Vv. O'Donnell, 303 U. 8S. 501,510... The Interior Department follows the 
a Wileon | case:in David B. Morgan, 60 I: D. 266, 270° (1948), and: in. State of a as 38 

“TL. Dy 852 (1908), the Se Peperenent quotes the Wilecog doctrine. 
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In view of the above, re paaelueion is . reached that having. ap- 
propriated | the portion, of section 16 im question: to the. use of the | 
~ InJand Waterway prior. to survey. and prior to the act of 1912, the 
United States now holds fee simple. title to that portion of. section 
"16 covered by the Inland Waterway. a 

By deed of January 17, 1908, the. Onnke Land Company, Ltd., | 
conveyed to the United States six described tracts of land, fapladaae 
a tract some 302. feet wide crossing section 15, T. 15 S., R. 1 E., 
Louisiana Meridian. The conveyance cited the act of March a 1907, 
supra, and its authority “for Improving Inland Waterway Channel 
from Franklin to -Mermenteau,, Louisiana” over a right-of-way “to 
‘be furnished without. expense to the United States. ” The granting 
clause reads: | | d | 

In consideration of the benefits to meee said improvements, the party | 
of the first part’ does hereby grant and convey unto the party of the second 
part all those certain tracts of land lying and being in the Parish of Vermilion 
and State of Louisiana. 


‘The habendum clause provides: : 


To Have and to Hold, the above described premises, together with all anil 
singular the rights" ‘and appurtenances thereunto belonging unto and to the 
use of the United States of America and its assigns forever. 

The quoted language i is that of a fee simple conveyance. The probibm | 
_ posed is in relation to the reservation in the deed that: , : 

Until Congress shall have authorized and provided for the enlargement. and 
widening of said eanal, said company or corporation, its successors or assigns 
shall have the right to. control, occupy and use any part of above described. 
land not actually needed by the United States, in the Same manner, and to the 
same extent as before the execution of the conveyance, and also the right to 
transfer, lease, quitclaim, or otherwise dispose of said ‘proper ty and every part 
thereof subject to the grant made to the United States. ~ 

This reservation is now- redundant and of no effect as Congress: au- 
thorized and provided for the enlargement and widening of said 
canal by the acts of August 18, 1941 (55 Stat. 641), incorporating 
by reference Sen. Doc. 94, 77th Cong., Ist Sess., and July 24, 1946 
(60 Stat. 635), incorporating by reference Sen. Doc. 189, 79th Cong., 
2d Sess., and Sen. Doc. 231, 79th Cong., 2d Sess. Corps of Engineers © 
maps executed in 1949 and 1950 and titled “Mermenteau River, La., 
Proposed Work F. Y. 1950-51, Channel Improvement, White Lake 
to Vermilion Bay, Mile 27.98 to Mile 40.02, Plan, Profile, Sections 
and Borings, Spec. No. Civ. Eng. 16-047-50-189, File No. J-13- 
17192” show plans for widening and enlarging the original canal — 
- so as to cover substantially all if not all of the width desorbed in the 
deed from the Orange Land Company, Lid. I have been informed | 
that the work proposed in the above Corps of Engineers. maps has 
already been completed under authority of the 1946 act, supra. - 
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The Pande as actually constructed and completed i in | February 1911, 
lies roughly 1,000 feet. northerly of the tract described in the deed. 


It. is contended. by Mr. Lewis. that because of this fact the quoted : 


reservation is still effective with respect. to the strip so described. 


From an examination of all available maps, it appears that the same 


| discrepancy between the land. description in the. deed: and the place © 
of actual | canal construction occurred not only. with respect to sec- 
tion 15, but also with respect to other parcels. conveyed i in the same 


deed by the Orange Land Company, Ltd., across adjacent sections - 


17, 14, and 18 of the same township and range, and other. described 


| pares farther east. Thus, although the deed described an oblique 


a 


strip across the northerly portion st sections 14 and. 18, the canal was 
actually constructed so as to cross the northwest corner of. section 


a the southeast corner of section 11, and the south half of section — ; 


‘This section of the canal is a straight line continuation from the 


- aa of origin on the west shore of White Lake. — 


The official plat of. survey of sections 1, 2, 11, and-12 was accepted 
March 7, 1857. Sections 28 through 35 had bean officially surveyed 


- and the plats accepted September 11 and 17, 1845. _All the remaining 


sections of T. 15.8., R. 1 E. were for many years depicted carto- . 


< graphically as one- ails squares based on hypothetical protractions to. 


an ideal township. See maps accompanying Reports of the Surveyor 


_ General for the years 1849, 1851, 1853, and 1854, and.maps executed 


by the Corps of Engineers in 1907 of “White Lake to Vermilion Bay, 
Louisiana”, and in 1937 of the “Inland Waterway From Franklin. 


to Mermenteau River, Louisiana, Vermilion Bay to White Lake. gt 


None of the other sections here involved were surveyed until the 
decree in Louisiana Furs, Inc. v. State of Louisiana, N. 3038, 12th 
Judicial District Court, Vermilion Parish, Louisiana. Pursuant to 


that decree, a plat of survey of the entire township was executed on _ 


May 17, 1939, more than 380 years after the Orange Land Company, | 


‘Litd., deed was signed. Only then was it discovered that the town- 


ship contained land greatly in excess of an ideal township, and the 
excess was distributed among the intermediate sections, including 


sections 13 through 17, thereby creating sections nearly double normal 


size. See map in Louisiana Furs, Inc. v. State of Louisiana, supra, | 


1949 and 1950 maps of the Corps of Engineers, entitled “Channel — 


Improvement,. White Lake to Vermilion Bay”, and current. U. S. 
Coast and Geodetic Survey map executed in 1951. 


The lack of adequate surveys at the time of the Orange Land © 


Company, Ltd., deed led to inaccurate and conflicting maps which de- | 
picted supposed conditions which did not actually exist on the ground, 


- and an erroneous description in the deed was not only possible, but 


probable. Nearly 50 years of peaceable. possession by. the United | 


| : States of the land on which the canal was: actually constructed | 
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| coupled with its absence of Ae upon the land jriea in the | 
deed, is clear and convincing evidence that both. parties intended to 


. deal with the land now occupied by the canal. 


There is no basis in reason to believe that the United Stsias | ine 
~ vended to acquire, or that, the Orange Land Company, Ltd., intended 
to convey, any land except that used in canal construction. The 


_ United States would certamly have had no use for a narrow and 
isolated strip of land across the sections here considered except as a 
- location for the. canal, .and the Orange. Land Company, Ltd., could 


- hardly have expected any- “benefits to accrue” from a eer con-— 
structed in an indiscriminate-location across its land. One party was 


prepared to build a canal and the other was willing to provide land 
for its construction, and the meeting of the minds is unmistakably 


~~ shown by the evidence upon the ground. The canal itself, as an ever- 


present landmark, has since its construction effectively put the world 
on notice and no. claim to the nee land has ever been | asser ted 


by third persons. 


‘The case. is clearly « one fitting the well- established and eal: 
recognized principle that.“equity regards as done that which ought — 


to be done.” Peter v. Beverly, 10 Pet. (385 U. S.) 532 (1836) ; 
Taylor v. Longworth, 14 Pet. (39 U.S.) 172 (1840) ; Gratz v. Cohen, 


11 How. (52 U.S.) (1850) ; Cropley v. Cooper, 19 Wall. (36 U. S.) 


167 (1873) ; South Dakota v. North Carolina, 192 U. S. 286 (1904) ; 
United States v. Colorado. Anthracite Co., 225 U. S. 219. (1912) ; 


Independent Wireless Telegraph v. Radio Corp. 269 U.S. 459 | 


(1926). . 
‘The rule is that where Ginga a al aca of the area 
tract of land in a conveyance is incorrectly described, in equity the 


e 


grant will be held effective as to the tract which the parties intended © 


affect the rights of the parties, and the United States is entitled to 
reformation of the conveyance in order to reflect the clear intention 


of both grantor and grantee and to conform the description to the 


actual ion of the canal on the ground. Adams v. Henderson, 168 
U. 8. 573 (1897) ; Johnston v. Jones, 1 Black (66 U. S.) 209 (1861) ; 
| Birckett v. Anderson, 183 So. 129 (1931) ; Hart v. Blabey, 39 N. E. 2d 
930° (1942) ; Critehfield v. Kline, 18 Pac. 898 (1888) ; Chélstrom v. 

— Hnwall, 210 N. W, 42 (1926) ; Crookston Improvement Co. v. arshall, 


59 N. W. 294. (1894) ; Browneller v. Cole, 18 Ohio Law Abs.,; H GUS 


brandt v. Hofler, 90 N. W. 494 (1902); Waller v. Colvin, 92-So. 328 


(1922), 151. La. 765; Fair v. Williams, 175 So. 631. (1937 )s 187 La. 


953; Branch v. ‘Aonie Homestead Assn., 169 So. 129 (1936) ; Weber v. 
H. G. Hill Stores, 29 So. 2d 33 (1946), 910 La. 977; Broussard v. 
Succession of Broussard, 114 So. 834 (1997), 164 La. 913; Penn v: 
| Rodriguez, 38 So. 955 (1905), 115 La. 174; and Franton v. Nelson, 
o So..767 (1918), dae Jia. 850. : 


~ toconvey. The mutual mistake in the description in the deed does not. 7 


233] AUTOMATIC: TERMINATION Or OBRTAIN ‘LEASES - 838 
August 15,1957 7 : 


After a consideration of all evidence now ’ available, I am of the a 


opinion that the United States is the owner in fee simple of all the — 
land underlying the Intracoastal Canal in T. 15 S., Rs. 1 and 2 E., 
| intended: ‘to. be. et es the: Ore ange: Land Company, Ltd. — 


ELMER FE. ‘BENNETT, 
Ss oli cttor. 


EFFECT OF THE LAW PROVIDING FOR THE AUTOMATIC TERMINA. 
TION OF AN OIL AND GAS LEASE ON WHICH THERE IS NO WELL | 
CAPABLE OF PRODUCING OIL AND GAS IN PAYING QUANTITIES. 
UPON THE EXTENSION OF. SUCH A LEASE PRIOR TO ete NO- 

; TICE OF THE EXTENSION 


Statutory Gousteneneee Generally—Oil and Gas Teakee: Extensions 
The amendment to section 31.of the Mineral Leasing Act of February 25,1920 | 
_ (41 Stat. 487; 30 U. S. C. see. 181), by the act of July 29, 1954 (68 Stat. 585 ; 
80 -U. S. Cc: Supp. IV, sec. 188), providing for automatic termination of a- 

lease, not containing a well capable of production, for nonpayment of the 

- annual rental, when considered in connection with the text of the act which 

it ‘amends, and its ‘purpose is not considered to apply to a failure timely - 

to pay the second annual rental for the extended 5-year period where notice | 

of the extension was not mailed to the ‘lessee: in time for him to ‘receive it 
and: ‘yeturn~ the: rental so ‘that: it: would’ pe: received: ‘vot! later ~than the 

seventh anniversary date of the lease. | 


M-36458 _ . + & nik 15, 1957. 


To THE Rucrowan Sorrcrtor, DENvER Rano. | 
- Reference is made to your memorandum of ‘April 9, concerning : 
lease BLM 021377 which was issued on March 1, 1951, for atermof — 
5 years. It appears that on February oA, 1956, an application for . 
a 5-year extension was filed, accompanied by the sixth year’s rental | 
- but due to delay not the fault of the applicant, the application was 


not approved until February 28, 1957, on which date the Manager 
‘notified: the, lessee’ that-umless’ the: seventh year’s’ “rental “was Teceived. 


by. 3. p. m. , March 1, ‘the lease would ‘automatically terminate by opera- | | 


tion of the amendment to the ae act made by the act of J ey 29, i - 


 1954.(68 Stat. 585). 


: The. lessee states ae the. notice of. ae il ‘peauirement - was. s not une ; 
| reeaod until Mareh 2,2, Saturday, and. the: approved. extension appli- 
“cation not received. inti the following-day.’''On Marck 4, a? Wester” 


Union: money order: for the rental for the seventh year was sent.to 
the Manager, and he returned it:to the lessee. accompanied by a. ruling i 
that:the lease had terminated by operation.of law. The lessee then. 
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returned the ‘ni to the ‘Menager and insisted that it be accepted 
and that the lease had not terminated. | 
| - On February 28, 1956, when the primary term of the lease expired, 
- there was pending the ‘timely filed eo for its extension, ac- 
- companied by the requisite sixth year’s rental. The record showed 
no legal bar to the granting of the extension. Under section 17 of 
the leasing act (30 U. S. C. sec. oo) the lessee was then “entitled 
toa sels extension of the lease.” (Italics added.) Upon ap- - 
~ proval of the application on February 28, 1957, under the doctrine 
of relation, the approval related back to the date of its filing thus 
precluding any interval of time occurring during which the lease 
was not in effect. But until the approval on February 28, 1957, there 
was no extension of the lease with the consequent ablipation on the 
part of the lessee to pay the rental for the seventh year Sahih ended 
on that date. The delay of approval until February 28, 1957, the 
last day of the seventh year, made it practically impossible for the 
— Jessee to comply with the prepayment rental requirement of the lease 
which became operative immediately upon the extension approval 
and to. comply with the Manager’s requirement that the rental pe paid — 
before 3 p. m., the following day. 
: You call attention to the fact that section 1 (2) of the act of 
July 29, 1954 (380 U. S. C., 1952 ed., Supp. IV, sec. 226), provides 
that the single 5-year eae of ae shall be subject to the rules 
and regulations in force at the expiration of the primary term and 
conclude from that that the automatic cancellation provision, there- 
fore, would apply to this lease... However, you point to language in 
Donald C. Ingersoll, 68 I. D. 397, 400 (1956), that where an appli- 
cant is deprived of a statutory right because of his failure to comply 
| with a regulation. “that regulation should be spelled out.so clearly 
that there is no basis for disregarding his noncompliance” and you 


conclude that since the applicable regulation does not require suc- 


cessive. payments during the pendency of an application ‘for exten- 
sion, the failure to pay ‘the rental ‘on the due date will not result 
in automatic: cancellation. - 7 : 

‘I believe that the Z ngersoll case, supra, is aot authority, for waiving 
: the requirement that ‘the rental be paid on or prior to the anniversary 
date of the lease: . That case involved:-the question whether an appli- 
cation for extension was timely filed. The Jaw did not specify where 
such an application should be filed. . Neither did-the regulation. The 
form of application, although as part of the regulation, merely stated: _ 
that it was to be: filed*tin the proper land office.” ‘The application was | 

ela filed 3 see a land: office, but: not. in the es take land. Omer ‘Phe 
- the: ae does ‘OE ‘66¥6r the ‘siéposition,. to pr ovide alesis eee: 
tions specifying its requirements. 
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| re the law itself makes the requirement and a regulation cannot ee 
| change | it. Nor is a regulation necessary for the DUEP OR, of notice, a 


since-everyone is presumed to. know the law. 
If the failure of the lessee in this case to pay ‘is rental not later 
than the date of its seventh anniversary is excusable, it is only because 
the law either permits that to be done or does not apply to this kind 
of case. The only exception in the law is where the anniversary date 
falls on'a day in which the proper land office is not open, which has 
no application to this case. It remains to consider whether the law 
applies here. 
If the sentence making the sieniteciaead is read alone it clearly 
applies. But it is a settled rule of construction applicable always, 
no matter how clear the language of a particular part of an act, that 


such part is not to be construed as though it stood alone. It must be - - 


considered in conjunction with all of the language of the act of which 
itisa part. Mastro Plastics Corp. v. National Labor Relations Board, 
— 850 U.S. 270 (1956) ; Gayler v. Wilder, 10 How. (51 U.S.) 477 (1850) ; 
Red Bird v. United States, 203 U. 8.76 (1906). Also where it is part 
of an amendment, the whole act as amended becomes the act. Blair v. 
Chicago, 201 U. S. 400 (1906). Then too, where amendatory or sup- 
plemental legislation apparently would have the effect of reversing 
a general policy of. the Government, a. clear expression of intent is 
fiecessary. Ea Parte Crow Dog, 109 U. 8.556 (1883). Where a gen- 
eral policy| is ‘settled: and of Jong. standing, an apparently complete _ 
departure from that policy should’ be assumed only where it is plainly — 
apparent that that was the intent. See United States v. Arizona, 295 
U.S. 174 (1985) ; American Fur Co. v. United States, 2 Pet. (27 U. Ss) 
358 (1829) ; United States v. Fisher, 2 Cranch. (6 U: ‘S.) 358 (1805). : 
Again even where the language may appear to have a plain meaning 
its history may raise such doubts that the search for meaning should © 
not be limited to the statute itself. Assn. o ‘i Westinghouse Salarced 
. Employees v. Westinghouse Electric Oorp., 848 U. 8.437 (1955) 5. 
United States.v. Dickerson, 810 U. 8. 554 (1940) ; Boston Sand Co. v. 
United States, 278'U. S. 41 (1928). Likewise for consideration is the 
purpose to: be served; particularly where the ameridment appears to 
BoODUs a course diametrically opposite to the previous:rule. © 

When: we consider the law’as it was, we note that no lease could be 
canceled’for failure to pay'the annual rental ‘until after 30 days’ notice - 
io’ the: lessee: at: his ‘address of record and if that’ notice was not deliv- 
ered by posting the notice for 30 days i in the Land Office: The amend- 
ment provides neither for actual or constructive notice nor for ¢an- 
cellation but for ‘automatic termination of the lease for failure to pay: 
As above stated; there! aré no exceptions: “Yet for violations of any 
other. term: of the Tease; notice Is: still a eee "Thus, the new rental 
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default provision aeons an exception to the general rule of the law. 
These provisions are so inconsistent on their face as to seem to require 
that we ascertain the intent or purpose of the amendment. The fact. 
that.that.amendment oceurs:in an act containing several others.which 
‘are Clearly designed to favor the lessee by relieving him of previously 
existing bars to the continuation of his lease ales naturally prompts 
_ the query whether it was intended to be punitive in its effect. Exami- 
nation of the legislative history shows that it was enacted for. the dual 
benefit of the lessee and to lighten administrative burdens. Lessees 
familiar with private and State leases where failure to pay terminated 
the lease assumed the same to apply to Federal leases and were thereby 
entrapped into becoming unwitting debtors to the United States. 

Further, they had either to furnish a bond or pay rentals 90 days in 
advance ef their due.date.. ‘The United States had to issue some 1,000 
notices each month, and pr osecute efforts to collect past- due rentals 
_ often even to sue in the courts or—as sometimes happened—write off 
the debt as uncollectible,.in which event the account would be kept — 


active by the Comptroller General with a view to possible future off- 


sets. It was obvious that a lessee being in possession of a signed. copy 
of his lease, at all times. was chargeable with notice that an annual 
rental was due and payable. The Tease expr essly so Be ove and it 
_ was in his possession. UE Bae : | 
In view of thé r etention- of the notice ee enen with respect 
_ to other violations, it seems apparent that Congress intended the new 
provision to apply to the regular, annual rental payment, the neces-_ 
sity for which the lessee had continuous notice, and that-it.was not in-— 
tended to apply to a case where the lessee had ino way of knowing that. 
the obligation had accrued. The Ingersoll case, supra, although not — 
directly “applicable to this case, recognizes a a; salient principle of law 
that this Department has been ‘serupulous to follow, and that is that 
no one should be deprived of his rights without adequate notice. | 
It can be argued, of course, that just as an initial applicant for 
lease 1s requir ed to. keep his application 3 in good standing, so must an 


applicant for the extension of a lease do so. But the Department... 


has.. seen fit to- treat’-the- latter’ with. greater. consideration: and, es 

regulation, has permitted the. delayed: payment of the sixth year’s — 
rental. where, for any reason, it has not been paid-at.the time the ex-. 
— tension application. was filed... 48 CFR 192.120 (c). A lessee who does 
not receive notice that his extension application has been. approved ; 
until all{but a day or ‘two. of the: ‘sixth year has elapsed has. reason 


~- to-doubt whether his lease: will be extended. at.all.- He may: shave had 


experience with adnlinistrative: délay where the question of -his.quali- 
- fications and the availability. of, land were. involved, but normally — 
the extension ofa lease 1 18 2. mere formality. . He can har dly. be. cen= 


sBaT a te eats Uv. MILNER CORPe. 0 0s B87 
| ; ae | August 21, 1957 a: ee 
—— sured. for inquiring before paying more whether the extension. is to be 
a granted. _ a - 
- . Lconclude that the intent of re was that the amendment was 
. to apply to an obligation voluntarily assumed by the lessee and of 
- which he had continuing notice in the lease issued and delivered to him 
or constructively to his assignees and that it does not apply to an appli- 
cation for extension nor to the extension until he has received notice . 
of it in time to make any ea payment in one of the usual ways 
for making such 1 payment, ma 22 
Bae F. ae 
ee Solicitor. 


SEYMOUR GRAY ET AL. 
| - MILNER CORPORATION © 
A-27481 = .-—. Decided August 21; 1957 
Mining Claims: -Possessory. Right—Mining Claims: Patent 


Failure. to file an adverse. claim against an application for a patent on a. 
mining claim within the 60- day publication period required by section 2325 
of the Revised Statutes amounts to a waiver of the adverse claim, and to 
the extent that a protest against issuance of a patent.on a mineral entry 

-is-an adverse claim it will not be. cone aetee as an AOICTSS claim unless — 
filed within. the requir ed time. 


Mining Claims: Determination of Validity 


‘Insofar as a protest against an application for patent on a | mineral -entry 
asserts that a patent applicant has not complied with the law in any man-.” 
ner essential to a valid entry, the prot will be. consider ed by the Depar t- 
ment. | ) , 


7 Mining Claims: Patent-—Administrative Practice : 


A suit: pending in a State court based upori’ an asserted prior appropriation - 


of a mining claim and. amounting to an adverse claim against an applieca- 
” tion for mineral patent is not a judicial proceeding under: section. 2826 of — 
- the Revised. Statutes which will stay action of the Department. on. the 
| application for patent where the adverse claim | was ‘not filed in the land 
office within the time required by statute. . 


; Wenn Claims: Location—Federal Employees and: Officers: Taint in 
Lands. 


‘The fact that a United States aeoute mineral surveyor. performed the work - 


of locating a claim. for.a patent applicant does not,. ‘in the absence of evi- . | 


Le dence that at.the time of location the surveyor ‘had, or has since acquired, . 
- an interest in the. ‘land; “make the location void by reason of section 452 | 
. of the Revised. Statutes which prohibits the purchase: or: acquisition’ of in- : 
a, terests in. the’ purchase’ of public lands by officers, clerks, and employees of” 
the General Land Office. | 
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‘Mining Claims: Mineral Surveys—Mining Qlaims: Generally | 


Tfa deputy mineral surveyor of the United States who éxecuted ‘the survey _ 
_. for patent on a mining claim’ was one of the two witnesses signing the affi- . 
: “davit required by statute’and -regulation for proof of posting on the claim 

_. of'the plat and notice of. intention to apply for patent, the patent applica- , 
. tion will be rejected, unless a supplemental affidavit by a proper witness 
-. is furnished, because regulatory provisions that the surveyor of a mining 
~ elaim> will not be allowed to prepare for the claimant papers in support : 
| of the application and ‘that the surveyor must have absolutely nothing to ‘ 
--. do with the case except in his official capacity as surveyor sone the: 
surveyor as a witness of posting for the patent applicant. 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMEN Tv 


Sanit Gray and Ora A. Dixon, executrix of the estate of Paul: 
S. Dixon, deceased, have appealed to the Secretary of the Interior 
from a decision of ‘Ociaber 9, 1956, by the Director of the Bureau 
of Land Management dismissing a protest against any and all pro- 
ceedings by Milner Corporation for an application for patent on the 
Hazel “Io06 mining claim situated in sec. 28, T. 38 S., RB. 17 W., 
S: L. M., Washington County, Utah. Milner Gomoution filed ap- 
pean Utah 015020 on April 1, 1955, for patent ou the Hazel lode 
covering 15.985 acres, as shown by cineral survey No. 7237, Utah. 

The claim is ements valuable for iron ore. | 
_. The appellants’ protest, filed on June 14,1955, against Milner Cor- 
poration’ s patent aeplicwicn. asserted that the Red Cap lode mining 
claim, located by Seymour Gray and Paul Dixon on October 1, 1950, 
and recorded on October 24, 1950, in the office of the County Re- 
corder, Washington County, conflicted with the Hazel claim and 
was located prior thereto; that the protestants had discovered min- 


eral within the Red Cap ae: marked ‘the claim upon the ground, _ 


performed annual assessment work and complied with Federal and 
‘State laws regarding’ mining claims. The protestants stated that 
they intended to file suit aeze Milner Corporation] to cet title 


_ and for damages. 


In a letter to the protestants’ aPornay, dated: June 15, 1958, the 
manager of the Salt Lake City land office rejected the poorest as not 
having been timely filed. On the protestants’ appeal to the Director - 
of the Bureau. of os Management, the manager's. ‘decision was 
affirmed. | 7 

Meanwhile, on June 28, 1955, two weeks after filing their protest 
in the land office, the protestants filed a complaint against Milner 
Corporation and the United States in the district court for Wash- 
ington district, Utah. The complaint. alleged that the Red Cap — 
lode, located and appropriated by plaintiffs, was a valid claim when _ 

Milner Corporation located Hazel ode on all or part of the land 
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“covered by 1 ‘the Red Cap. ‘Plaintiffs requested a. aes that they: owh 
the Red Cap and that the claim of Milner Corporation: be declared 
null and void; they also requested : an injunction against further pat-- 
ent: proceedings and an award of damages. After removal to the 
United States District Court for the District of Utah, the action was 


dismissed. as to the United States by an order of April 24, 1956, on . 


the ground that the United States had not consented to be sued, The 
case has apparently been remanded to the State court for disposition 


of the issues between: appellants and Milner Corporation. 
- Sections 2325 and 2326 of the Revised Statutes (30 U. S. C., 1952 | 


ed., secs. 29 and 30) prescribe the method of determining the oe “= 


of adverse claimants to the possession of mineral lands for which a 
patent application has been made. Section 2325 provides that no- 
tice of the application f>r patent and of the plat of survey of the 
claim must be posted onthe claim, before the patent application is | 
filed. Notice of the application for patent must be published for a 
period of 60 days and must be posted in the land olfice for the same 
— of time. Section 2325 then provides: 


oe ee Te no. adverse claim shall have. been filed. eite thie cence: aaa the 


~ receiver [now manager] of the proper land office at the expiration of the sixty a 


days of publication, it shall be. assumed that the applicant i is entitled to a patent, 
upon the payment to the proper Officer of five. dollars per acre, and. that. no 


' . adverse claim exists; and thereafter no objection from. third parties: to the - 


issuance of a patent shall be heard, except it be shown that the applicant has 
failed to comply with the terins of this chapter. ee 


| Section 2326 provides j in‘part : 


Where an adverse claim is filed during the per iod of ‘publication: it shail be | 
upon oath of the person or persons making the same, and shall show the na- 


ture, bouudaries, and extent of such adverse claim, and all proceedings, except | 


_ the publication of notice and making and filing of. affidavit thereof, shall be 


stayed until the controversy -shall have been settled or decided by a court of 


competent jurisdiction, or the adverse claim waived. It shall be the duty of 


the adverse- claimant,- within . thirty. days. after. filing. ‘his. claim, | to conimence a | 


proceedings in a court of competent jurisdiction, to. determine the question of 
the right of possession, and prosecute the same with reasonable diligence to 
final. judgment ; and a failure so to do apall be a waiver of his adverse - 
claim. * * * 


Evidence in tie record shows that notice of ie Milner oe 


tion’s application for patent was published for the period required by 


Statute and regulation (once weekly from April 7 through June 2, : 
1955) ; that a copy of the survey plat and. a notice of the application | 
for. patent. were posted on the claim before. and . during the publica- 
tion: period; -and’ that. notice of ‘the. application. for patent'was posted 

_ for 60 days in the land office. The protest against the patent appli- a 
cation, however, was not filed until June 14, 1955,, after the oe | 
tion of the 60- day publication period. 7 
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The statutory provision iii the time within which an ade 
- verse claim may be filed to the 60-day publication period is manda- 
- tory, and section 2325 of the Revised Statutes expressly provides. 
that if no claim is filed in the land office within the required time, 
it shall be assumed that none exists (Gross et al. v. Hughes et al., 29 
L. D. 467 (1900) ; see. 43 CFR 185.86). Failure to file an adverse 
claim within the time required by the statutory and regulatory pro- 
visions precludes consideration of the merits of such a claim (Ameri- 
can Consolidated Mining and Milling Co. v. De Witt, 26 L. D. 580 
(1898) ; Burnside et al. v. O'Connor et al. (On Review), 30 L. D. 67, 
70 (1900); Langwith v. Nevada Minang Company et al., 49 L. D. 
629 (1993)). | 
Section 2326 of the: Revised Statutes. contemplates that controver- 
-sies as to the right of possession of a claim between conflicting mining 
claimants, which are the basis of adverse proceedings in the courts, 
shall be tried and determined, unless the adverse claim is. waived, 
before entry is allowed. | 
When an adverse claim is filed within the time required by section | 
2325, proceedings on the patent application are stayed (except for 
the publication and posting of notices and plat and the filing of proof 
thereof) until the controversy is finally adjudicated by the court or 
the adverse claim is waived or withdrawn (48 CFR 185.81). How-: 
ever, the Department has held that one who files an adverse claim’*in ~ 
the land office after the expiration of the 60-day publication period. 
and subsequently brings suit thereon, but not within the statutory 
- period, is not an “adverse claimant”, but only a protestant without 
interest (Nettie Lode v.. Tewas ene. 14 L. D. 180 (1892):), and the 
courts have ruled similarly1 |The Department has also held that 
sy where judicial proceedings are brought upon an adverse claim filed : 





1In an action on an. adverse Claim’ under section 2326 of the Revised Statutes, an allega-' 
tion by the plaintiff that an adverse.claim, in due time and form, was filed in the. Land 
Office is necessary to confer jurisdiction upon the court to decide the controversy (Lily : 
Mining Co. ¥. Kellogg, 74 Pac. 518 (Utah, 1903) ; Cronin et al. ¥. Bear Creek Gold Mining 
Co., 32 Pac. 204 CAG RHO}: 1808): Hunt et al. Vv. Hureka Gulch Min, Co., 24 Pac. 550 (Colo., 
1890)), 

In the absence of special circumstances such as fraud, he who fails to adverse until 
after the expiration of the publication period is absolutely cut off and cannot. be heard to. 
say that he has prior rights. Failure to file an adverse claim is a basis for a conclusive 
assumption by the Government that no adverse claim exists. Although anyone: has a 
right under section 2325 of the Revised Statutes to protest against the issuance of a. 
patent on a mining claim, he has no right to a contest which is lost by failure to adverse. 
In a protest, an applicant's claim to. patent under the mining laws may be. challenged, but 
the protestant’s own right to the land mInay not be asserted. A protest against the ap- 
plicant’s right to:a patent can. be made only before the land department and cannot be 
made the. basis of litigation in, the courts (Wight v. Dubois et al., 21 Fed. 693, 695, 696 - 
(C: C. D. Colo.. , 1884)). : 

Sections. 9395 and- 2326 of ‘the Revised Statutes provide a method whereby ddyerse 
claims to mineral lands may be tried in court and if an adverse claim is not filed within - 
the time’ provided or judicial proceedings are. not begun within the statutory period, any 
claim is waived (Golden Reward. Min; Co. ¥: Buxton Min: ree 79 Fed. 868, a (ce Ce 
D., 8S. Dak., mo , ba . ue Me “4 
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- ‘efter, the: 60- day. asia such proceedings do not eae the allow- _- 


ance’of'a*mineral entry or bar the isstiance of a. patent: (Wettié Lote v. 
. Pewas Lode, supra). Thus, the failure to file an adverse claim during 
_ the period of publication is, by statute,.a waiver of such a claim and 
~ section 2326 of the Revised Statutes does not authorize judicial deter- 
mination of the right of possession. of a mining claim as between an 
adverse claimant and a patent applicant if une adverse claim i 1s not 
filed within the time required by section 2825. | 
In short, the well- established principles appear to be.as follows: 
In order to present an ‘adverse claim which will-be cognizable by the 
courts, the claimant must file an adverse claim in the land office within 
the 60-day publication period. If he files late, he loses his right to 
have adjudicated his claim of right to prior possession of the land in 
_ controversy. .He has only the. standing of any person to call.the 
Department’s attention to asserted deficiencies in the application for 
patent, which excludes any claim based upon priority of possession. 


In any event, the decision of a State court under section 2326 goes | 


only to the question of the right of possession of a mining claim as_ 
between the parties involved in the litigation, and this Department 
must determine all other questions relating to the right to a patent 


(Phe Clipper Mining Co. v. Phe Eli Mining. and Land Co. et al. (On : 


review), 34 L. D. 401, 411, 412 (1906)). | a 
The appellants eontand that because of various agusetes in the | 
Milner Corporation’s application for patent and the patent proceed- | 
ings, the publication of notice of the application for: patent was 
ineffective to start the running of the period for filing adverse claims | 

and that these deficiencies require the rejection of the application for 


patent. -Moreover,: they: assert-that the-Hazel: mining: ‘claim: is:void - ° os 


because it was located: by a deputy mineral surveyor; consequently, | 
the application for patent should not have been entertained by the 
Bureau of Land Management. | : 
‘We will consider first the contention that the Hazel iodo claim is. 
void, for, if the contention is sound, it will dispose of the: application _ 
for patent filed by the Milner Corporation and render moot any ques- 
tion of priority between the Hazel claim and the Red Cap claim. The 
appellants have standing to challenge the validity of the Hazel claim 
even though they may have lost the right to file an adverse against 
_ the claim by failing to act during the publication period. 
_ The appellants assert that on September 9, 1951, the Hazel claim was 
located for Milner Corporation by a person. Ne was then a deputy 
‘mineral surveyor for the United States; that Milner Corporation has' 


admitted in its answer in the pending litigation between the appellants _ | 


and the patent applicant that a United States deputy mineral surveyor 


made the location in the name.of Milner Poe that..a cepuly a = 
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é 


mineral. surveyor is: not carafe, i ion a miming. claim; -and that 
the Hazel: claim is, therefore,. void. .... a ; 

The. original location notice of the. Hae eres econo ‘om 
_ September 1 15, een An. Washington County, Utah, » names as. locators = : 


ae - “Milner Corporation: 
- By; ‘A. R. Shelton” 


ar brief filed by il the Miner Corporation:i in this proceeding: states that: | 
.as.a matter. of. eourtesy, without claiming, receiving, or at. any. time: 
hong. either directly. or indirectly any intefest in the. Hazel cos aim, 
A: Ry Shelton. posted the location notice ; that.the Milner Cor poration = 
owas” the. only locator having any interest in the Hazel claim; that 
nothing in’ the regulations . forbids | the posting of a location notice 
for :a locator. by a mineral.surveyor; and that a mineral surveyor is: 
not. disqualified by statute or regulations from posting notices. amd. 
plats. | ae 

Section 452 of the Review! Statutes o U.S. C, 1952 ed, sec. 1) 
provides: oe . | oo FG 

- The ‘officers, lerks. and. sAiplenes: ‘in the General Land. Office pangs ohibited. 
from directly or indirectly purchasing or becoming interested in the purchase: 
of any. of the: public land; and: any. person w ho mis this section. shall for th- 
‘with be removed from his office. & ts . 
This: ‘statutory provision disqualifies United States ecaceal sur rveyors: 
cand - deputy: mineral. surveyors from acquiring public lands. or in- 
_terests. therein, inter alia, by making .a: mining location, and. an. at~ 
tempted | location in. violation. of the. provision is. void (Waskey v. 
Hammer, 293 U: S. 85 (1912) ; ‘Lavagnino v. Uhlig et:al.,71 Pac. 1046, 
1049 (Utah, 1903) ; Floyd v. Montgomery, 26 L. D. 192 (1898)5 
‘Seymour K. Bradford, 36 L..D. 61 (1907)).. 

Departmental. regulations} in 48: CFR, Part 7, issued oleae to 
section 452 and to the Secretary’ S authority, to prescribe regulations. 
for the.conduct of the Department’s officers and employees are broader 
in scope than section 452, but.are relevant i in determining the meaning 
of, the prohibition against employees becoming interested j in the a 
chase of public lands. 43 CFR 7.2 (b) picvides | c 
: “Interest” means any direct or indirect ownership in whole or in part of 
the djands or resources in question, or any. participation in. the earnings there- 
; from, or the right to oceupy: or use the property or to take. -any. benefits. there- 
from based. upon a lease or rental agreement, or upon. any formal or ‘informal 
contract with: a person who has such an interest. It includes membership in . 
‘a firm, or ownership of stock or other ‘securities in a eorporation which has. 


“such an interest: Provided, That stock or securities ‘listed for public trading 
-on a stock exchange or securities market may be purchased by an employee 


ag the acquisition thereof will not-tend to interfere with the proper and im- 


‘partial performance, of the- duties: of the. employee or Dee eet pen the. 
‘Department. | | 
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3 “There 3 is 5 nothing i in 1 the record . in this proceeding. to. indicate that - 
A. ie ‘Shelton, whose name appears | on the location notice, was Or. has is 


“become interested in the. purchase of the claim as. that. phrase. has : = 


has. been. construed. in. court and. departmental decisions. and. as the 
? word. “interest”. is. defined. in the above- -quoted _ regulation. “Section | 
ABD of the Revised: ‘Statutes’ cand : the: regulations: ‘issued. pursuant es 
thereto which forbid direct: or ‘indirect. ‘acquisition. of public. lands or 
of interests therein do. not. forbid activities connected with the work — 
‘of locating a claim. In the. absence of evidence that a deputy mineral 7 


_. surveyor has an interest, as. defined in 43. CFR 1.2 (b), in ‘the pur- 


chase of a. mining | claim, an assertion to the effect. that, as. agent : 

for another, he, performed acts essential ‘to. the location. of such a 

, claim. is not an assertion which, if established, would. affect. the. 
validity of the claim by reason of ‘the prohibitions i in section 452, be- 

, cause the statute prohibits only the acquisition of a- -property interest 
or of rights in securing title to public lands. and. does not prohibit 
doing. the. work -involved in locating a mining claim.2 It follows. 
that the protestants’ assertion, that the work of. locating the Hazel 
claim was: performed. by a deputy. mineral surveyor of the United 
‘States. would not, if-it were proved, -be .a basis. for. holding that the 
claim is void. -However,, because the only. evidence i in the record that. 
the mineral surveyor has no interest in the claim i is-the statement to 
that effect by counsel for the patent applicant, and i m order to dispel 


mwah 


‘the ] patent. Pests Te of the mince. surveyor eho Toad the Pac 


claim, stating that the surveyor did not have at the time when the 


Hazel claim was. located and has. not had since that time any interest. 


‘in the claim as the word “interest” is defined by the departmental | 
regulation (43 CFR 7.2 (b)) quoted’ above before | any final action 
toward - allowance of this application may be taken. © | | 


There being 3 no other basis presented for. declaring the Hazel claim = 


to be void, we turn now to the question: whether. the: appellants’. pro- 
‘test can be considered to be an adverse within-the scope of sections - 
2325 and. 2326 of the Revised Statutes. On the face of the record, the 7 


i 2 An agent. may. make an ‘original: location of .a mining claim, may make and sign : the 
~ loeation notice. whichis posted and _filed,.and.may perform ‘any of the acts. required to 
‘complete the.appropriation for another (McCulloch vy. Murphy, 125 Fed. 147 (C. Cc. D. Ae, os 
'1903) ; MacDonald et al. v. Cluff, 206 P. 24 730 (Ariz., 1949); 43.CFR 185.4). - 

_. When a. mining location is made by an: agent in the name of. others, the. person. in. 
whose name it is made becomes vested with the legal title to the claim, and, in the absence 
of a showing to. the contrary, all interest in a claim located by an. agent becomes ‘vested 
in the principal to dispose of as he pleases (Moore. v. Hamersiag, 41 Pac. 805.. (Calif. 

1895) ;: Whiting v. Straup, 95 Pac, 849, 854 CWa0s peaasee : Ae: ee ¥, CRE: 

-Midway Ow. Co., 259 Fed: 343 (D. C. Calif., 1919)). 

-. It is noted: also: that the regulatory provision (43. CFR 185; 39). that sehen the original 

. location. is made by survey of a mineral surveyor, such location survey cannot-be substi-~ 


. “tuted for that’ ‘required by statute is. consistent -with ‘the: conclusion: that ‘assistance-to:a =~ - ~~ 


locator from a mineral surveyor in the location of a claim is. not prohibited. 
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oe appellants pretenses was not filed until after the expiration. of the 60- Pa 

day publication period ; consequently, on the basis-of the rulings: cited | 
-. earlier, it: cannot: be considered: a valid-adverse but only asia: ‘protest. — 
- The appellants, however, contend that the patent proceedings were de- 


fective, specifically, that the published notice of the application for 
patent was invalid so that it did not start the running of the 60-day _ 
period. They assert, therefore, that their adverse was timely filed: 
The appellants’ principal contention is that the Hazel claim was 
improperly described so that they were unable to determine whether 
it conflicted with the Red Cap claim. They assert that the published 
notice of the application contained a misleading description, the sur- 
vey of the Hazel claim did not show a conflict with the Red Cap, and 
that the abstract of title submitted by the applicants was defective. 
A comparison of the description of the Hazel claim in the published 
- notice: thereof with the plat of : survey. of the claim. and with the de- | 
scription of the Red Cap contained in the papers filed'on appeal in- 
-dicates that the published notice of the application for patent on the 
‘Hazel claim contains a sufficiently accurate description of the area in- 
cluded to put ordinary persons interested in the land applied for © 
upon. inquiry and to enable anyone interested to ascertain correctly | 
: the position of the claim (Reed v. Bowron, 32 L. D. 383 (1904)). It 
- is to be noted that the appellants do not contend that the description — 
_of the Hazel claim in the published notice was inaccurate.’ They con- 
_ tend only that it was misleading, that, for example, it would lead most 
people to think it described land in section 21 instead of section. 28 
where the claim is located. This contention cannot. be sustained j in- 
-asmuch as the published description of the Hazel claim described it by | 
-metes..and . bounds, commencing with corner No. ! and concluding 
“with the following: ee a or 7 ; 
Thence North 78 deg. 24° min. East, 644, 7 tect to Gores No. 1 of said Hazel 
lode, the place of commencement, and being located m the N orthwest quarter of 
Section 28, ‘Township 38 South, Range 17 W,, 8S. DL. Ki, containing an area of 
15. 935. acres * * * [Italics added]. 

Other allegations by the appellants as to the abstract se title and 
the plat of survey go to the question of sufficient description of the 
Hazel claim to put the appellants on notice that it conflicted with the 
Red Cap claim, but they are equally groundless. The plat of survey, 
which was posted on the Hazel claim in two places, clearly showed the 
‘location of the claim. ‘As for the abstract of title, there is no require- 
ment that it show the existence of conilicting claims. After a careful 
- .3 The amended noticé of location of the Red Cap, filed as a part ot the protest, states 
that the Red Cap is situated in Range 17 East rather than-17 West where the Hazel ‘is 


‘located. Other papers: which the. protestants filed 3 in. Eee case state that the Red Cap | is 
located in Range 17 ‘West. . 
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“review of the record, itis. concluded that. the Director’ S decision hold: - 
ing that. the description i in the applicant’s notice was. sufficient, that the 
abstract of title was adequate, and that the patent applicant had fully 
complied with the law. and. regulations governing notice by publica- 
tion: was proper (43 CFR. 185.54-185.59). 

_ The appellants contend also that the patent application is defeétive 
because certain affidavits in support thereof were prepared by a United 
- States deputy mineral surveyor who was not qualified to so act for the 

applicant. This contention requires consideration of the scope of a 
surveyor’s activities in connection with an application for ynineral 
patent. 

_A mineral claimant malice hee a correct survey of his aint made 
under authority of the proper. cadastral. engineer, and such survey 
must be made before filing an application for patent (section 9325 
of the Revised Statutes, supra; 43.-CFR 185. 38). A mineral claimant 
may employ any qualified United States mineral surveyor to make 
the survey of his claim, the surveyor to be selected from the register’ | 
of qualified mineral surveyors which is maintained by each area ad- 
ministrator (48.CFR 185.49). Mineral surveyors are responsible for — 


 -preparing a certificate of expenditures and improvements made by 


_ the claimant or his grantors.on the claim and for executing the sur- 
vey of the claim: and returning the field notes and preliminary ‘plat - 
with the: report: of expenditures to the. cadastral. engineer (43 CFR’ 
185.42-185. 46). There are certain matters: with respect. to which 
 Inineral-surveyors may not act and these are set forth j in the following 
regulation (43 CFR 185. 46): | 


The duty of a mineral ‘surveyor in any particular case ceases when he has oe: 
executed - the survey. and ‘returned the field. notes. and preliminary plat, with — 
his report, to the cadastral engineer. He will not be allowed to prepare for the — 
mining claimant the papers in support of his application for patent. He is not 


permitted to combine the duties of surveyor and notary public in the same case 


by administering oaths. It is preferable that both preliminary and final oaths 
of assistants should be taken before some officer duly authorized to administer 
' oaths, other than the mineral surveyor. In cases, however, where great delay, 
expense, er inconvenience would result from a strict compliance with this section, 

the mineral surveyor is authorized to administer the necessary: oaths to his 
assistants, but in each case where this is done, he will submit to the proper 
cadastral engineer a full written report of the circumstances which required 
his stated. action ; otherwise he must have absolutely nothing to do with the case, 

7 except in his: oficial capacity: as: surveyor: He-will not employ field: assistants: 
interested therein in any manner. [Italics added.] 


It. will be: remembered that the original location of the Hazel lode 
was made for Milner Corporation by A. R. Shelton at a time when he 
_is alleged to have been a United States deputy mineral surveyor. In | 
an application. of J i 21, 1952, oe Milner Coo for survey of — 


\ 
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the. Hazel claim, the Corpor aon ‘requested that the survey be iaade. 
by. AL id Shelton, also known as Andrew R. Shelton, mineral sure. 
veyor. -An amended notice of location of the Hazel claim, filed for 
record on. October 4, 1952, names A. R. Shelton as witness of posting’ 


of notice and marking of boundaries. The field notes and plat of’ — 


_mineral survey. No. 7237 covering four claims, including the Hazel 
claim, show. that the sur vey was made between August 1 and 9, 1954, 
by Andrew R. Shelton, mineral surveyor, and the surveyor’s ‘certifi- Pe 
cate dated Ja anuary 20, 1955, is signed by Andrew R. Shelton. An 
affidavit, dated March 22, 1955, and filed on April 1, 1955, apparently 


as part of Milner Corporation’s application is sioned by Ax R. Shelton: 


Tn this affidavit regarding the mineral character of the. claim; Mr: 
Shelton describes. the physical characteristics of the land indicative 
of its thineral character, and reports the | assay results. of two samples: 
| of ore taken’ from the claim and tested for iron content.’ “In another: 
affidavit, dated March’ 96, 1955, and filed on ‘April 1, "1955, as “proof: 
of posting the notice and plat: A R. Shelton states: that’ on: ‘March 26, 
1955, ‘he-was present: on the Hazel clair when the plat of survey of the 
claim was posted, ¢ as was notice os Milner Corporiition’s: S intention to 
| apply for patent. ° | = 
“Tf ALR. Shelton and Andrew R. Shelton, the ‘uineral surveyor oat 
the Hazel claim, are one and the same per son, ‘and ‘there is: “nothing: 
> ai the record’ to suggest, otherwise, it is appar ent that ‘the provisions | 
in 43 CFR 185.46 that a mineral surveyor of a claim ‘will not: be’ 
allowed to prepare for ‘the mining claimant the papers in support: of 
the application for patent, and that the surveyor “must have abso-" 
lutely nothing to do with the case, except. in his “official eueee hal 
euryeyer have not been complied with in the instant: case:. : 
 ? The latter: provision apparently means that the surveyor ‘inst have : 
| absolutely nothing. to do with the patent, ‘application proceeding ex- 
cept in his official capacity as surveyor. By itself, the phrase “‘abso- 
lately: nothing to do. with the case” might. be interpr eted. as Ineaning: 
- absolutely nothing to do with the: mining claim from the time of its. 
— location. However, the regulation-is included in Subpart’D of the’ 
general mining regulations (43 CFR, Part 185) and Subpart D is en- 
titled. “Procedure to Obtain: Patent. ” As 43 CFR 185.46 has refer-. 
ence only to the execution of official surveys requir ed by statute-to be 
filed with an application for patent:on a mining location and to.no. 
other kind of proceeding before ‘the Department, it is reasonable to’ 
assume that the prohibition against having anything’ to do with - 
the case is a prohibition against having anything to do ‘with the 
patent application. proceeding. Accordingly, the fact that the official — 
| ae hee Of a mining claim may have located the oo as ae for. 
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| the one applicant would hot, in itself, amount to é a violation of this 
regulatory provision* |. 
An affidavit: of at least, two arses hat a copy. on the ‘plat ‘and: 
notice of intention to apply for patent has been, ‘posted’ or on. the claim: 
A. patent. application. (Rev. Stat. sec. “9305 ; 30, Of Ss. co 1952 ed, sec.’ 
99: 48 CFR, 185.52). The. affidavit of March 26, 1955, filed by the | 
: applicant to meet this requirement. was. ‘witnessed by A. R. Shelton: 
and one other, person. A. sur ‘veyor., of a mining claim. 1s ‘prohibited 
by 43 CFR 185.46 from acting as the. patent, applicant’s witness to’ 


the posting of the plat and notice of the dlaim: Consequently, ag 


A. R. Shelton, who signed the affidavit of March 26, 1955, as a witness — 
to the-posting of notice and plat on the claim, is the same person. as 
Andrew R. Shelton, who made the official survey of the claim, the 
proof of posting is defective because 438 CFR 185.46 prohibits recogni- 
tion of 4 minéral surveyor as a witness’for the patent applicaiit;.and’ 
two witnesses. of posting. are. required by statute: and regulation... .If 
only. one of the witnesses. signing-the affidavit. of March 26, 1955, may 
be recognized, the application for patent must be rejected as'the proof 
of posting does not conform to statutory and 1 ‘egulatory requirements: 
‘However, the proof of ‘posting, if‘defective, may be corrected by stip- 
plemental affidavit of a credible witness to the posting, who had noth- 
ing to do with the official survey of the claim. (see ZZ Paso Brick Co. 
Ve ME Sasi 238 U.S. 250, 259: 9: (2914) 5 Stooke Oil 00. 40 L.. D. 198 
: (1911) ).. : | 
eT. sould be ieatioued S136 that: the affidavit. of March 92, “1958, 
regarding the mineral character of the Jand, ‘signed. by A: R. Shelton 
and submitted with the patent. application. may.-not, be considered. in 
support of this application if the affiant.is the. mineral. surveyor of 
this claim because 43 CFR 185.46 provides that: the surveyor will.not. 
be allowed. to prepare papers in support of the. mining claimant’s. 
application for patent. This particular affidavit, however, is not a 
“necessary part of the. patent application, and consequently the pos-. 
_ sibility that it may not be used in support of the application will not _ | 
| aff ect. the outcome of the appeal. : 
To sum up; it is necessary that. the case ‘be remanded j In . order to: 
| deter mine whether A. R. Shelton, who signed the notice of location e 
BP i 4 Departmental. eegulwtions apparently a6 KOE prohibit the . official. survey. of a iaisine | 


claim and thé making of the report upon which the certificate of expenditures and. improve- 
ments is based (48 CFR 185.42,.185.48) by a mineral surveyor who, in an unofficial capac: 


ity, has assisted.a patent applicant in locating the claim... The propriety of. permitting. . 


a mineral surveyor. to perform the official survey and to make the official report of ex- 

penditures on a mining claim which he, personally, assisted in locating seems questionable: 
because. of the possibility of bias and lack of objectivity. in the performance of his official 
duties. The Bureau is being requested to consider the amendment of the regulations dis- 
‘cussed herein in order to better assure the- impartial performance. of the duties of. mineral 
Surveyors in connection with Deavene applications on mining claims. . 
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of the Hazel claim and the affidavit of posting, is the mineral surveyor : ts 
of the claim. If he is the same person, he and the Milner Corporation’ a 


must furnish the affidavit of lack of interest previously described in ~ 
this decision, and the corporation. must, in addition, furnish a supple-: 
mental affidavit of posting: If the affidavits are not’ furnished, the 
application for patent on the Hazel lode must be rejected. — 7 
Therefore, pursuant to the authority delegated to the Solicitor by: 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised ; 17 
FR. 67 94), the decision by the Director of the Bureau of Land Man- 
agement is affirmed in part and the case is remanded to the Bureau 
| for action consistent with this decision. | oe en 
- Epmunp fi be Pave, | 
sa Solicitor. 


INCLUSION OF OVERHEAD EXPENSES IN BILLINGS TO ame 
SERVICE UNDER SECTION 5(a), ACT OF JULY 23, 1955 = STAT. 
367; 30 U.S. C., 1952 ED., SUPP. IV,SEC.601) , 


Statutory Construction: Generally | 
. When the construction of a part of an act in accordance with he: apparent 
meaning of its text considered alone would not only cause a departure from 
a long-continued procedure and a system established by a series of laws, 
~ but result in an inconsistency in the act itself, it is competent to examine — 


a matters -aliunde: thé ‘text: “Including” other Contemporary: legislation: upon... 


_- which the act is known to have been patterned to determine the true mean- 
' ing of the text as well as the intent of the legislative assembly which enacted 
it. Thus, where it would require one agency to assume a part of the cost 
of operations for which the law has appropriated funds to another agency | 
but not other, related costs also covered by the same appropriation, resort 
will be had to appropriate extraneous aids to conetrncen to ascertain 
- the true intent of such provision. 


M-36466 Agus 28, 1957. 


‘To tum Reeionan Soxicrror, Porrnanp Recion. 

- Assistant Regional Solicitor Dysart, on June 24, informed the Area 
_ Administrator, Area I, Bureau of Land Manasement, that section . 
5 of the act of J uly 23, 1955, providing for publication of notice to- 
- mining claimants “at the expense of the requesting department or 


-... agency” and. for the: requesting agency. to serve personal notice upon 


~ certain claimants “appears to contemplate that the entire expense of 
giving notice to mining claimants shall be borne by the department 
or agency which has the responsibility for administering surface re- 
sources of the lands in question.” Accordingly, he held that the Bu- 
--reau of Land Management could BEOREEy include its “normal charge 
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of 5% for sidiner or overhead expenses.” The opinion quotes from 
certain opinions of the Comptroller. General issued in relation to sec- — 
tion 601 of the act of June.30, 1932 (47 Stat. 417; 31 U. S. C. sec. 686): 
(the Economy Act) : apparently to support the use of estimated 1 rather 
than actual costs in charging overhead expenses. 4 
wL agree that.if the requesting agency is required by law to pay ‘all 
ofthe “expensés:incident:to the:publication. of the. prescribed notice, 
the Comptroller General’s conclusion that. since the appropriations 
for both agencies concerned are from the same source and slight over 
or under charges would not result in a loss of revenue to the Govern- 
ment, the value of the service may be estimated. I question, however, 
“whether the construction given to section 5 of the J uly 23, 1955, act is . 
. the proper:one.. | 7 

(1) “A’ béttér view vorlde seem to be: that. the’ language was: s limited 
to resulting costs, the payment for which no prior provision had been 
made by law. The Department of the Interior is the recognized — 
forum for determining the respective rights (as. between themselves) . 
of rival claimants to public land. It regularly asks for and is sup- _ 
plied by appropriations with money to defray all of its proper costs 
incurred in the conduct of such proceedings. Since 1907 at least. it 





~ has *fulfitled:that: function where the conflict is between a Federal 


agency and a private claimant. Regulations of May 3, 1907. (35 
‘L. D. 547). The Federal agency party to such. proceedings has in the. 
past paid only for those items for which a private litigant would 
pay.’ Congress, in 1955, was well aware of the procedure and would 
not be expected to assume that the work in the land office incident to 
publication of the notice was an “expense” since it was already taken 
care of by an appropriation. There would be, of course, the actual 
cost of publication which one agency or the: other would have: to meet. 
There was also the question of service of personal notice. Congress . 
made it clear as to both that the requesting agency should assume them _ 
but there is no reason to believe that it went. beyond that.? | 
(2) Mistorically, with perhaps only. one exception,* the duty, to cause 
notices | m all types of land cases to be published has been vésted by 


. 2:Tn. some. cases the Bureau of Land Manneeiient: hecanee of lack of funds, ‘hes ‘meade 
agreements with other. agencies under which such agencies have utilized bureau services: 
to investigate and paid the costs of such investigations, adopting. bureau personnel as tae 
witnesses, presumably under authority of the laws under which they: operate:. 

3 Although the: opinion only invokes: ‘section 601 of the. ‘Economy Act to. ‘support: an eat 
mated rather. than an actual overhead cost, it is proper to point out that that act Was | 
purposely designed: to. cover: situations where one agency having authority itself to make 
the contemplated expenditures and. to ‘do the desired work, saw fit rather to utilize the 
more’ convenient equipment or more experienced services of another agency. Here, where | 
the law imposes the particular duty upon the Secretary of the Interior the principles of 
the Heonomy Act do not apply. Cf. 32 Comp. Gen. 534. ; 

3The act of June 3, 1878 (20 Stat. 90; 43 U. §. c sec. 313), wpavides that ihe register 
of the land office shall furnish the applicant a copy of a notice of his. application for 
publication at. Spplicane s expense. 


- 
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law. in the land office officials. coe some ‘cases the ae expressly pro- _ 
“vides. that the cost of publication will be. borne by the claimant, e, & : 
Revised Statutes, 2334, 30°U..S. C..sec. 39. In other cases the law is 
silent as to who shall pay ‘the cost (act: of March 3, 1879, 20 ‘Stat. 472 
—-43:U.S. C. sec. 251), but 3 in ‘all cases the actual cost.of publication has 
been taxed to the.person. for whose benefit it was made. 
7. The function performed by the Bureau under. the act of J uly 238, 
1955, is essentially the same function it has always per ‘formed i in cases: 
: involving the determination of rights to the public lands. ‘The basis: 
~ for your conclusion that it should. make a charge for its services here 
appears to be that the words “at the: expense of. the requesting. depart- 
ment or agency” ” precedes the words “shall cause notice * * * to be 
published.” Since, in similar legislation the words’ fir st quoted. 


... follow or are clearly limited to the actual publication provision, this 


“fact, if considered mn vacuo, might justify your conclusion, although 
‘it is more reasonable upon the Sehole to conclude that “expense” is re- . 
lated solely to the cost of publishing the notice. . Without this, how- 
ever, the existence of a long continued contrary gener al practice, not 
to say a general system ‘created and long. maintained by a series of 
statutes would Prom Py. me to question whether Congr ess intended to 
depart from i. ee es 
_ Neither the act nor its’ ‘legislative history furnishes anything upon 
which the actual intent of Congress can be pinpointed. However, 
House Report No. 730, 84th Cong., on H. R. 5891, which became the 
act, refers to the pracedure provided for in section 5 as “similar to that 
provided in Public Law 585, 83d Cong., 2nd Sess., 68 Stat. 708.” 
Turning to section 7 (a) of Public Law 585, supra, we find the follow - 
| ing comparable language: _ | | 

7 Thereupon. the: Secretary of the Interior, or ‘his desieuated representative, at © 
the expense of the requesting per son (who, prior to the commencement of pub- 


lication, must furnish the agreement of the: publisher to -hold such. requesting - 
person ‘alone responsible for charges of publication), shall cause notice of ance | 


ah ate 
Ko ost 


application, * * * to be published in a newspaper ae 


In view of the parenthetical lan guage ‘in the quotation, it seems ‘app ar- 
ent that no distinction was: ‘intended between either Public Law 585: 
or the act of July-23, 1955, with prior. public land and mining: legis- 
lation providing for the publication of notices but that, in the case of 
both laws the phrase beginning “at the expense or” was intended to 
inodify the words “notice * * * to. be published.” ‘For obvious. rea- 
sons, the parenthetical language was omitted from the J uly 23, 1955: 
act, but there can be little doubt but that otherwise the provision m 
| section 7 of Public Law 585 was the prototype of the similar De ision | 
in section 5 of the later act. 7 


x 
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“Fur nee ifs we, assume , that: it was the intent to chargé iG requesting . 
‘agency with the office-costs incident. to publication of the notice, we are | 
left to wonder why or whether the same intent did. not also. include the 
-Bureaw’ S expense. incident to. any hearing. which might result from: 
any such notice. . Certainly. there is as much reason for the one as 
there is. for. the. other, both being ‘ ‘costs of the court” as. it were, and 
it would be more reasonable to’ assume. that. intent as. to. both than. to 
assime it as, to, either alone. | bas Sf | aoe 
. ose) F. Binion 5 Solicitor. 


CAN A ‘PARTNERSHIP COMPOSED PARTLY OF MINORS BE A RECOG- 7 
ee ~NIZED APPLICANT FOR OL AND GAS LEASES a St 


“oi fa Gas. Leases: - Applications: 


- (A partner ship as: ‘such: ‘cannot ike oud. hold oil. and. gas’ leases under. the 

_ mineral: leasing laws. of the. United States. An application, (offer). filed. by 

: et a- partnership should. be considered and treated as an 1 application ( offer’) 
by an association of citizens. 7 : 


Oil and Gas Leases: Applications 7 - 


~ 4 Associations of such persons”. as used ‘in "section 1. of. the Mineral Leasing =. 


Act of February 25, 1920, (41 Stat. 437: 30 U. 8. C. ‘sec, 181), means a 
- plurality of persons _ acting in association rather than, ‘associations _ as 
entities. - , 7 -_ | 
Oil and. Gas Leases: pieuae ; | ee 7 re oe. ee. 
A minor. may not. take and. hold. a lease. in his own right ‘except through a. 
guardian or trustee. and this limitation of right applies equally whether | 
the minor is a member ae an association or is an individual: applicant 
omen: ar a . es 
1M-36463 | a & SE ok a ee | Avousr & 30, 1957. 
To THE REGIONAL Soricrror, Denvur, Coto: : 
You gave an affirmative answer to the above question. . As. I see 


the problem, it really involves two > questions, which ey. be stated as : | 


. follows: 
- Can a eaten te take and hold. ol and gas Teashs' a 

. If it can, may one or more of the members be a minor? | | 
era 1 of the Mineral Leasing Act..of February 25, 1920 (41 : 
“Stat. 437; 30 U. S. C. sec. 181), as amended, provides that oil and 
gas and ‘other, mineral leases may issue to citizens of the United 
States, associations of such persons, corporations organized under. 
the laws of the United States or any State or Territory thereof and, 
as to certain minerals, to municipalities. It does not provide in terms 
for the issuance of leases to partnerships and the question is whether . 

the fact‘that an unincorporated association for trade or. business. is-a 
| partnership, Coleman v. Coleman, 78 Ind. 344, 346 (1881) ; Fisher v. 
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: Colerade Gan Power Oo., 29 P. od 641, 642 (1934), ould justify ae 
a conclusion that leases may issue in the partnership name as such 
rather than to the “association of such persons.” , 
Aside from the question. whether a lease can issue to any of the | 
several common law entities other than “associations of such per- 
sons”, which is presently under consideration, a partnership as such 
cannot hold the legal title to realty unless authorized by statute. 
. iddle.v.-Whitehill, 185 U. S. 621 (1890) 5 Tiffany, Real Property, 
3d ed., sec. 443. A lessee’s interest in an oil'and gas’ “Jease“is an 
interest. in realty, Summers, Oil and Gas, Permanent ed. , sec. 153. 
It follows that an oil and gas lease cannot, at. least absent .a statute 
authorizing it to hold realty, be issued to a partnership as such, but 
~ may be issued to the individual members thereof as an “association”. 


os “Since it. can hardly. be assumed that. Congress intended the identity 
Of Sts" lessees to. ‘depend ‘on the varying laws of the several States, — 


compare Solicitor’s Opinion, M-36416, Feb. 27, 1957 (64 I. D. 44) 5 
Utah Power and Light Co. v. United States, 243 U. S. 389 (1917) ; and 

| Wilcox v. Jackson, 13 Pet. (88 U.S.) 498 (1839), it is my conclusion — 
- that the Mineral Leasing Act does not contemplate the issuance of 
_ leases in any case to the (incomplete) entity known as a partnership. — 
-See-in- this connection 48 CFR'192.42 (e) (4) which refers to “an un- 
‘incorporated association (including a partnership).” Both subsec- 


tions treat a partnership as an association of persons rather than as 


an entity comparable to a corporation or an individual. 
Finally, a careful analysis will show that the intent of the law i is 


_ that leases Inay issue to one person or to more than one person. where 


two or more are associated together rather than to associations as 
such. The emphasis is on “persons”, It is significant in this re-. 
gard that “corporations” are treated as entities and not. as- associa- 
tions of persons, which they are in reality, while. “associations” 
used 1 in: a different sense to signify a plurality rather than an ate 
__ As to the second question: The requirement in 48 CFR 192.42 (e) 
(6) that the qualifications of the individual members of a “partner- 
ship” must be furnished necessarily implies that each member must 
be qualified to take and hold a lease. A. minor may not do so in his 
proper person. 48 OFR 192.42 (d). Therefore, since each member 
of a partnership must establish his qualifications, a minor cannot as 
a member of a partnership Join in an oi] and. gas lease offer unless 
hea acts through a a guardian ora trustee. — 
3 _ Crartns M. Souter, a 
| ; Associate Solicitor. 
: bile eae 30, 1957. adicn a, 
Evmounp T. Frirz, 0 
Deputy Soo re 
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pee JOHN SNYDER 
A-274450 ° Decided September 9, 1987 


«Oil and Gas Leases : Cancellation—0il and Gas Leases: Lands Subject to 


If there is persuasive evidence to show that a prior oil and gas lease. was 
canceled and the cancellation was noted in the official tract book by means 
of a line drawn through the serial number of the prior lease, the person 
first filing a qualified oil and gas lease offer after the notation was made is — 

. entitled to a lease of the. land involved. | 


Rules of. Practice: Evidence—0il and. Gas Leases: Guucetion:. 


Where, on appeal to the Secretary, a question of fact i is presented as to whether - 
‘or not the cancellation of an oil and gas lease was. noted in -the official tract ° 
book by means of lines drawn through the serial. number of the. lease, the | 

“lame of the lessee, and the description of the land in the lease prior to the 
filing of an oil and gas lease offer for the same land, and the evidence in the. 
record is confficting and inconclusive, the case will be remanded to’ the 
Bureau of Land Management to make a further investigation and to allow 
the parties an Oper ey) to submit addtional aoe on ‘the auceEon of 
fact. i xs i : 


APPEAL FROM THE eile OF LAND nnnmanes ao ie 
John Snyder has ‘appealed to the Secretary of the Interiot from. a, 
decision of the Acting Director, Bureau of Land Management, dated 
November 16, 1956; which affirmed the decision of the manager of the 


Billings, Montana, land office, dated November 29, 1954, rejecting his 
noncompetitive oil and gas lease offer Montana. 012151 for the reason. 


_ that the land applied for was not. available for leasing at the time the 


offer was filed because the relinquishment of a former lease which em-— 
braced all of the land applied for had not been noted on the official 
tract book. The Acting Director’s decision pointed out that William 
B. Levy filed an oil and gas lease offer Montana 013185 embracing the 


same lands on June 21, 1954, after the relinquishment. of the prior 


~ 


lease had been noted on the tract book. He also noted that the land. 
involved. had been included in State exchange application Montana 

08353 which was filed prior to both oil and gas lease offers, and that no 
final adjudication had yet been made on the State application.’ as 


1 Information has -been received from; the Montana State Supervisor iat in the event 
State. exchange Montana 08353 is consummated the mineral rights to the lands selected will 


be. reserved to the United States. Therefore, there is no conflict between the State ex- 
Hanes: application | and the oil and Bee lease offers involved. : a. ak 


ri Pa tee. 3 64 L D., No.9 
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"Briefly ited the facts of the Gase are: . 
On September 24, 1953, the appellant filed nonsennetys oil and. ~ 
— gas lease offer Montana 012151 to lease the SYNE, SEY,NW, 
_ EYSWh, N1Y4SE%, SW1Y4,SE14 section 17 and the EI1,ANW1, section. 

— 20, T. 36 N., R. 3 W., P. M., Montana. By a decision.dated November 

29, 1954, the manager reed the offer in its entirety for being i in 
conflict with ‘a 5-year oil and gas lease, Great Falls 087140, which was 
issued September 1, 1948. The manager stated that although Great 
Falls 087140 was eancdiod on September 1, 1952, the cancellation was 
not noted at the time the appellant’s offer was filed, and that in ac- 
cordance with the provisions of 43 CFR 192.48 the lands were not. 
available for. further. leasing until after the cancellation had been 
noted on. the tr act book. 

~ 48 CER, 1953, Supp. “ 192. 43, in: effect at ees time the appellant filed 
his offer, provided i in pertinent part as follows: | 

See. 192. 43 Opening of lands-to fur ther filings, whe ere a noncompetitive oil and 
gas lease is. canceled or relinquished. Where a noncompetitive lease.is canceled 


or relinquished and the lands involved are not on the known, geologic structure 
of a producing oil or gas field or are not withdrawn from further leasing, im- 


_ mediately upon the notation of the cancellation or relinquishment on the tract. 


_ book of the land ojfice [italics supplied] * * * the lands shall be open to fur ther 
oil and gas lease offers. * * * . 
The record shows that Great Falls 087140 was canceled on sGagta: 
ber 1, 1952, for failure to pay the fifth year’s advance:rental, and a_ 
notation ‘to that effect was made in the serial register on the. same 
date. The serial register also shows a stamp mark oa Es: Bk. Noted 
6-17-54” 
4:12 P. M. 
on the tract book on June 17, 1954, at 4:12 p. m. | : 
The tract book entry i Great Falls 087140 shows a line drawn - 
through the description of the land contained ; in the lease, the name — 
_ of the lessee, and the serial number of the lease and contains the nota- — 


indicating that a notation of the cancellation was enter ed. 


tion “Lease Cancelled 9/1/52 Tr. Bk.. Noted 6-17-54 4: 12 P.M” 


In appealing from the manager’s decision, the appellant stated that _ 
__ he personally examined the tract book at the time he filed his lease -— 
offer on September 24, 1958, and that at that time “The notation of | 

cancellation of the lease Great Falls—087140 was made in the tract 
book by marking a pencil line through the description, through the 
serial AUT), through the lessee’ S name, and the ° Ww ord: ‘€ancelled’ 
that after he received the: manager’s Secce ie checked the crac book 
again and found that while the pencil lines were still in place the 
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| ae &Cancelled” had been erased and the notations set forth | in. the | 
- preceding paragraph had been substituted. | 
_In a letter dated February 4, 1955, addressed. to the acteeoe: ‘re- 
ae ee to Snyder’ s appeal, Melvin A. Brown categorically denied 
the statements made by the appellant regarding the entry and erasure 
- of the word “Cancelled” in the tract book.. Mr. Brown stated.that at. 
the request of William B. Levy he had examined the records of the 
land: office pertaining to T. 86 N., R. 3 W., and: ce that the lands 
involved. were not available for leasing until a “proper notation” 
was made in the tract book to, cancel oil and gas lease Great. Falls 
087140; that after waiting a period of time for the “correct entry” 
— to be made: he finally requested an employee of the land office to make 
_ the-notation,.and only after checking the tract book and finding the 
cancellation had been noted did’ he file an 2 in behalf of 7 
Mr. Levy. ) 
Mr. i further ste ated i in he letter that: - 
“Prior te. the notation placed in the Tract Book on June 17, 1954, IT a of _ 
my own knowledge that the word. “Cancelled” was not written: in the Tract 
Book and that the Tract Book carried no.notation at all.. I looked. at. the Tract 
Book yester day and Saw a smudge that Mr. Snyder ealls an eraser, but. it does 
"not lock like an eraser to me, but like many of the dirt smudges that can be — 
- found throughout all of the books Deraun’, uF their age and maneelue of cst 
; _jous, persons. [sie] : . 
My. Brown did not state specihoaily whether or not he saw any: iin | 
. drawn. through the land descr iption, name a the aoe, and the serial : 
number. 
“Tn his pr esent pa Mr. ee repeats is assertions : as to the | 
state of the tract book when he filed. Neither Mr. Levy | nor Mr | 
‘Brown has submitted any further reply to the appeal. - | 
The facts of this case, as stated, appear to bring it within the scope 
of a recent decision of the Dirccion, Bureau of Land Management, | 
which: was approved by, the Acting Sécretary of the Interior on May _ 
4;:1957. -In that case, Continental ‘Oil Company, the’present holder, © 
by assignment, of an oil and gas lease, Montana 012340, called the 
attention of the Department to an irregularity : in the issuance of its... 
. lease and requested that the lease be recognized as a, valid subsisting 
_ jease notwithstanding. The facts of the case were that, at the time - 
oil and gas lease offer Montana. 012340 was filed, an oil md gas lease 
Great Falls 087552 embracing the lands applied for had been canceled. 
The serial a as had been noted “Lease cance. for failure of parties 
| to ‘pay 4th. year’ s rental, Case. closed—serial noted 6/30/52. *” The 
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serial Hater which opps in oe erat Pecks as a a part of the entry 
_ showing the issuance of lease Great Falls 087552, was lined out by a 
horizontal line drawn through it. No notation in words and figures | 


7 was made on the tract book with respect to the cancellation or the 


date of its notation other than the. line drawn. through the. serial ; 


| number. at 
In his prone the Director noinited. out t that the pertinent ni 7 


tion, 43 CFR 192.43, does not prescribe the manner in which the 


‘notation of the eancellation of a lease should be made, but that the 
~ manual of procedures then in force, prepared solely for the guidance 
of employees of the Bureau, provided that “The tract books must be — 
~ noted to show the cancellations and to identify the decisions involved 

| by. dates and division letter of symbol.” — : | 
The Director stated that, although it is generally customary to | 


ieee make. a memorandum 1 in writing to denote the cancellation of a lease, _ 


he had been. informed by personnel of the Billings, Montana, : and « - 
office that the manager had given instructions that the tract book was 
- to be noted by drawing a line through the serial number of the lease; 
that this practice was relied upon and acted upon by the land office 
- for a substantial period of time; and that since no line was drawn 
through an entry in a tract book ts any other purpose, the existence 
of such a line could only mean that the entry was canceled. _ 
~The Director thereupon determined that the public was “put. on 
notice of the termination of the prior lease by the presence of the ~ 


 jine drawn through the serial number used to identify that lease ‘and — 


- that such line was a notation in the sense. intended by 43 CFR 192.43. 
Tt was concluded that the notation was sufficient to put a prospective ' 
lessee upon inquiry and any prospective applicant had. access to the | 
~ plat and serial records of the land. office to ae aa doubts as to 


: the facts of cancellation. 


‘It would appear that if, as accartod: By the appallatls the. land. de-, : 
‘scription, name of the lessee, and the serial number in the tract book 
_ were lined out when he filed his application, the ruling-in the Conéi- 
nental Oil case should apply. However, although Mr, Brown has: — 
not specifically denied that such lines Cer his letter of. February © 
4, 1955, seems to intimate as much. As there is no evidence that Mr. 


_ Bio s letter was ever served upon Mr. ‘Snyder, as it should have 


been, and neither Mr. Brown nor Mr. Levy has submitted anything in — 
| opposition to the present appeal, it may be that the letter should. now: 
be. disregarded. However, it would still be. incumbent upon the De- 

partment, in the enforcement of its regulations, to. satisty itself. that. 
_ the facts were as. claimed i by the appellant. 
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- © Accordingly, ‘ie: case will be remanded to the. Bureau to receive 
further evidence from the. appellant and Mr. Levy on what notations — 
existed in the tract book with respect to the cancellation of lease. 
Great Falls 087140 when the appellant filed his offer.2 All statements 
based on personal knowledge or belief should be under oath. ‘The 


Bureau should also make whatever ia investigation. ia 


possible. | 7 

If the evidence i is s persuasive that the facts. as to the lining out. of 
the entries are as asserted by the appellant, the appellant. should be 
declared the first. qualified applicant and an oil and gas lease issued 
to him absent some disqualification not appearing on the face of the 
record. On the other hand, in the event the evidence is inconclusive 
to sustain his allegations, it should be concluded that the stamped 
notation date réflects the true date of the notation of the cancellation . 
and the rejection of the appellant’s application will stand. rs, 2 
. Therefore, pursuant to the authority delegated to the Solicitor by 


‘the Secretary of the Interior (sec. 23, Order No. 2509, as-revised; _ - 


17 E.R. 6794), the case is remanded for further. handling 3 in accord > 
ance with this decision, 7 


Eiua T. oe . . | 
Acting Solicitor, — 


As APPEAL OF FRED SAULSBERRY — 
- TBCA-65 ‘> Decided September 13, 1957 


. Contracts: ‘Damages: Liquidated Damages—Contracts:. Bids: Generally — | 
. Contracts: Interpretation—Contracts: Comptroller general | 


OAS the Comptroller General has held that the term “accompanying papers” | 
in paragraph | 5 (b) of U.S. Standard Form 23A-is not broad enough to 


-inelude an Invitation for Bids, and the provision for liquidated | damages 2 


in the present case, although mentioned in- the Invitation for Bids, was” 
not included. in the contract. itself, made on U. S. Standard Form 23, the 
Government may not assess liquidated damages against. the. contractor for 
failure to perform the contract within the stipulated time. The ruling of. 
the Comptroller General is no less applicable because the contracting officer _ 
in transmitting the contract to the contractor also sent him a purchase 
order for the same work. Since the contractor had agreed only to execute 
the standard form of construction contract, the purchase order. must Pe 
| regarded as an extraneous and unilaterally issued document. 7 


a It should. be Hoted at this time that it ig not clear whether Mr. Brown is ‘authorized to 
represent. Mr. Levy in further proceedings.. It has not been shown that Mr. Brown‘is an 


| -attormey or someone otherwise authorized to practice before the Department as provided. 


by 43 CFR, Part 1. If not authorized. to practice, Mr.. Brown can act only as a witness 7 
for Mr. Bee who must handle his case himself. Or through an authorized person. 
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- Contracts: Appeals—Contracts: Interpretation —Contracts: Damages: igut : 
dated Damages — : | 


When there has been @ failure to make provision in 2 contract: for the assess- | 

‘ ment of liquidated damages, such damages may not be assessed against the . 

oe contractor notwithstanding his fdilure to urge this as a ground for reversal. 

.~ Such failure is not an ‘example of “practical: construction” of the contract 

by the parties, which has to do with interpretation of its terms cues the 
period of as . ; 


: BOARD ‘OF CONTRACT APPEALS: 


“Fred Saas has filed a timely appeal from the findings: of. 
fact and decision of the contracting officer in the form of.a letter 
dated November 8, 1955, denying him, an extension of time for the 
completion of Contract No. -14-11-008-67, dated May 541955, with | 
the Bureau of Land Management. | 
- The contract, which was on U. 8. Standard oan 23 (Revised 
March 1953), andl embodied the General Provisions of U. S. Stand- 
ard Form 23A (March 1953), provided for the. construction of one’ 
dike pit. and one oil well dam. (involving approximately 20,427 cubic 
yards of excavation and filling) at San Juan County, New Mexico. — 

The.contract. provided that the work should be completed within 
40-calendar days of recelpt of notice to proceed. As such notice was 
received by the contractor on May 31, 1955, the work should have 
been completed by July 10, 1955. It was not completed, however, 
until July 18, 1955, or 8 days late. The-contracting officer denied the 
' appellant’s request for an-extension of time for this. period. and 
- deducted as liquidated damages the amount of $400 which was at 
the rate of $50 a day foreach of the 8 days. 99 

The appellant based his request for the extension ee tine on a 
 _ground‘that a tractor purchased by him for the Job, which. had been 
| completely rebuilt by the seller and sold with a full warranty, had | 

_ performed unsatisfactorily, as a. result of the failure of the seller | 

- to. install a front bearing on the idler shaft, and thus delayed the 

- completion of the work. Clause 5 (c) of nes contract provided that - 
the contractor should not be charged with liquidated damages “be- 
cause: of any delays in the completion of the work due to unforesee- — 
- able causes beyond the control and without the fault or negligence of 
_ the Contractor,” including, but not restricted to certain named causes. 
The contracting officer held, however, that “the failure of a: supplier — 
to.perform its obligation to a contractor | is ordinarily a normal hazard 
of. business assumed by the contractor, and. that. it 1s not within, the 
category of aEToreean causes. oe | : 
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oe The respective positions of the parties is the same in the presenta- : 
tion of the appeal. While the position of the Government appears 
to be sound, in so far as the excusability of the contractor’s delay is 
concerned, the Board must, nevertheless, reverse the decision of the 
4 eontrncting officer to assess liquidated damages against the appellant. 
A statement with réference to, the assessment of liquidated damages — 


at the rate of $50 a day was included in the Invitation for Bids but | a 


- no provision for such assessment was included in any of the contract 
documents. Although clause 5 (b) of the General Provisions of 

_ Standard Form 23A made the contractor and his sureties “liable to 
_ the. Government, in the amount set forth in the specifications or. 
accompanying papers, for fixed, agreed, and liquidated damages for 
each calendar day of delay nel the work is completed or accepted, 
or if liquidated damages are not so fixed, any actual damages occa- 

sioned by such delay” [italics supplied], the Comptroller General has 

held that an invitation which included a.liquidated damage provision 

not in the contract may not be considered a pe of the.contract under 
the general provision which incorporated “accompanying papers.” * 

Department Counsel contends, however, that-this decision of the 

“Comptroller General is distinguishable, however: on the ground that 
‘in ‘accepting the appellant’s bid and in cnn him the contract 
the contracting officer transmitted to him, in addition to the contract | 

on U.S. Standard Form 23, a purchase order (No. 8~A-404) for the 
same work on which was inscribed the notation: “In accordance with . 
Invitation to Bid No. 55-66 and Contract No. 14-11-008-67 dated 

May 5, 1955.” 

The Board is unable to’ perceive e why in ais case of sonstrniction | 
-work the issuance of 'a purchase order in addition to the formal con- 
struction contract was deemed necessary or how it served any pur- 
pose. In.any event, the Invitation for Bids was -for a “construction 
‘<ontract;,” and. the appellant in accepting’ the bid Bere’ only to 
“execute Standard Form 28, Construction Contract,” in addition to 
‘the usual performance and payment bonds. He was, therefore, in 
no wise bound by anything contained in the Purchase. Order, which 
was a wholly: extraneous and unilaterally issued document. As the 
- Comptroller General’s ruling is. not distinguishable on this ground, 
liquidated damages may not be assessed against the appellant cota 
| standing his failure to urge the omission from the contract of the pro- 

vision. for liquidated damages as a ground for reversal. Such failure 
is not an example of “practical: construction” of a contract by the. 


- *See 35 Comp. Gen. 446 (1956). 
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parties, which. has ‘to do with the interpretation of its terms during | 
the'period of performance. | 
However, the contract does not preclude the assessment. ie such 
actual jamaoes as the Government may have sustained as a result of 
the appellant’s delay. While the amount assessed as liquidated dam- 
ages may not be withheld from any payment due to the contractor, 
any amount which may be due as actual damages may be set off. 


Cone ueton 


Therefore, pursuant to the authority delegated to the Rew of Con- 
tract Appeals by the Secretary of the Interior (sec. 24, Order No. — 
9509, as amended; 19 F. R. 9428), the decision of the contracting 
officer dated November 8, 1955, withholding from the appellant $400 | 
as liquidated damages is revorsed, but without prejudice to his right | 
to withhold actual damages sustained by the Government, if any. 


WILLIAM Sukorn, Member. ; 
I concur: : | a 
Trroporr H. Haas, Chairman. | +s © 
Hzreert J. SuavcgutTer, a Member of the Board, who is on leave 
at the present time, did not oe in the disposition of this | 
pcos | 


| UNITED STATES v. ELBERT M. BARRON 
A-27450 Decided September 18, 1957 | 


Rules of Practice: Hearings—Rules of Practice: Government _— 
Mining Claims: Contests | | 
Where the rules of practice of the Department provide that a hearing in a. 


Government contest may be waived if all parties consent, and’ it’ appears” ‘in . 


a contest brought against a mining claim that*the disputed questions: of-fact 
can be satisfactorily resolved only by holding a hearing, the Department will | 
not accede - a waiver of a neae and a hearing will he’ ordered. 


APPEAL FROM.THE BUREAU OF LAND MANAGEMENT 


On i uly 30, 1956, adverse proceedings were brought by the manager 
of the Santa Fe, New Mexico, land office against the May Day No. 1 
lode claim of Elbert M. Barron based on charges that (1) a valid. 
discovery of minerals sufficient to support a location is not shown to | 
exist within the limits of the claim, and (2) the lands within the - 
limits of the claim are essentially non-mineral in character: An — 
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geplcaton for patent: to the claim was filed by Barron on October | 
17, 1955, and. the charges were. based upon; field examinations of. the 
| claim. 

The notice of the gis. pcoesdaings dated July of, 1956, which 
was served on the contestee on July 30, 1956, ryformed him that he 
was allowed 30 days after notice of the charges within which to re- | 
-spond.under oath. denying the charges, or showing a. state of facts © 
| rendering the charges immaterial, “and applying for a hearing to 
determine the truth of said charges and answer” and that if he failed 
to appear at a hearing applied for, the allegations of the protest would — 

be taken as confessed and the mining claim canceled. 
On August 6, 1956, Mr. Barron filed an answer to the charges, deny- 
ing them and affirmatively stating that the land is mineral m char- 
acter. To support his allegation he asked that documents he had 
filed be incorporated in his answer to the charges. As the answer 
‘did not include a request for a hearing, the manager wrote him on 
- August 8, asking whether he wished to have a hearing or r let the Bu- 

reau decide the case “based on the facts.” | | 
Ina reply dated August 1, 1956, Mr. Barron stated that he would - 
like to appeal directly to the Director of the Bureau of Land Man-  _ 
agement; that. when the appeal reached the Director he would file © 
additional evidence; that there was already enough documentary 
evidence in the record; and that he considered that the matter had 
already been decided adversely against him by the land office. The 
case was then forwarded on appeal to the Director. | 

_ By a decision dated December 10, 1956, the Acting Director dis- | 
missed. the appeal on the ground that the rules of practice do not 
afford a contestee a right of appeal from notice of charges against 
a mining claim, and remanded the case to the land office for the sched- 
‘uling-of a:hearing. ..The Acting Director stated that should the con- 
testee fail to appear at the hearing scheduled and present any testi- 
mony the decision rendered pursuant-to the hearing scheduled would 
necessarily include consideration only of the evidence which was pre- 
sented in behalf of the Government. 


Mr. Barron has appealed to the Secretary from that Reet ten He | 


states that he has shown by competent. evidence that “valuable min- 
erals in commercial quantities” exist in the claim, and that the ob- 
jections by the field examimer, whose reports led to the filing of the 
charges against the claim, are without foundation and the examiner 
was motivated by pr ejudice. He indicates that the holding of hear- 


2 
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Ings impose onerous and unreasonable burdens upon apphents. for 
mining patents, particularly from the standpoint of loss of time. — 
~ . It is not at all clear just what. issues are raised by Mr. Barron’s | 
appeal. It does appear, however, that what he in effect 1s asking 
is that the charges against his claim be dropped, that the documentary 
evidence submitted in support of his application for patent be ac- 
cepted, and that a patent be issued to him. | This means, of course, 
that no hearing would be necessary. | 3 

When an application for a mining alee is filed, it is standard 
procedure to make a field examination of the claim in order to deter- 
mine whether the requirements of the mining laws as to discovery, 
patent expenditures, etc., have been met. If the field examination 
shows that the requirements have been satisfied and all else is In 
order, a patent is issued. No hearing is held: If the field examina- 
tion discloses lack of compliance with the mining laws, charges are 
filed against the claim, a hearing is held for the submission of evidence, 
and a decision is then rendered upon the basis of the facts established 
at the hearing. : 7 

In this case, the files chee that Mr. Barron’s claim was examined : 
on April 17, 1956, and re-examined on June 26, 1956. The conclusion 
of the field examiner was that no discovery. of Fs valuable mineral has 
_ been made on the claim and that the land in the claim is essentially 


-- nonmineral in character. Charges were filed on the basis of the ex-_ 


--aminer’s reports. Mr. Barron denied the charges, thus putting in 
_ issue the questions of fact as to whether a discovery has been made’ 
_ and whether the land is mineral in character. Mr. Barron is now 

asking that no credence be given to the field reports because of the 
_ prejudice of the examiner and that it be held on the basis of the ex 
parte statements and documents submitted by him at one time or an- 
OnnSE that he has made a valid discovery and is entitled to a patent. 

It is evident that the controverted issues of fact can-be: satisfactorily : 
resolved only after a hearing is held at which both sides can ‘present, 
their evidence in the form of testimony or documentary evidence, sub- 
ject to the right of the other side to cross-examine. This procedure 3 1s 
provided for by the Department’s rules of practice (43 CFR, 1956 
Supp., Part 221). Accordingly, the Acting Director properly re- 
| manded the case for a hearing on the contest charges, 

It is true that under the rules of practice a hearing may be waived 
by all the parties after an answer to the charges has been filed (48 
CFR, 1956 Supp., 221.65 (b), 221.68). However, in view of the 
| complete conflict between the evidence which has-been submitted by 

the i aie and the field reports and the ae eaaee claim of bias» 
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and ee on. the’ part of the field examiner, ‘it is s gittlant that % a 
hearing affords the best means of developing the true facts. There 


is little doubt that the appellant would be completely dissatisfied — | 


with an adverse decision rendered against him on the basis of the 
record as it now stands. Accordingly, 1 in the circumstances of this 
case, the Department sees no purpose in acceding to a waiver OF the 
hésring. : 
Therefore, pursuant to the authority. delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F. R. 6794), the decision of the Acting Director of the Bureau of 
_Land Management is affirmed. | 


-Epuunp T. Frrrz, | 
raat me olection. 


tte _ TEXAS PACIFIC COAL AND oI. COMPANY ET AL. 
ARTST | Decided September 23, 1957 


Oil and Gas Beueed: ‘Unit and Cooperative Neteenintetn and Gas Leases: 2 
- Twenty-year Leases—Oil and Gas Leases: Royalties 6 eS 


- ‘The approval of a proposed unit agreement may properly be conditioned upon _ 
" submission of a stipulation or Other. binding instrument to the effect that 
those Federal oil and gas leases committed to the agreement which provide 
» for a. 5 percent royalty rate shall, at the end of their respective 20-year terms | 


-**"” or any-extension thereof, become subject to the same royalty rate payable 


2 to the United States as would be applicable to. renewals of such leases if the 3 
“ee leases were not committed 1 to the unit ene By 


_ APPEAL FROM THE GEOLOGICAL SURVEY | 


On March 15, 1957, Texas Pacific Coal and Oil Company filed an ; 
i application for designation of an area to be developed and operated 

as. the Bunker Hill Unit.. On March 25, 1957, the Acting Director 
of the Geological Survey designated a unit area and stated that: j in | 
the absence of objections not then apparent an executed unit agrée- 
- ment identical with the LeBar unit agreement would be approved if | 
submitted within a reasonable time. An executed’ unit agreement | 
was duly submitted for approval on May 21, 1957. .. & 
_ Thereafter, the Geological Survey orally advised Texas Pacific, the | 
proposed unit operator, that the agreement would not be approved 
unless, Texas Pacific submitted a stipulation or other binding instru- 
manent to the effect that’ ae at the end of the e respechivs el _ 
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| terms or aieneions thereof of Federal ne committed to. the unit 
agreement carrying a royalty rate of 5 percent to the United States, 
the royalty rate would be the same as the rate applicable to renewal 
_ leases in the absence of unitization. Texas Pacific declined to furnish © 


a the stipulation whereupon the Acting Director of the Geological Sur- - 


vey, in a letter dated July 5, 1957, momaed the company that unless 


the requested stipulation was furnished in 30 days the unit agree- 


ment would be returned unapproved. The company thereupon ap- 
pealed to the Secretary of the Interior. - | 
_ Two 5 percent leases (Cheyenne 029728 (a) and 029643 (ayy. are 
committed to the proposed unit agreement. They were issued pur- 
— suant to section 14 of the Mineral Leasing Act, as amended (30 
‘U.S. C., 1952 ed., sec. 223) , which provided that, upon a discovery 
of oil oo gas In land included. in a prospecting permit, the permittee | 


| : would be entitled to a Jease for. one- -fourth of the Jand included in © 


| his permit, or for as much as 160 acres. The lease was to be for a 
term of 20 years at a royalty of 5 percent, with a right. of. renewal 
for successive periods of 10 years.. Section 14 also provided thatthe 


permittee would have a preference right to a lease for the remainder - 


‘of the land in his permit at a royalty rate of not less than 1214 per- 
cent. The two leases involved in this appeal were issued on No- 
vember 16, 1937, and April 1, 1938, respectively. 

‘Since 1940 the Department has provided by regulation that ee 
issued 4 in renewal of 5 percent. leases shall carry a graduated royalty _ 
rate commencing at 1214 percent (48 CFR, Gun: Supp. (1943), . 
192. 81; 43 CFR 192.82 (a) (4)).. This paviduated rate is the rate 
that would be payable on the leases in question at the end of their 
20-year terms under the stipulation required by the Acting Director. 
The appellant contends, in essence, that the leases are entitled to a 
5 percent royalty rate so long as they are committed to the unit agree- 
: ment regardless of the length of. the terms of the leases. . ” 

Section 17 (b) of the Mineral Leasing Act (80 U.S. C., 1952’ ed., 
sec, 226e) provides for unitization of oil and gas leases. The first 
sentence of the fourth paragraph of that section reads as follows: | 
| : Any lease. issued for a term of twenty. years, or any renewal thereof, or any ; 
; portion of such lease that has beconie the subject of a. cooperative or unit plan — 


of ‘development or operation. of a pool, field, or like area, which plan has. the © 
- approval of the. Secretary of the Interior, shall continue im force until the termi-. 


ry nation of such Pian [Italics added.] ~ Ne 


t + Will F.: Daley and the state of George Hi. “phanaed Pater of: Cheyenne 029643 ta), . 
- and Wyoming Oil» and Gas Company; ats holder: Cheyenne: 029728 @, have joined 
oe, in. the’ appeal, . mete - ie oe oe 
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“The appellant's case roses upon this sentence, specifically, upon. the 


language ‘ ‘shall continue in force.” The appellant urges that under 


this provision. a, 20- -year lease is continued in accordance with all its 


terms, including the 5 percent royalty provision, so long as the. lease. = 
is. committed to the unit agreement. It argues that the word “con- . 


tinues”. shows that Congress was aware of the distinction between the - 
continuance of a lease and the extension or renewal ofa lease — | 
would carry a higher royalty). 7 ae 

‘There is no disagreement. with ihis interpretation; but it does not | 
answer the issues Taised. The issues are, first, whether the holders 
of the 5 percent leases can agree that the royalty rate on their leases _ 
will go up to a minimum of 1214 percent: at the end of the first 20 
years of their lease terms, even though the leases are continued past: 
‘the 20-year period, without necessity for renewal, by virtue of their 
commitment. to the unit agreement. Secondly, if the: lessees: have 


authority to agree to an increase in their royalty rate but are un- 


willing to do so, does the Secretary have authority to refuse approval 
: of the unit agreement unless the lessees agree to an.increase in. the — 
| royalty rate? ‘Lastly, if the Soy: has the authority, should he 

| exercise it inthis case? — 
~The answer to the first. question is plain, ‘The first paragraph of i 
section aug (b) provides } in part as follows: | 


For: the purpose of more properly. conserving. are natural: resources. of en - 


ofl or gas pool, field, Or like area, or any part thereof * * *, lessees thereof 
- and their representatives may unite with each other, or qointly or separately — 
. with others, in collectively’ adopting and operating under 2 cooperative or unit 
" plan of development or operation of such pool, field, or like ar ea, or any part 
thereof, whenever determined and certified by the Secretary .of the Interior to. 
be necessary or advisable in the public interest. ‘The Secretary is thereunto 
| authorized, in his discretion, with the consent of the holders of leases involved, 
' to establish, alter, change, .or revoke drilling, producing, rental, minimum: ‘Toy- _ 
alty, and royalty requirements of such leases: os, 


The second sentence of this. paragraph plainly. states that the ce ae 


tary, with the consent. of the lessees, may “alter, change, or revoke - 
—* * *® royalty requirements.” This provision clearly authorizes the © 
Secretary, with the consent of the lessees, to increase the royalty rate 
on 5 percent leases committed to a unit agreement even. before the end 

_of their 20-year term. It follows that lessees can agree to an. increase 
in the royalty rate at the end of the first.20 years of their leases. “It 
is indisputable then that the Acting Director had authority to ask the 
appellant to furnish: voluntarily the stipulation. involved i in this ap: - 
poales and. that the. ae pelleny had canoe to. fur nish the e stipulation. 
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The appellant, however, ventures the argument that a es Sencar 
lease is as.a matter of law continued in effect at the 5 percent rate so 
long as the lease is committed and that, therefore, even if the stipula- 
tion required by the Acting Director were executed it would be imme- 


ac diately nullified upon the approval of the agreement. In making 


this argument the appellant completely overlooks or ignores the lan-. 
guage just quoted from the first paragraph of section 17 (b). That 
language answers his argument. The gaa) if executed, would — 
be completely effective. 

This brings us to the second issue. The lessees being unwilling to. 
| consent toa change i in the royalty rate, can the Secretary refuse to 
approve the unit agreement unless and ‘until they do consent? 'The 
answer lies in the first sentence of the first paragraph of section 17 
(b), quoted above. Lessees may enter into a unit agreement only _ 
when the Secretary determines and certifies that unitization is “neces- 
— sary or advisable i in the public interest.” The appellant asserts-that. 
the Secretary can look only. to conservation considerations in deter- 
wining whether unitization is in the public interest, and not to purely 
_ Inonetary considerations such as a change in royalty rates. It claims 


that if monetary factors could otherwise be considered, Congress has 


removed them from consideration by providing that 20-year leases 
“shall continue in force” during their commitment to a unit agreement. 

_ The trouble with the appellant’s argument is that Congress has not. 
; said that in determining whether unitization is necessary or advisable 
_ “in 'the public interest,” the Secretary i is restricted to a consideration 
of conservation factors or any other factors... The language of the | 


statute is broad and without limitation. If the Congress had in- 


tended that the Secretary’s determination of what is in the public 
interest should be circumscribed, it may be.assumed that Congress. 
would have said.so. In the absence of restrictive language we cannot 
read the first sentence of the first paragraph of section 17 (b) as 
_ precluding the Secretary as a matter of law from determining that 
a unit agreement is not-advisable in the public interest because of the 
effect that it will have upon the royalty rates of Federal leases. com- 
mitted to the unit agreement. 

+The appellant’s insistence:that: Congress, i in providing for the con- 
tinuation of unitized leases, has determined that it is in the public © 
interest not to increase the royalty rate of such leases and that royalty 
rates are therefore not a factor that the Secretary can consider -in 
| determining whether unitization is in the public interest overlooks, 
ace the express Soa of authority by Congress to une Secretary and 
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fis holders of anigeed leases to agree to changes in » royalty rates. 
Obviously, Congress has not determined that the public interest re- 
| quires that the royalty rates of unitized leases shall remain fixed. In 
view of the’ express. authority granted to the Secretary to. request 
changes i in royalty rates and the authority granted him to approve 
unit agreements when he deems such agreements to be necessary or — 
advisable in the public interest, it is implicit in the Secretary’ S ap-- 
| proval of a unit agreement which provides for changes in. royalty 
rates that he has determined such changes to be in the public interest. — 
Tt follows that the Secretary may determine that, unless a unit agree- 
ment provides for certain changes in royalty. rates, it would not be 
advisable in the public interest to approve the agreement. See Solici- 
 tor’s opinion, 56 I. D. 174,189 (19387). 

The remaining question is whether the Secretary aeuld: in offect, _ 
determine that the stipulation required by the Acting Director Is : 
necessary or advisable in the public interest. — 


It appears that a policy of refusing to continue 5 percent (eases ab 


the 5 percent royalty rate throughout the period of their commit- — 
_ ment to a unit agreement was established in 1948. On July 27, 1948, 
- Assistant Secretary Davidson. required the Mountain Fuel Supple a 
Company, proponent of the Hiawatha unit agreement (I-Sec. No. 
677), to add to the agreement a provision for increasing the royalty 
rate on 5 percent leases after a certain period of time. Such a pro- 
vision, with modifications, was included in the agreement which was 
approved on June 23, 1949, by the Acting Director of the Geological 
Survey. According to the Geological Survey, in. all unit proposals 
Involving 5 percent leases subsequent to the action on the Hiawatha 
agreement, the Survey has obtained agreement from the lessees for 
royalty adjustment... Thus there has been i in effect a general policy 
against continuing 5 percent, leases at the 5 percent rate for the dura- 
tion of their commitment to unit agreements. | 
‘The appellant urges that-even if the policy has been i in effect for 9 
years it. should be abandoned. However, the ground urged for aban- 
donment is seemingly only that the policy i is not authorized by law. 
‘The appellant does not address itself to question whether, if the | 
policy is authorized by law, it should ‘as a matter of secretarial dis- 
cretion be discontinued or at least not applied in this case. Obviously, 


_ the discontinuance of the policy or the exemption of this case from the 


application of the policy ‘would constitute:a. favoring of the lessees in 
this case over the holders of 5 percent leases which have been made 
subject to the policy over the last 9 years. Before such favoritism 
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is shown to the present lessees, some real justification should be ad- 
duced for it. No justification appears. in the record or comes to mind. 
I conclude therefore that the policy should be applied in this case. 
One contention by the appellant remains to be considered. This is 
that the Acting Director’s requirement of the stipulation i in question | 
1s contrary to the published regulations of the Department-and:that | 
~ any deviation i 1s not permissible under the Administrative Procedure 
Act (5. U.S. C., 1952 ed., sec. 1001 et seg.) unless the regulations are 
amended or a. regulations are published. The regulations re-. 
ferred to by the appellant have been read (43 CFR 192.122; 30 CFR, 
1956 Supp., 226.4, 226. 12)... They neither expressly nor impliedly for- 
bid the requesting of the stipulation i in question. On the contrary, 30 
CFR, 1956 Supp., 226.4 expressly recognizes that there can be de-_ 
partures from the form of unit agreement set forth in section 226.12. 
‘There being no error shown. in the Acting Director’ S decision of 
J aca 5, 1957, the decision i is affirmed. | 
: . Roar Ernst, 
| Assistant Secretary. 
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Bules of Practice: “Appeals: Service on Adverse Party. 


Where a decision of the Director of the Bureau of Land Management indi- 
cates that there are adverse parties involved but -fails to name them, an 
-. appellant from that decision is. not zeduiie? to serve Such parties with 


copies of his notice of appeal.’ 


Rules of Practice: Appeals: Generally. 


A. motion. to strike an answer ‘filed by one who petitions to ‘inter vene on an 
- appeal to the Secretary will. be denied where the answer is a joint. answer 
filed ailso by an adverse party who is” entitled. to answer the appeal. 


Mining Claims: Lands Subject to—Mining Claims: Special Acts: 

Land included in oil and gas leases under the-Mineral Leasing Act in 1952 
was not then subject to mining location and, in the absence of a showing 
of compliance with the provisions of the act of August 12, 1953, mining 
claims located on such land in that year are invalid. a : 

Mining Claims: Lands Subject to—Small. Tract Act: Generally. 

Land under lease or patent pursuant to. the Small» Tract Act is not open to. 

location neers the munine laws. 
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: Mining Giaime: Determination of Validity | 

‘No hearing. is necessary to declare mining claims void. ab initio where the 

- records .of the Department show that at the time of location of the claims. 
- the Jand was not.open to such location. 

be aici Claims: Lands Subject to 


_A locator of a mining claim does not acquire any property. right by. virtue 
Of his location ub the location is made on land not Subject to appropr iation. = 


 Ontted States v. Keith V. O?Leary et al., 62 L. D. 341. (1956), - 
Cee et, | a are re 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This is an. appeal to the Secretary of the Interior by the Diodces - 
Corporation from a decision of the Director of the Bureau of Land. — 
Management. dated October 3, 1956, wherein the Director affirmed. 
the action of the manager of the laid” office at Reno, Nevada, 1 in de- | 


-claring 16. mining tae in the vicinity of Las Vegas, Nevada, to be _ 


null and void in whole or in part.1. The claims were declared to be 
null and void insofar as they were located on land which had thereto- _ 
fore been classified for disposition under the Small Tract Act (43 U.S. — 
C., 1952 ed., Supp. IV, secs. 682a-682e), because of that classification. - 
in addition, five of the claims were also declared to be null and void, — 
‘in whole or in part, because at the time of their location the land: 


|  eovered: ‘by® ‘those-claims was-embraced..in. oil and: gas. leases. issued : 7 
pursuant to section 17 of the Mineral Leasing Act (30, U. 5. C, 1952 _ ae 


-ed., Supp. IV, sec. 226). ; 
“The Director required that, in the event of an appeal on his de- | 
| cision, the corporation serve copies of its appeal on adverse parties, — 


who, the Director stated, included all oil and gas lessees and all appli- ae 


-cants and lessees under the Small Tract Act whose applications or. 
leases conflicted with the claims. The Director did not name such. 


parties... Pursuant to the. Director’s requirement, the corporation. be 


served with its notice of appeal some 387 persons, whose names and. 
addresses it obtained fromthe Reno land office. Of the persons 
served, only Patricia A. Hampel, to whom a lease under the Small 
Tract ‘Act had been issued on March 28,1952, answered the appeal. 


- Southern Nevada Home-Siters, Inc., filed a petition to intervene in, 


the proceeding and joined-in the ieee to the appeal. The Dredge — 
| eon aee filed a motion to strile both the answer and the petition | 


ee ‘See the a paeniied Schedule: ‘for. ‘theserial numbers: assigned’ to thie individual claims by . 
the land office and for other pertinent information relating ‘thereto. 
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to intervene. On J anuary 30, 1957, the Deputy Solicitor advised the 
corporation that since the Director s decision had not named the ad-. 
-verse parties the corporation was not required, under the applicable 


me rule of practice (48 CFR, 1956 Supp., 221.34), to serve anyone with 


a copy of its notice eee ‘However, the Deputy Solicitor noting. 
‘that Patricia A. Hampel had answered the appeal and that Southern 
Nevada Home-Siters, Inc., had petitioned to intervene, required the 
corporation to serve copies of its brief on those Dene This the 
corporation did. | 
Before considering the merits of the appeal, the corporation’ Ss mo- 
eon to strike will be disposed of. 
. Patricia A. Hampel 1 is shown to have an interest in a portion of the 
land. involved in the appeal adverse to that of the appellant. As an 
adverse party, her answer is entitled to consideration. As it is im- 
‘possible to consider the Hampel answer without at the same time con-. 
sidering: the arguments: advanced by Southern Nevada Home- Siters, — 
- Inc., since there is only one answer joined in by both, whether or not 
‘the lanes is permitted to intervene becomes ‘immaterial. Tn the cir- 
‘cuimstances and in view of Miss Hampel’s clear right to answer the 
appeal as an adverse party, the Dredge Cer pomats s motion to strike 
is denied. 

The 16 claims were located i in J uly 1952, after a maj or eorien of the 
‘land covered by the claimis? had been classified for lease and sale 
‘under the Small Tract Act by one or another of three classification 
orders? Only those portions of the claims covering land classified 
for small tract purposes were declared to be null and void. | 

The Director held that classification orders issued under the aul- - 
thority of the Small Tract Act create a reservation of the land so 
classified for disposal under that act and that land so classified is no 
longer subject to location under the mining laws (30 U. S. C., 1952 ed., 
sec. 21 et seg.). He held that since the three classification orders had 
been issued prior to the dates on which the mining claims were lo- 
cated, the mining claims were properly held to be null and void insofar 
as they included such classified land. In affirming the action of the 
: manager in declaring five of the claims to be null and void in whole 
or in part: for the additional reason that the land was embraced in 
‘oil and gas leases at the time of the attempted locations, the Director 7 


2See the ‘appended schedule for a description of the tana embraced in: each mining 


‘Claim and the date of its location... _ —. 

3 The orders were issued by the Acting ‘Restonal Adniniseten: Baresi of Land ‘Man- 
agement, on November 21, 1951, December 7, 1951, and January 25, 1952. See Nevada 
small Tract Classification ‘Number 62 (16 I. R. 12370), Number 76 (16. FR, ‘R. 12840), and 


Number 79 (17 BF. R. 1482). 
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; | held that: since ‘he ce were located subsequently to J ae 31, 1939,° | 
and prior to February 10, 1954, and that since there was nothing of 


record:to indicate that the mining claimant had filed amended notices - 
of location, as required. if it desired to take advantage of the act of — 


August 12, 1953 (30 U. S. C., 1952 ed., Supp. IV, "sees. 501-505), as. 

| supplemented by the act of August 13, 1954 (30 U.S. C., 1952 ed., 
- Supp. IV, sec. 521 ef seg.), the mining claimant was not entitled ts 

the benefits of those acts. — ’ 
The appellant attacks the sfoctivences of ihe sesReution seid on 


8 aie of different grounds and it questions the authority of the — 


| Director to declare the elaims to be null and void on the basis of the | 
-elassification-orders without first having given the appellant notice — 
and an opportunity to be heard. While it. does not specifically chal- 
: lenge the correctness of the Director’s decision insofar as it held those 


mining claims embraced i in oil and gas leases at the-time.of their: loca-- ; ; 
~ tion to be null and void, it does so- indirectly by asking that all the” 


claims be held to be valid. Accordingly, the Director’s ruling on this. 


‘point will be reviewed before proceeding to a consideration of the 


Director’s decision that the classification orders, in and of themselves, 

prevented the location of mining claims on the land classified for _ 

sea ae under the Small Tract Act. ‘ ~—s 
. The Department, has uniformly held that, ce ‘hey passage of the | 


various acts providing for the leasing of minerals on the public:do- . | 


‘main, there could be no room for the contemporaneous operation of 


the mining laws and the mineral leasing laws with respect to the 


same Jand and that if an attempt were made, after the enactment of 


those laws, to locate a mining claim on land covered by an outstanding _ 


permit or lease issued under the mineral leasing laws, the Department — 
would not recognize the attempted location.. See United States v. - 
United. States Lorax Company, 58 I. D. 426, 439 (1943); Joseph EL 


| — MecClory et al.,50 L. D. 623 (1924) ; letter dated October 9, 1924; from 


Secretary Work to Congressman Richards, 50 L. D. 650 (1924). 
By. the act of August 12, 1958, supra, the Congress gave tacit ap- 
proval to the position taken by. the. Department. - By that act it pro-— 


vided, among. other things, that any mining claim located under the 


mining laws of the United States subsequent to. July 31, 1939, and 
prior to January 1, 1958, on lands of the United States. which. were 
at.the time of such ‘location included i in a lease issued under the min- 


eral leasing laws.or covered by an application for such a lease shall 


be effective to the same extent as if such mining claim had been lo- | 
cated. on. lands which » were at the time of such. location subject to. 
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7 ‘location. aiden a mining laws of the United Siiies. ‘The act re- - 
quired, however, that in ‘eedér to obtain the benefits of the act’ the — . 


owner of any sucky mining claim must, not later than 120 days after 


“August: 12, 1953, post on such claim and file for record in the office | 
_. where the otic of location of such claim was of record an amended 
notice of location of such claim, stating that such notice was filed — 


pursuant to the provisions of the act and for the purpose of obtaining 


the benefits thereof. The act provided further that ¢ any mining claim | 


_ given force and effect.under the act shall be subject to the reservation 


to the United States of all- puneras ee to oa under me _ 


| mineral leasing laws. 
A year later, on August i3, 1954, Cothairees coed sloties act 
under the terms of which mining claims’ may, thereafter, be located: 


on lands of the United States which are at the time of location in- | 
cluded in leases issued under the mineral leasing laws or covered by | 
| _ applications: for such-Jeases. The act -of August: 18,.1954, further 


repeated the.substance of the act of August 12, 1953, and provided 
that. in order to be entitled to the benefits thereof as owners of | mining 
claims located on such lands subsequent to’ July 13, 1939, and prior 
to January 1, 1958, must have posted on the claima ind: filed for 
_ record within the time allowed by the act of August 12, 1953, amended 
notices of location, stating that such notices were filed. pursuant to 


the provisions of the 1953. act and for the: Poe of ces the 


benefits. thereof. - | 

Thus, in the prseent case, rs. five seas were located at a. time 
_ when the land included in ie claims, or portions thereof, was not 
open to mining location. No showing having been made by the loca- 
tor of compliance with the act of August 12, 1953, those portions of 
the claims covered by oil and gas leases when the claims’ were located. 
are without validity and the Director's holding in this respect 18 


afirmed. Clear Gravel Enterprises, Inc., 64 I. D. 210 (1957); Bdtth 
 ~#. Allen, A-DTASS: (July 16, 1957); Clear Gravel Enterprises; Ine... 
A-27287 (Mareb. 2, et) “of R. L. Greene et al. » A-2T1S1 ay: ti, 


1955). 
Turning now to. that wart of the Director’s detision which held 
that the classification of land for disposition under the Small Tract 
— Act removes. the land from the operation of the mining laws, I find. 
that it is. unnecessary at this time to determine whether the Direc- 


, tor’s ruling was correct, for the appeal van be disposed of on the | 

basis of other. considerations. ~All of the Jand classified. for small. a 

tract? ‘disposition: -by*the-three classification: orders mentioned. above, ce 
except two five- -acre ® tracts included in the Dredge: No. 47. mining... 
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Nae ; 


ot 
U 
4 


ges) TE DREDGE CORP,. ©  s-) . 8738. 


| ; September as 1957 


claim, was cane sinail tract lease on the dates when ihe cae were gras 


located. In other words, the claims at the times of their location 


were almost én. toto Tocated on land which had already been leased to ~ : 
others. Could the. claims be valid under those circumstances ? “ 


- Land under small tract lease is subject to the provisions of the 
Small Tract Act-and such regulations as the Secretary has adopted | 

for the. administration of the act. The Small Tract Act. authorizes 
the Secretary of the Interior, in his discretion, to sell or lease to those 
who meet the. qualifications set forth therein “a tract of not exceeding 
five acres of any vacant, unr eserved. public lands,. public lands with- 
drawn by Executive Orders numbered .6910 of November. 26, 1934, - 
and 6964 of F ebruary 5, 1935, for classification, or. public lands 

withdrawn or reserved. by the Secretary of the Interior for any pur- 
poses, which the Secretary may classify as chiefly valuable. for resi- © 


dence, recreation, business, or community purposes.” It also. pro- | 
-. vides that patents for all tracts purchased under. ihe provisions 
thereof “shall contain a reservation to the United States of the oil, ee 
gas, and. all. other . mineral deposits, together with the right to’ — 
prospect for, mine, and remove the same under scarce law and. 
such regulations as the Secretary may prescribe.” | 


_ Among the regulations adopted by the Secretary - is one (43 CFR, 7 


1956 Supp., 257.16) which provides that leases, like patents, will 


reserve. to the United States all deposits of coal, oil, gas, or other’ 


* minerals, together. with the. right to.prospect for, Inine,. and:remove 
the same under such eemulations as the Secretary may prescribe. The _ 
7 regulation provides further that while minerals subject to the. leas- 4 
ing laws (380 U.S. C., 1952 ed., sec. 181 e¢ seg.) in lands patented or 
leased under the Small Tract ‘Act: may be disposed. of under applicable — 


laws: and. regulations. in force at the ‘time of such. disposal, other — 


kinds of. minerals which may occur. in such leased.or patented lands . 
are not. subject. to. Peerne or: r disposition until regulations have | 


been .adopted.* 

As the act provides eat: the reserved siiner ed in ane bubject to 
its provisions may be prospected for, mined, and removed. only. under - 
applicable law and such regulations as the Secretary may prescribe 
and as the Secretary has not. to date prescribed regulations permit 








4 Prior to ‘the strcndment of the <oSulaton: to its present form. on J anuery 10, 1958, the 


' regulation stated specifically that “No provision is made at this time to prospect for, mine, . 


or remove the other kinds of minerals,” that is, non-leasable. minerals (43 CYR 257.15). 
While 43 CFR, Part 257, has been revised several ‘times, the substance of the regulation | 
bas been a part of the small: tract regulations since June 10, 1940 a I. R. pane) ‘when 
Fepuiations under. the Small Tract Act. were. first Boones Sie fe 


374 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [64 1D: 


_ ting prospecting on lands under lease or patent pursuant to the °. 
Small Tract. Act, it follows that those lands 2 are not subject to location | 
_ under the mining laws. 

The appellant contends that the fact that the Secretary has issued 
no regulations relating to mining on those lands is proof that the 
mining laws apply. This is not so. The act makes the reserved 
minerals subject to disposition only under applicable laws “and such 
regulations as the Secretary may prescribe.” The Secretary has pre- 
scribed that there shall be no prospecting for or disposition of the 
reserved deposits at this time and until he prescribes regulations per- 
mitting the prospecting for, mining and removal of such reserved de- 
posits. the lands in which such deposits may be found are not open. to 
location under the mining laws. 

As most of the land embraced in the 16 claims was under smali 
tract lease at the time the claims were located, those portions of the 

| claims embracing such leased land are without validity. ' 
The appellant contends that mining claims cannot be. declined. 3 in- 
: valid without resorting to the porcedures outlined in the Administra- 
_ tive Procedure Act (5 U. S. C., 1952 ed., sec, 1001 e¢ seg.). It cites 
the Department’s decision in United S lites v. Keith V. aks ot a, | 
63 I. D. 341 (1956), in support of its position. ee , 

‘The O’Leary case did not hold that in no circumstances may a sie 7 
to. land under the mining laws be declared null and: void without _ 
: affording the claimant notice and an opportunity to be heard. ‘There 
Was no question in that case as to the land being open to location un- " 
der the mining laws when the claim was located. The Government | 

attacked the validity of the claim on the ground that the land em- : 
braced in the claim was nonmineral in character and that minerals 

‘had not been found within the limits of the claim in sufficient quan-_ 
tities to constitute a valid discovery. The decision held that, ever 

_ though a hearing on the validity of a mining claim is not required by 
Statute, when the Government initiates contest. proceedings against @ 
mining claim and orders that a hearing be held to determine the 
_ validity of the claim, the hearing must be conducted: in. accordance 
_with the requirements of the Administrative Procedure Act. While 


certain language in that decision may appear to encompass all mining 


claims regardless of whether the land on which they are located: was,, 
at the time of location, subject to such location, the decision is not to 
be read so broadly. No hearing is necessary to deciure mining claims 
void. ab initio where the records of the Department show that at the 
. time of location the land was not open to such location. Clear Gravel 
Enterprises, Inc., 64 I. D. 210 (1957); BR. J. Walter et al., A~27243 
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HS eptember 28, 1957. | — 

| (March 15 , 1956). The O’Leary case was enserned wih the pro- oe 
cedure to be followed where persons have gone on land subject toloca- 


tion. Such persons have acquired, under the mining laws, at least. 


the right of possession against all except the Government aa they - 
may have acquired. the entire equitable title to the land, if they have 
- satisfied the requirements of the mining laws with ee to dis- 
covery. That is the property right sought to be protected by the af 
O’Leary decision. ae 
Here the appellant could faa anode, no right j in the land because: _ 
it was under lease to third parties, seoregated from the public do- | 
main, and not open to location. It is well settled that a locator does. — 
not acquire any property right by virtue of his location if the location: ‘ 


is made on land not subject to appropriation. See 7 Paso Brick Co. ot 


“Ve McK night, 233 U.S. 250 (1914) ; Brown v. Gurney, 201 U. S. 184,: 


(1906), and Gawéllim v. Donnellan, 115 U.S. 45 (1885). It could not. ~ 


acquire any rights in the reserved minerals Morauee they too were e not. - 
7 Puree to appropriation. | : 

Therefore, it must be held: that fgees mining: claims, or portions: 
thereof, located by the Dredge Corporation on land included in leases: _ 
‘under the Small Tract Act ‘at the time of the attempted location of 
the claims are invalid as a matter of record. : 

Of the land embraced in the claims and classified for Saal tract, : 
disposition by the three classification orders issued prior to the loca- 
tion of the claims, only the two five-acre tracts-in Dredge No. 47. 
were not already under lease at the time of the location of the claim.. 

| However, as those two tracts were under oil and gas lease at the 
time of the location, that claim, too, is null and void in toto. | a 4 
The record discloses that a portion of Dredge No. 51, the — 
— SWYSWY sec. 11, T. 21 8. R. 60 E., was not even classified 
_ for small tract purposes until October 2, 1953, * and.that at the time 
_ the claim was.located-this land was’ open to the operation of the — 
_ mining laws. Since the records of the Department do not show that — 
that portion of the claim is void a initio, it will not be declared in- 
valid on the basis of the present record. The Director’s decision de- . 
-—claring Dredge No. él to be null and void as to this quarter- ae 
section 1s reversed. 

The appellant has requested that it bes given ae opportunity to 
present oral argument in support of this appeal. However, as it has 
been determined that most of the land embraced i in appellant’s claims ~ 

was not open to the operation. of the mining laws when a claims 


5 Nevada Small Tract Classification No. 95,18 F. BR. 6413. 
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were located, no useful purpose aon te — by the presentation 
of oral argument. Accordingly, the moance® is denied. (43 CFR, 1956 
~ Supp., 221.36.) _ 

 . Therefore, pursuant to the aay ieee to the Solicitor By 
_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Director of the Buvean of Land Man- 
agement dated October 8, 1956, is, for the reasons set ; forth above, 
affirmed in part. and. eno in part. — 
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~ *Declared null and void by the manager only : as to that land included in the claim which had been, clas- : 
sified for-small tract‘disposition prior to the date of location. 


.. TDedlared: null and. ‘void. -by ‘the manager..as:to ey land included in the: claim: embraced: in-oil: and. gas~ is ai 


leases at the date of location. 
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Contracts: Changed Conditions—Contracts : Changes and Extras—Contracts: 
Damages: Unliquidated Damages—Contracts: Delays of Government— 
Contracts: Suspension and Termination 


A claim for additional compensation on the ground that the orderly sequence 
of the contract work was disrupted, and the performance of the work ‘ulti- 


' pately brought to a complete stop, by reason of Government delay in fur- — 


% 
i 
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nishing material as vacated by the contract is not allowable under the 
_ present standard form “changed conditions” and “changes” clauses, or under — 
- a “suspension of work” clause which reserves to the Government, in general: 


_ terms, the right to suspend the work and states that “this right to suspend — neines 


. the work shall not be construed as denying the contractor actual, reason- | 
able, and necessary expenses due to. delays, caused by such suspension. 7 A 
claim of this character is for damages for breach of contract, and is not 

within the authority of administrative officers of the Government to deter- | 
_ mine pursuant to the provisions of the standard form contracts, or such } 
a spuspersion of. work” clause. _— 


“BOARD OF CONTRACT APPEALS - 


Wienndes Construction Corporation, of Montebello, California, hae 
filed an appeal, dated August 6, 1955, from the. findings of fact and 
_ decision of the contracting officer: dated July 12, 1955, denying a claim - 

- for additional compensation in the amount of $1, 499, BT. - | 

- The claim arises under a contract with the Bureau of Raeinaatons § 
for the construction and installation of certain structures and facilities: 
along the Friant-Kern Canal, Central Valley Project, California. — 
The contract. is-on U. S. Standard Form 23 (Revised March 1953), _ 
incorporates the General Provisions of. U. S. Standard Form 23A . 
(March 1958) and the further provisions set out in Specifications No. 
2000-266, is dated. December 14, 1954, and bears the designation — | 
No. 14-06-200-3828. The claim is basse on the ground. that addi- . 
tional costs were incurred by appellant as a result of delays in the . 
performance of the contract work brought about by failure of the 
Government to furnish promised materialon time. It was denied by 
the contracting officer on the ground that it was a claim for breach of 
| contract which he had no authority to consider or settle. 

Paragraph 16 of the specifications of the contract provided that all 
work under the contract should be. completed, within 90. calendar days, 
from the.date when notice to proceed. was. received. by. appellant, and: 
i‘ paragraph 17 provided. that liquidated: damages at the rate of $25: — 

per day should be payable to the Government for each calendar day’s: 
delay in completion of the work. The notice to proceed was received — 
by appellant on December 27, 1954, and the completion date for the | 
contract work thereby pecans March 27, 1955. The work required 
by the contract was not completed until April 26, 1955, which was 
30 days after the date established by the notice to proceed. However, 7 
_ 1The claim, as first advanced, was.in the amount of $3, 778.7 5, put this was subsequently a 
reduced, by the contractor to $1,535. 30, of which one item, in the amount of $105.73, was. 


. ultimately allowed ey on the ground that it was for extra work required by. 
the Government. . 
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nt Nec of the extension of time hereinafter mentioned, no liquidated 
| damages became payable. 
The contract required, among other things, that sspellsek install at 
_ two separate locations certain devices for measuring the flow of water 
known by the name of “venturi meters.” Paragraph 18 of the specifi- 
cations provided that the tubes of the meters, as well as various other 
components, would be furnished appellant by the Government, but 
did-not fix any specific time for their-delivery. The contracting offi- _ 
cer, in the decision appealed from, found that the Government failed 
_ to furnish the venturi tubes in sufficient time to permit appellant to. 
' pursue its work under the contract in orderly sequence, and that this — 
failure delayed the progress of the work for at least 30 days.2’ He 
further found that the late delivery of the venturi tubes was an “act 
of the Government” that. constituted an excusable cause of delay 
- within the meaning of clause 5 of the General Provisions of the con- 
tract. -This clause provides that liquidated damages shall not be | 
| charged because of “any delays in the completion ‘of the work due 
to unforeseeable causes beyond the control and without the fault or 
- negligence of the contractor, including, but not restricted io, ° * 
acts of the Government, in either its sovereign or contractual capacity 2 
* * * The contracting officer, accordingly, extended the time for 


me performance of the contract by 30 calendar days, that i is to say, to the — 


‘same date on which the work was actually completed. 

Appellant contends that the delay of the Government in . furnishing 
| the tubes for the venturi meters entitles it, not merely to the extension 
of time allowed by the contracting officer, but also to an increase in 
the-contract price. Appellant says that this delay caused it to incur 
_ a number of items of expense in performing the contract work which 
- jt would not have had to incur if the tubes had been available at the 
time when their installation first became possible. ‘The items of ex- 
pense are described as being for “additional moves ‘of crane ‘necessi-... 
- tated by lack of material,” “additional rental paid on D-6 Caterpillar 

Bulldozer,” “additional amount paid to Superintendent awaiting de- 
livery of material,” “Superintendent not supervising amount of work 

* * * possible dus to the fact pipe laying operations ceased,” and 
“additional equipment charges.” Finally, appellant points to clause 
4. of the General Provisions, which provides for the allowance of an 
‘equitable adjustment in the event a “changed condition” is encountered 
during the course of the contract work, and argues that the unavaila- 
The statements inde by the “conteactine officer indicate that the venturi tubes were 
not. delivered until 49 days after the date when appellant first became in a position to 
install one of them, but, since all work under the contract was completed within 30 days 
after the date established by the notice to proceed, the contracting officer evidently con- 


_Sidered that no occasion existed for determining whether the orderly pursuit of the work . 
had been delayed for more than 30 days by the late delivery of the tubes. 
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bility ‘of the venturi tubes at the time hed peels was, ready tO2 >, 
install. them constituted a “changed condition” within the as of boi 
that clause® i. 
The contracting officer ruled tine the cava labile of the fipee dia 
aiet constitute a “changed condition” under clause 4, and the Board 
_ considers that this ruling was correct. The clause in question states 
that the Contractor shall notify the Contracting: Officer in writing. of | 


(1) subsurface or latent physical conditions at the site differing ma- : 
‘terially from those indicated in this contract, or (2) unknown physi- — 


‘cal-conditions at.the site, of-an-unusual nature, differing materially 
from those ordinarily encountered and generally recognized as inher- 
‘ing in work of the character provided for in this contract” ; and that. — 
the Contracting Officer “shall promptly. investigate the conditions, - 
and if: he finds that such conditions do so materially differ and cause 
an increase or decrease i in the cost of, or the time required for,.per- - 
formance of this. contract, an eauitabls adjustment: shall be meade! 
"The conditions referred to in. both of the numbered items of this 
clause. are “physical conditions at the site,” and it seems rather obvi-» 
ous that the failure. of the Government to make timely delivery of a 
piece of equipment is nota “physical.condition at the site.” ~ 
Appellant seeks to avoid the logic of this reasoning by suseesting 
that clause 4 should be. read as being not. confined in its application 
to the situations described in the two numbered items, but as encom- 
passing any material change in conditions that occurs with respect to 
a contract. This suggestion, however, is clearly inconsistent with the 
language of the clause, which in precise terms defines two particular & 
conditions, and then .goes on to. prescribe that for such. conditions an’ 
‘equitable adjustment shall be made.. Had the clause been intended to 
extend to.any occurrence whatever that might, in ordinary parlance, 
be. fairly characterized as a changed condition, there would have been 
no reason to: incorporate in it the much: narrower definition of. what 
the clause i is ; intended to cover set forth 1 in items (1) and. (2) 


' 3 The full text of: ‘clause 4 is as follows : ay ot 
° “The Contractor shall promptly, | and before’ such eonaidons are disturbea, 
_. notify the Contracting Officer in writing of : "(Ay subsurface or latent physical es 
| - conditions at the site differing materially. from those indicated in this contract, ~~ 
“| ‘or (2) unknown physical conditions at the site, of an unusual nature, differing: 
materially from. those ordinarily encountered and generally recognized as inhering | 
_ in work of the character provided. for in this contract. ‘The Contracting Officer . ss 
. shall promptly investigate the conditions, and if he finds that such conditions| do ; 
| 380. materially differ and cause an increase or decrease in the cost of, or the time "— 
_ required for, performance of this. contract, an equitable adjustment shall be made — : 
and the contract modified in writing. accordingly. Any claim of the Contractor 
"for adjustment heréunder shall not be allowed unless he bas’ given notice as above | 
required: provided that. the Contracting ‘Officer may, if be determines the facts | 
so justify, consider and adjust any such claim asserted before the date’of: final 
settlement of the contract. If the parties fail to agree upon the adjustment to 
be made, the dispute shall be determined as provided in Clause 6 hereof.” 7 
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These eptisidarations are retnroneed by fhe requirement that = 


| 7 _ Notice of the two described conditions be given by the contractor “be- 
- fore such conditions are disturbed,” and by the prohibition against _ 


the allowance of “any claim of the Contractor for adjustment. here-- 


under” unless “notice as above required” has been given by the con- 


tractor or waived by the contracting officer. The word “disturbed” — 
fits situations where there are changed physical conditions at the site 


~ of the work, but not situations where the condition encountered i isa. 


. delay on the part: of the Government, and its use, therefore, imports 
- that the latter were not in mind. The fact that “any claim” is to be | 
allowed only if the required notice is given or waived indicates that 


eS the entire clause is confined in its application. to those conditions that 


are the subject of the notice requirement, namely, the conditions de- 
scribed i in the two numbered items. — 

The Board is aware of no precedent wideh reall support the con-— 
tention that failure of the Government to make timely delivery of | 
E promised material.is a situation that comes within the purview of the - 

“changed conditions” clause of the standard form Government con- 
tracts. On the contrary, the accepted construction of that clause has 
“8 been, generally speaking, to the effect that only physical conditions — 
. at the site are within its meaning and intent. In line with that — 

: construction. it has been specifically held that delay by the Govern- _ 
ment in furnishing promised equipment, or in otherwise performing - 
its contractual obligations, is not a ‘situation to which the “changed © 
- conditions” clause applies.» While it is true that the language of the 
present version of Clause 4 differs in some respects from the language — 
of the prior versions that were the subj ect of the decisions here cited, 
: the present | version is tied to physical conditions at the site by word- 
= ing that is more, not less, explicit than that used in its predecessors. 

Moreover, even if there were merit to the contention that the 
delay - of the Government. in furnishing the venturi tubes consti- 
tuted a “changed:condition” within the. meaning of clause 4, there _ 
- would still be no basis for. the allowance of additional compen-~ — 


. gation under the equitable adjustment provisions of that clause. In_ 
United States v. ice, 317 U.S. 61 (1942), the Supreme Court held » 
. that those provisions, as well as the comparable provisions for equit- 


able adjustments on account. of “changes” contained in clause 3 of 


4 The Supreme ‘Court has stated that “Article 4, entitled ‘Changea Conditions,’ ‘governs 


the procedure under which the. Government may alter the contract to. meet unanticipated - : 


physical conditions,”’, United States v. Rice, 317 U. 8. 61, 66 (1942). See also Haliman v.- 


= United States, 107 Ct. Cl. 555 (1946) and 112 Ct. Cl. 170 (1948) ; McLaughlin- -Incorporated, 


IBCA-18 (January 18, 1955); Ingalls Shipbuilding Corp., Eng. C&A No. 569 (March — 
9, 1954); Gerwick-Morrison-Twaits, ASBCA Nos. 180, 132, 133: (April 24, 1952)... , 
5 Pueker nee ASBCA No. 193 (August 31, 1950). 
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the siatdard form. contracts, entitle a contact to an extencion of ee 
time, but not to an’ increase: in compensation, where performance 


of the contract is delayed by reason of circumstances that come _ | 


| within the purview of either of those’ clauses. . | ‘The Court. sald: & 


* * * It seems wholly reasonable that “an increase or. decrease i in the amount 


- due” should be met with an alteration of price, and that “an increase or de e | 
_. @rease * * * in the time required” should be met with alteration of. the time 
allowed ; for: “imerease or decrease of cost” plainly applies to the changes in cost — 


~ due-to the structural changes required by the altered specification and not to 


. ; consequential damages which might. flow. from delay taken care of in the 
a “difference in time”. ‘provision. | The provision as to time serves the. large 


purpose of removing from persons. in the position of respondent. liability for 
; “delay” beyond the stipulated date for. which they might otherwise have their. 
. contract: terminated or nent be required | to pay. eee: damages without ie 
fault. oe as . | ~ +, -_ 2 lie 
a RO ee ee eae ogee BeOS oie. ee ae 


wae It does not’ help to. argue: that the’ changes made*under clause 4 “are | 


ROE. within the. contemplation of either party,” since the changes made under 


clause 3 are also not. contemplated in advance. Both clauses. deal with changes | : 


‘made necessary ‘by new plans or new discoveries made subsequent to the: | 


slgening of the contract. For delays. incident. to such unanticipated changes, . - 


' the contractor was; under either section, to be granted a. “compensating ex- 


- tension of time.” Wells Bros. Co. v.. United States, supra [254 U. S. 83], 86. 


7 In. this case there were two consequences of the discovery that the Home : 
- could not be: built as originally planned. . One was an alteration of, specifica- 
: tions, which ‘resulted in» a slight cut in ‘Tespondent’s. outlay and in. its. com- | 

pensation. The other. was the delay itself; and:for* this’ ‘the time. necessary. 


~ to perform the contract. was equitably adjusted by extension, thereby relieving _ : 


; respondent of liquidated - damages which could otherwise have been imposed. | 
Under the ter ms of the contract, ‘it is entitled. to no more. _ | 


‘The items of expense for which additional goaiponsations 1s caine | 


by appellant. appear to have been incurred.-solely because of the 


failure of the Government to have the venturi tubes ready when 
 neededi These. alleged. costs. are: thus: consequential damages: flow- 
ing from delay, for which additional compensation. would not in any - 
event be allowable under, clause 4, as interpreted by the Supreme | 


~ Court. 


oie In. auppiemctital: finding of fact, Are May 24, 4957, aie ne 
_ tracting officer examined, at the request: of the Board, the further 


PE question whether: the ‘elatih here presented would be. allowable un der - 


either the “changes” provision—clause 3 of the General Provisious— | 


or the “stispension. of work” provision—paragraph 11 of the General 
Conditions—of the contract. ‘His conclusion was that the —— did 5 


: “not, fall within the 1 range of either — those provisions. = 


“6 At PP: 67-69. 
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The Board is unable to find 3 in ane facts of this case any basis for: 
applying clause 8 of the General Provisions.. That clause provides. 
for the allowance of equitable adjustments in the contract. price or” 
— time when ‘ ‘chang es In the drawings and/or specifications” are made: 
7 by. the contracting officer. From the record in the present case it 
seems: quite clear that: the. unavailability: of the venturi tubes caused. 
appellant to make a shift in the sequence of operations it had planned. 
to follow, and ultimately led to-a cessation of all work under. the, 


ee contract. It seems equally clear, however, that- such shift and, such, 


cessation were not attributable . any sete or omissions: of the Gov-: 
ernment, or ‘its representatives, other than the delay in making the 
venturi tubes available. The sequence of operations actually followed: 
by appellant after it learned that the tubes were not available was 
not inconsistent with any requirement of the contract, and, therefore;. 
— the acquiescence of the representatives of the: Government ; im the shift. 
was not. itself a charige within the:meaning of the “changes” provi- 
sion. The alleged order of the contracting officer that the portion of 
the job. which involved interference with. the Friant- Kern Canal be 
completed: by F ebruary 1, 1955, was likewise nota change, for the. 


io performance of this portion of the job by that date was expressly. re- 


quired by: the contract, and did not necessitate availability” - a 
tubes. ° | 

"Reduced to fandametitals, sopailunes claim is that ‘by. the ‘delay | 
in furnishing the venturi tubes. the Government. broke.its contractual 
obligations and thereby made more costly appellant’s performance: 
of its own obligations under the contract. Clause 3 was not designed: 
as a mechanism for the adjustment of claims for breach of éontract,’ 
and the rule of the Rice case that time, not money, is the measure se 


equitable adjustments for delay, applies to it as well as to clause 4.7 


The contracting officer was also correct in deciding that appellant’s 
claim for additional compensation could not be allowed. under para- 
| graph 11 of the General: Conditions. That clause reads as follows: — 

‘The Government may at any time suspend the whole or any part of ‘the work 
under this contract but this right to suspend the work shall not be construed 
as denying the contractor actual, reasonable, and necessary expenseS due to 
delays, caused by such suspension, it. being understood that expenses will not - 
be allowed for such suspensions when ordered by the Government on account. 
of weather conditions. | : 

In the first place, a 1s no ree that the work was ‘Sopa 
| because of any order or request made, or action taken, by.a Government — 


ees official with. the: intent, orin the beliet, that the work should be. stopped, 


t Armond Cassil, Ine, ASBCA No. 438 ‘(June 8, 1950) ;. Chas. ‘AB. Tompkins Co., _ASBCA 
. No. BTO (April 27, 1950) ; Leo Sanders, Army BCA No, 1468, 4 CCF, par. 60, 526 {1948}. 
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and no justification for a determination that a stoppage of the work 
would have been for the convenience or in the interest of the Gov- 
ernment: What happened simply was that when appellant found that | 
the venturi tubes would not be available when it wanted them, it 
changed, on: its own ‘initiative, its planned schedule of operations:so _ 
that it could accomplish without the tubes as much of the work as. it . 

considered. feasible to do in their absence, and then, with the acquies- 

-eence of the Government representatives, stopped work entirely until | 
the tubes arrived. The record does not show why delivery of the 
tubes was delayed, and it may have been because of circumstances that: — 


were beyond the control of the Government... If the Government: was, 


responsible-for the delay, the case would be more in the nature of a 
failure by the Government to. perform its contractual duty of supply- 
_ ing the tubes than of an exercise by the Government of its contractual 
‘right to suspend the work, and if the Government was not tesponsible: _ 
for the delay, its conduct was not the cause of the stoppage of work. 
that ensued. | i bi: 
In the eee lees the § ‘suspension of work” clause sented in: 
this coutract does not grant to the contracting officer, either expressly: 
or by necessary: implication, the authority to make an equitable ad-- 
- justment. in the contract price in order to compensate a contractor: 
for expenses incurred because of a suspension of work directed or: 
“éenequired: by the Government. . The reference in that clause, to “actual, 
reasonable, and necessary expenses due to delays, caused by such. sus-' 


pension” appears to be for the purpose of saving to the contr actor 


the right, which a reservation of suspension authority by the Govern- 
ment would otherwise cause him to lose, of recovering through court 
proceedings such damages as he may have sustained by reason of a. 
suspension order, and not to be for the purpose of creating a basis for _ 
the administrative assessment of those damages. It contains no pro-- 
.. Wision comparable tothe. affirmative authorization, for the making of 


an equitable adjustment by the contracting officer which appears in . 4 


some of the other forms of ‘ ‘suspension of work” clauses, used by 
Government agencies. | a 
The views expressed above are-in line with prior rulings concerning: — 


the effect of a “gaspension of ae clause couched i in the terms of a 


| paragraph 11: 


_ In the. last. analysis, the. question presented by ‘his instant pee > 


ig whether in. the. circumstances here: involved anaward of: additional. : 


compensation is authorized by any of the provisions of the contract. a2 : 


8 Electric Engineering and Constr are Service, ies 63 I. D. 75 (1956) ; Parker-Schram: 
; Company, CA-152 (March 5; 1952); see Harwood-Nebet Construction Co., Ine. v. United. 
_ States, 105 Ct. Cl. 116, 128-56 (1945). a 
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-. The answer to that Grestioas ae be 1n the caberives on the other 


hand, appellant seems to assert that, if it is not entitled to additional | 
compensation under the contract, then it must be entitled to additional 
compensation for breach of contract.. Here appellant appears to have 
in mind decisions in which the Court of Claims has held that: where 


the Government negligently fails to make timely delivery of promised 


material, and thereby unduly delays performance of the contract work, 
the extra costs incurred as a result may be recovered by the contractor _ 
in a suit against the Government for breach of contract.? But those 
decisions do not mean that administrative officers of the Government, 2 
such as the contracting officer or the Board, are authorized to ein : 
and settle unliquidated damage claims of this sort for which no pro- 


_  -vision is made in the contract itself. Quite to the contrary, it is well 


established that the powers conferred on administrative officers by 
the standard. Government. contract. forms do not-extend to: the:allow- - 


~~ ance of claims for unliquidated damages on account of alleged breach 


of contract.” The contracting officer accordingly was right in con- 


oar cluding that, absent. any ground for the allowance of “additonal: 


compensation. under the contract, the instant claim must be regarded 
as one for breach of contract. oh he did not have authority to con- 


sider or settle. ‘Since the Board lacks jurisdiction to determines the 


merits of a claim of this character, no opinion is expressed upon the 
question whether the delay in furnishing the venturl meter tubes 
-was caused by such a want of diligence, or other fault, on the part 
of the representatives of the Government as would amount, in the — 
circumstances of this caxe, to a breach of contract. . | . é | 


Concuusion 


Therefore, pursuant. ‘to. the. authority delegated to the Board of 


Se 2509, as ea: 19 F. R. 9428), the findings a fact and de- 
cision of the contracting officer are affirmed. | 
. Hexpenr J. Se M ember. 
I concur: 
- 'Turropors H. Haas, Chairman. | 
Board member Winiram Suacru, who i 1s on leave, did not partici- 
pate j in | the disposition of this appeal. - 


7 © Thompson Vv. United States, 120. Cte. Cl. 1 (1954) ; Ohalender v. United States, 4127. Ct. 
Cl, 557 (1954) ; ; Harwood-Nebet Construction Co., Ine. v. United States, 105, Ct. cl. 116 


(1945). 
10 Wm. Gann ¢& Sons Vv. United States, 216 U.S, 494 (1910); Continental Iitinois Natt. : 


-. Bank & Trust Co. v. United States, 126 Ct. Cl. 681, 640-41 (1958); Anthony P. Miller, 


Ine. v. United States, 111 Ct. Ci..252, 829-30 (1948) ; Langevin. v. United States, 100 Ct, 
. cl. 15, 29-81. (1943) 5 A. 8. Horner Construction. Co., 63 I. D. 401 ae ie, «ta 


WILBERT PHILLIPS ET AL. He dt BOD a 
| September 28, 1957 Ce 


_WILBERT PHILLIPS | 
ee ee are "FLETCHER G. EDWARDS | | 
| A-27470 — - a Dea September 29; 1957" i a4 
Rules of Practice: rn ‘Statement of Grounds 


_. Where on appeal to the Director, Bureau of. Land Management, to om a decistori . } .e 


Ot a manager: ‘of a. land office the appellant’ files: a statement of the réasons. : 

' for the appeal with. the land office manager, within the 80- -day- period re- . 

en quired for filing the statement, but the statement is . not received by the 

Director. until the 80- day ‘period has" expired, the appeal is pr ‘operly dis-. 

-. missed ‘since the pertinent rules of practice provide: that a statement. of 

: _reasons, if not filed. with. the. notice of: appeal, ‘must. be filed in the office 
of the Director” within 80. days. after the notice of appeal i is filed. 


‘Rules of Practice: ‘Appeals: Timely Filing 


Where: under. the. Department’s rules: of practice a. ‘aocament is ‘required. to : 


- be filed in. the office. of the Director, Bureau of Land Management, the docu- 


: i ment is not. considered filed until such time as it. is. actually: received: in 
at the Dir ector’ Ss ‘office, and a document filed ina land office is not considered a 
ee. filed in the office of the Dir ector, , : | oe 


"APPEAL. FROM THE BUREAU | OF LAND. MANAGEMENT 


“Wilbert Phillips and Fletcher G. Edwards have appealed to. a ce 
2 “Secretary of the Interior from: a decision of the Director, Bureau 1 ee 
_ Land: I Manhagénent,, ‘dated January 29, 1957, ‘which’ dismissed their ~~ 
appeal to the Director from the decision of the manager ofthe land 


_ office at_ Cheyenne, Wyoming, dated-November 1, 1956, holding that 


oil and gas lease uae 039100. had terminated by Gperaten of law _ on 


on Angust 31, 1956. | | 
~The: appeal was ‘dismiised: on the ina that, the ‘ppellunts had | 


_ failed to file'a ‘statement of the reasons for the appeal within the time. . 


allowed. by the ‘Department's rules of ‘Practice. (48 CFR, 1956 Supp., ‘a 
Part 221). | 
The. applicable rules of practice proade that: a person wihitis to 
appeal to the Director must file “in the office of the officer who made 
the decision” a notice of his intention to. appeal within 30 ‘days after 
the person taking the appeal received the decision he is appealing 


from. The notice of appeal may include a statement of the reasons 


for the appeal. and any eet the doe wishes to make, 48 : 
CFR, 1956 seis ah - 221. 2. as 


We se eee. eee Se GAT NG: Ir 
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43 CF R, 1956 Supp. 221.3 provides: 


If the notice of appeal did. not include a statement of the reasons for the 
appeal, such a statement must be filed im. the office of the Director within 30 days 
after the notice of appeal ‘is filed. Failure to file: the statement of reasons 
within the time required. will subject. the appeal to Suny dismissal as oO 7 
vided in § 221.98. * * * [Italics supplied.] ._ “es 


Section 221.98 provides that: 


An appeal to the Director or to the Seer atary will be subject to summary dis- 
missal by the officer to whom it is made for any of the following causes: | 
(a) If a statement of the reasons for the appeal is not included in the notice 
of appeal and is not filed within the time required sacl ict ? 

The record shows that the appellants filed their notes ar eal on. 
November 80, 1956, in the Cheyenne, Wyoming, land office. This was 
the office of the officer rendering the. decision from which the appeal 
was being taken. The notice of "appeal did not contain a statement of 
the reasons for the appeal. Consequently, the appellants were re-- 
quired by the rules of practice to file a statement of the reasons for 
the appeal in the office of the Director on or before December 31, 1956 _ 

(the 30th day, December 30, being a Sunday)... The record shows that. 

on December 14, 1956, the Director’s office addressed aléiter to the — 
attorney for. the appellants. specifically calling his attention to the 

provisions of 48 CFR, 1956 Supp., 221.3. On December 28, 1956, 
the appellants’ statement of reasons was filed in the Cheyenne land 
office. - The statement of reasons was forwarded by the land office to 
the Director, but did not reach the Director’ s office. until J anuary 4, 

- 1957, after the 30-day period had expired. | 
Ta their appeal to the Secretary the appellants contend that Geis 
| staternent of reasons was timely filed in that it was filed within the 
30-day period with the manager of the Cheyenne land office ; that the 
manager acted as the Director’s agent in. receiving’ the statement and» 
recognized his. responsibility. by forwarding the document. to the - 
Director; and that the reason the document did not reach the office 2 
of the Direeer within the time allotted by the rules of practice was” 
due to the delay of the manager’s office in forwarding it. Siete - 
_ The appellants’ argument is without merit. The provisions of 43 ‘ 
CFR 221.3 are written in clear,. simple and unambiguous language. 
The regulation plainly. states that if the statement of reasons is not 
| included | in the notice of appeal it. must be filed “in. the office of the - 
Director” within 30 days after the notice of appeal is filed. . Obvi- 
ously, no one could possibly conclude from this language that filing 
_ the required document in the.manager’s office in Cheyenne:constitutes — 
filing “in the office of the Director”, which is in Washington, D. C.,, 
particularly when the ouneuse ve is contrasted with that in the ite 
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ately precede rile (sec. 221.2), which requires the Notice of saneat | 


to be filed “in the office of the officer who made the decision” appealed __ 


from. Moreover, it should be noted that as a courtesy the office of the: 
Director specifically” reminded the appellants of the provisions of 43 
CFR 221.8 on December 14, 1956. The reminder | came aren from. 
‘Washington, DCs 
_ The Department has held on several occasions uat wiiere an appeal 
was filed in a land office of the Bureau of Land Management within — 
_the 30-day period allowed for the filing of appeals to the Secretary | 
by the rules of practice in effect prior to the revision of 48 CFR, Part 


921, which. became effective on May 1, 1956, but the appeal did not. 


reach the proper office in Washington until after the expiration of 
the 80-day period, the appeal was not timely filed and would be dis- 
missed. David R. Daniel, Melvin R. Taylor, A-27335 (July 16, 
1956); Bh. LL. Greene et al., A-27181 (May 11, 1955), and cases ited 
therein, Also, the euirent rules of practice provide that a document, 
is “filed” in the office where the filing is required when it is. received 

: by a party authorized to receive it (43 CFR, 1956 Supp., 221.92). 
The appellants’ statement of reasons must be held under this regula- 
tion to have been filed on January 4, 1957, at 10 a. m,, the date and 
time 1t was recetved in the office of the Director in Washington, D.C... 
The short answer to the. appellants’ contention. that the manager | 
acted as the Director’ s agent in receiving the statement of reasons is 


that. the manager is not designated under. the rules of practice toact 


‘as the Director S agent. If he is to. be considered .anyone’s agent, he — 
merely: acted as the appellants’. agent. in forwarding the document to 

_ ithe office in which it was required to be filed. Of. 0. B. E aton @ al., 

~ -A-26762 (August. 11, 1953). 

As the appellants’ ‘did not -file-a. statement of: dis reasons _ theit 


- appeal-within the time allowed. by the Department’s rules of practice, = 


the appeal was properly: ‘dismissed. Charles J. ee v. ee a | 
ee A~27461. (June 26,1957). 
_ Therefore, pursuant-to the authority delegated to aie Solicitor: by 


_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 | 


—-F. R. 6794), the decision of the Director, Bureau of Tand are 
ment, is: affirmed. - . 

| EDMUND T. Frrrz, 
Deputy Soltettor, 
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*. Contracts: ‘Damages: ‘Unliquidated Damages—Contracts: Delays of Gove 
_ ernment eo: _ i 
A claim of a clearing contractor for additional compensation pecause: of. in, 


creased costs of performance, and because of a reduction in the sales: “price | 


Of: improvements disposable by the contractor under the: terms of the: con- 
tract, which resulted from delays by the Government in furnishing posses- 
sion of such improvements is: based ona breach: of contract, and may. not be 

*: administratively, deter mined. i ots 


; Contracts: ‘Changes and Extras—Contracts: Acts of Government” 


OA claim: of a: clearing contractor for additional compensation because of a 
- shortage of. marketable materials, which it had a right to. dispose of under 
_. the. terms of the contract, may be allowed under. the “changes” article of 
the’ standard. form of Government construction contract when the shortage 
was due to conduct of the Government. that reduced the quantum of the 
> clearing work to be done by the. contractor. The contractor, however, would 
“not be entitled to additional compensation’ if such missing materials were 
not within the scope of the clearing work to be done: under the contract, 
_ or were removed without the sanction of the. Government after the. PAR Ine. 
of title to the contractor. cf 


BOARD OF CONTRACT APPEALS: aa 


This. fiecicion disposes of a. timely appeal from endings of fact: and 
decision. of the contracting officer dated: May 20, 1957, denying certain 
claims for additional compensation. under’ Contract, No. .14-06-701~ 
2198, dated April 2, 1956, between the United States and Ideker Con- 
struction Company. The contract provided for clearing Lovewell 
Reservoir Site under the schedule of Specifications. No. ‘7 010-396, 
for Bostwick Division, Missouri River. Basin Project, Bureau of Rec- 
lamation,: and fixed a. lump-sum price. for- its: performance. ‘The: 
contract was on standard form No. 23 (revised March 1953) and inz 
corporated the General Provisions of standard form No. 23:A. (March 
1958). Notice to proceed with the work was received by the con: 
- tractor on April 18, 1956, and a. period of 172 days was allowed for 

completion. Although the contract was not completed until December — 
15, 1956, sufficient extensions of time were granted to. relieve the. con- 
tractor fom the payment of any liquidated damages. es 

In its release on contract dated J anuary 16, 1957, the COntmuetor re- — 
served three claims in the total amount of $10, 815. The findings of 
fact from which an appeal has been taken denied all of these claims, 
save for one item of claim Iit, on the ground that they were claims > 


"41 Findings of fact dated October 30, 1956. 
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fort unliquidated damages for br each: of contract which ihe. contr act- 


. ing « officer had no authority to. consider or adjust under the terms of 
the. contract. - The remaining item, amounting to $500, “was based | 


upon the cost of removing fencing. not pr ovided for by the nae: 


- cations, and was allowed i in full. 


The contractor in its brief filed July 8, 1957, states, among ‘other 
> things, that noné of the items for which added compensation Is. sought 
‘ “were mentioned in the specifications. or were of such a nature as could | 


: shave been. reasonably, foreseen. Nevertheless, unless there is a pro-. 


— Vision In- the contract permitting the: adjustment of such, claims, : 
. | they would n not be cognizable by the Board. : , 


I 


The first ani is for additional expenses, in the amount of $2,250, im - 


- allegedly due to. delays by the Government in’ ‘furnishing possession | 


| of farmsteads, buildings, and fences on the area to be cleared. Such - . | 
delays, it is contended, resulted in the contractor incurring increased _ 


~~ costs in performing Work required by the contract, and also a loss of 
, opportunity to make. advantageous sales of certain buildings, which, 
under paragraph. 30 of the specifications, were to become the property ; 
; of the contractor. . 


; - Paragraph 16. (b). of the specifications, which dealt: with nag ander gees 
| of prosecution of .the work, stated that “it is anticipated that entry = 

_ for clearing all: timber and impr ovements may be made on or after “ar 

-. March’15, 1956,” for ; a large portion of the clearing area, and specified | 


later dates for the i remaining portions. This provision being in terms — 
of anticipation. or expectation, it might be. questioned whether it con-- 
: stituted . a definite commitment. that possession. would be delivered _ 


on or before the dates named. However, even if the contract clearly — = 


| and. unequivocally provided for entry or possession by a specified — 


date, this Board would not. be authorized to. determine the claim here 


: asserted. . Iti is well settled that a claim for additional compensation 
based on the alleged delay of the Government in performing its con-— 


-, tractual. Sbligations is a claim for a breach of contract, which is be-. tie | ; 
| yond. the. authority. of. an administrative | official, such. as the cone. a 


= tracting officer or ‘this Board, to deter mine.’ a 
pele ectioad nig 


es “The aanond, claim i is ioe additional eta in ‘the amount of : 
- “ 065 which the contractor asserts to be due on account, of an, alleged | 
. shortage of : mar ketable materials. 


2 Weardco Construction ‘Corporation, 64 I. D. 376 (1957) and cases nares cited ; ‘Norair 
Bngineering Serporation, ASBCA No. 3827, 57-1 BCA per. 1283 etd and eases there i 
cited: 
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a 30 of the specifications provided that all of the existing 
_ Improvements within the area to be cleared should, with certain 
- enumerated exceptions, become the property of. the’ contractor. It 
also provided that the contractor should remove and dispose of, at 
its own expense, all but the excepted improvements, and that no gains 
or losses due to sales of marketable materials salvaged by the contrac- 
_ tor would be deducted from or added to the contract ‘price. The 
drawings made a part of the contract contained detailed lists of the | 
improvements at each farmstead within the clearing area. In addi- | 
tion, the contract included “Schedule Supplement Sheets” that listed 
the major improvements, such as houses and barns. Paragraph 30 of 
the specifications required that these major improvemeits ‘be removed 
from the premises, and prohibited their being disposed of by burn- 
Ing, or Other means, while remaining on Government land. 
~The contractor contends that it did not receive all of the market- 
able materials to which it had a right under the terms of Paragraph 
80. The factual situation. involved, as viewed by the Government, | 
is described by the Department, Counsel i in the following words: | 
; Some of the items. which the contractor complains were missing were shown 
on the lists of improvements set forth on. the maps, and eertain of the missing: 
improvements were ‘not specifically so noted. In. certain cases it appears that 
the landowners, ‘as a part of agreements or understandings under which. the - 
property was acquired by the Government, had been permitted to remove certain 
of the missing improvements. In. other cases: it appears. that. improvements 
_ complained ‘of by the contractor as being missing may have been removed by. the 
former Jandowners: without permission, or were removed by unknown third : 
parties. In some cases, the impr ‘ovements in controversy apparently Were on i 
' the property ‘when the tracts were released. to the contractor, and if removed. 
without the contractor’ s consent, the removal was by unknown third. parties. 
- On the basis of the foregoing statements, the Board is of the opin- 
ion that the claim here in question cannot be considered, at least in - 
its entirety, as being a claim which the contracting officer would have 


- no authority to determine under the terms of the contract. One of - 


those terms is the “changes” article—clause 3 of the General Provi- 
sions—which provides for the making of an equitable adjustment by 
the contracting officer when “changes in the drawings and/or specifi- 
cations” are made by him or his authorized representatives. Boards 
of contract appeals have consistently given a broad construction to 
the “changes” article, and have frequently held that under its provi- 
sions additions to or deletions from the contract work, when made at 
the instance of authorized Government officials, call fo a correspond- 
ing adjustment, which may be either epwene or downward, of the 
contract price.® fos 


. - 3 TCunge. “pxtra Work. Under Wederal Go cetuinent ‘Consteactian Contracts,” 24. Fordham 
L. Rev. 556, 571-74 (1055-56), and cases there cited; particularly in footnotes 62. and, G5, 
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To the extent, to which the Government in the present c case. failed 


t~ make available to the ‘contractor improvements which ‘under ‘the 3 — 7 
terms of the contract were to be removed or disposed of by the con- 
tractor, it could properly be said that the Government changed the _ 


quantum of the work to be-done under the contract and; thereby, 
created a basis for the making: of an-equitable adjustment under the 
“changes” article.t. This equitable adjustment would be measured by 
the difference. between the saving which accrued to.the contractor be- 
cause it did not have to remove or dispose of the missing improve- 
ments and the loss which the contractor sustained because it.could: not 
sell the missing improvements, and would be in favor of the Govern- 
ment if the.saving exceeded the loss and in favor of the contractor if — 
the loss. exceeded | the saving. ‘The distinction between the situation 
here presented and cases such as Paul Jarvis, Inc.® 1s that. in the latter 
the alleged. wrongful conduct of the Government made the perform-_ 
-ance of the contract work more expensive but did not‘alter its quantum 


or-its characteristics, as defined by the specifications and drawings. — 


_ For the. purposes. of the ‘ ‘changes” article, it would not.seem to 
| nine ¢ any difference whether the absence of particular improvements 
was due to agreements. or understandings between. the Government — 
and former landowners or: was due to unauthorized acts of former. 

landowners or unknown third parties, if the particular improvements. 3 


were covered. by the terms of the contract and were not on the land | 


at the time when the Government vies it available to the: contractor ae 
ne for clearing. | | : ta. 

In the event any. of ‘the obi eovelaanis mee to oo missing ‘were 
not. within the scope of the clearing work to be done under the con- — 
— tract, or were removed without the sanction of the Government after | 
the passing of title to the contractor, then it would appear that, as _ 
to such improvements, the contractor would not be entitled to addi- 
‘tional compensation under the ° ~ehanges” article or any other pro- 
vision of the contract. | : 

In the circumstances, therefore, the decision of the contracting 
officer with respect to the claim for shortage of marketable materials 
must be reversed, and the claim must be remanded to the contracting — 
officer for determination i in accordance with the principles set forth 
in this | opinion. it his determination 1 1s not re to the con- 


4+ See Farwell Company, Inc. y, “United ‘States, Ct. Cl. No. 282-52 (March 6, 1957 mie 
H. B. Nelson Construction Co, v. United States, 87 Ct. Cl. 375, 383-86 (1938), cert. denied 
306 U. 8. 661 (1989) ; BR: B. Cotton Co.,.Inc. v. United States, 87 Ct. Cl. 563 (1938) ; 
Appalachian Flooring Co., ASBCA No. 2927 (February 3, 1956) ; Walter J. Harding, Jr., . 
-ASBCA No, 2477. (February 2, 1955) ; American Construction Company, W. D. BCA No. . 
- 583 (November. 22, 1944)... 

864 1. D.. 285 (1957). a 
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, tractor, a further. appeal may ‘be taken: to the Board within the: 30 
_ a allowed: xt the je disputee”, article of the contract. a » abs 

The final eae is ado: qaieanal expenses, in chs amount of $6, 000, | 
‘due to alleged delays and changed conditions. 


‘Except: for one item, this. claim .is predicated. upon. alleged delays 
of the Government éither in awarding the contract, in-giving ‘work 


orders, or in making available various tracts included in the-area to — 


‘be cleared. While the contractor seems to argue that the delays. re- 
sulted in “changed conditions,” it is quite clear that this is not the 
case, if the term be used in its legal sense, for the authorities are 
plainly to the effect that delays of the Government do not come within 
the “changed conditions”. provision of the standard form of Govern- 
ment construction contract.’ As the subject contract: contains no 
provision for adjustments in the contract price due to delays attribut- 
able to the Government, these delay items, like those of claim I, con- 
stitute a claim. for breach of contract that. would be beyond the au- 
thority of the contracting officer or this Board to determine. 

The remaining item of claim III, in the amount. of $1,000, appears 
to be predicated-on the ground that the contractor’s work was made 
nore expensive by a large and continuous flow of water at Mile No. 1 
of the clearing area. The contractor asserts that the flow.was not-a 
natural one and could have been controlled by. the Government, but 
the circumstances leading to these assertions are not explained.» In» 
any event, the contractor has not alleged any facts which, if proved, 
would warrant a-determination that the contracting officer erred in 
finding this’ item to be a claim for breach of contract. Hence, 1t. must, — 
be concluded’ that the claim, as peers Is not a ‘proper. clea ect for 
administrative: determination. cee | = = 


“‘Conciuston: 


- ‘Therefore, pursuant to the authority delegated: to the Bead of 
Cute Appeals by the Secretary of the Interior (sec. 24, Order No. 
9509, as amended; 19 F. R. 9428), the decision of the contracting offi: 

cer upon claims ¥ and Tits is affirmed, and, with respect: to claim IL , 2 


6 After deduction of the $500. item allowed by the eee ne officer. eee 
ae | Weardco Construction Corporation, 64 I. D. (3876 ABT )e ae 
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a he deceon | is ee cad the claim. remanded at deterininiition a 
a: accordance with “the prineiples set, forth 1 in the Board’s opinion, 


, -‘Panovonn iH. Haas, ¢. hiirman. 
| coe concur: 7 7 oe aes 
| Herne I _Siavermen, M ember. 


. pate in ‘the determination of this s appeal. 
_ CONSTRUCTION OF ‘RECORDING REQUIREMENT OF SECTION 4, ACT a 
| OF AUGUST 11, 1955. (69 STAT. 681; 80 U.S. C. SEG. ou 


; Statutory Constrnction : Generally _ 


‘The rule that where no penalty is provided i in. a statute, none can, be assessed . 


... ig. not. universal. It must be. weighed in the light of the language of the 
an statute. ‘granting a right. or imposing an obligation, : In particular, ‘statutes 


are dealing with. thé: public lands place’a ‘responsibility upon the Secretary to 

- See that they are enforced: Even though they have neglected to specifically 

‘ fix. that: ‘esponsibility in’ “him, it falls there naturally’ because’ ‘Of gener al 
"statutes vesting authority i in:him-over. the. ‘bnblle lands. ee | 


Siaaiory Construction: Legislative History ee ee 
When’ the: question. arises. whether. a statute i is 5 mandatory. « or directory it. is 


- mecesgary to ‘determine the. intent of ‘Congress. and, “when. ‘resort to ‘the .- 
_ legislative history shows. not only" that. the purpose to be served réquires a 


construction that ‘the statute ‘is. mandatory’ ‘but evidence’ of a a positive intent se 
“to make it so, it must: be treated as such: Ee See ete PERERA eS at oe 


“ine Claims: ‘Title—Statutory, Gonstiuction: Gener ally 


- a ‘The general rule. that. a statute may not. be retroactively construed : ‘So as to 
a , affect -yésted possessory rights | or ‘titles is. ‘not applicable” to" recording 
~ “statutes Drovided a reasonable. time t is: allowed for’ recording. ee See bites 


oe “Ooror 30;'1987. 
| 2% To: THE Dinovon, Bursa o or ¢ LAN6 Mawacnment.: 


i: Tn your ‘memorandim of February 25, you ee asked Whether’ i it i 
is eoessary tor the owner of a valid mining: clairh, located: t prior. to 
j ‘Griot to a  gubest hit withdrawal of the land for’} power ‘purposes | or 
. after restoration of the land from withdrawal under section 24 of the 
 Federal:Power Act: (40 Stat: 1075, as amended 16 'U.'S.'C. sec.’ 818), 
to file for record a copy of the notice of the location of his claim as 
-‘Yequired by section 4 of the act of August ane 1955. (69 Stat. 681; 80 - 
UP 82.0. see’ 623), , and whether, if he does nit, his claim’ may ‘be for- a 
‘feited « or r declared: null and void. _You also. ask whether if a location 
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was made on. auvectone: withdrawn ae ‘the e filing for record of the : 
location notice would make the claim valid. | 


Your inguiry. was prompted by protests spatabe the iclucion’ in fis : 
regulations under the act of the following: _ : 
* * * Section 4 applies to unpatented. locations for lands referved to in sec- 


~ tion 185.103 only if: 


(1) The location was made on or after August 11, 1955, or, 

(2)- The’ location was made | prior to August 11, 1955, and prior to the with: 
drawal or reservation of the lands for power purposes, or - 

(3) The location was made prior to August 11, 1955, on lands while they were 
withdrawn or reserved for power purposes but after such lands had been opened 
or restored . to location. only pursuant to a: favorable determination. -by the 
Federal Power. Commission under section. 26 of the Federal Power Act... [21 
F. R. 8946.] . | 


The objection went to clanses -. and @)s and thet reason. for it was 


stated: to be that — q 


To interpret section 4 as. imposing forfeiture peiiailties for’ ‘hondomipiiaiise would: © 


as to claims. located after enactment, violate the statutory construction, rule | 


that noncompliance gives rise only to such penalty results as are. spécified, and — 
also would, as to valid claims located prior to. enactment * *, add new. Jlimita- 
tions and restrictions contrary to the express language of section 5 and thus 
violate vested rights. . - 


The proposed regulations a6 nee pieooribe wi any peoaiy: nor oe a 


- law. However, they state that the copy of the notice “must” be filed - 
while the act says it “shall” be-filed. With this exception, the regula- | 
tion contains no requirement that is not also contained im the act. 


It is suggested that the word “shall” be substituted in the regulations : 


for the word “must” where the latter is used as above. indicated. 


- Notwithstanding the absence of any penal provision in the particu: 


Jar law itself, there is authority. elsewhere in the statutes which applies, 


yF Peundty 103. F 2d.613 (Lllss-1989) ; V. : 
83 F. Od 370 Sse ee A reasonable construction rather than . 


and it is my opinion that it 1s necessary for the mining claim owners | 
‘specified i in section 4 to file their notices of location. Compliance with 


this requirement will not result in limiting or restricting the rights | 
acquired by location. Those rights are ‘expressly reservéd from’ litni-’ 
tation or restriction by section 5 which, in terms, provides that nothing 
in the act “shall be construed to ais or restrict the rights of the 
owner or owners of any valid mining claim located prior to the date 
of withdrawal or reservation.” The claims are not necessarily thereby 
reserved from extinction because “limit or restrict” is to restrain 
within bounds, to confine. Neither word means “‘to destroy. or pro- 
hibit.” Dart v. Céty of Gulf port, 118 So. 441 (Miss., 1997). 
The question hinges to some extent upon whether the provision is 


; mandatory or directive. To determine that it is necessary to ascertain - 


the intent of Congress i in enacting it. American Automobile Ins. Co. 
‘qughan: vidohn C.. Winston, 
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one rendering the statute absurd must be given. 7 aughan vi Winston; 3° 


“supra. And, where mandatory construction, is necessary to make a 
statute oper ate, it must be given. Territory v. Canvassing Board, 5 . 


Alaska 602 (1917) ; Stiner v. Powells acs Hardware Co., a 5 S. Ww. 
; 2d 406, (Tenn., 1934) ; 82.0. JS. 376. 

“The statute is mandatory mm fort m. aes word ‘shall? whien used 
ina statute | Coe ee ae oe tng Ba 


al 


| * - ” is gener ally imperative. or + mandatoiy ; [and the or rdinary: meaning of Ante . 
guage should always be favored. Minor v. M echanics Bank of Alevandria, 1 Pet. 
— 46) but’ it may be construed. as merely | permissive. or directory, (as ‘equivalent : 
to “may,” )- to” earry out the legislative intention. and in cases where n0 right or. 
benefit to ary one depends on its being taken in. the imperative sense, and: where 
no public or private right is impaired by its interpretation in the other. sense. 
[Ttalics, added. ai ‘Black's: Law Dictionary, 2d ed., 1910," a oe 
It is never:so. construed in the face-of facts. which. ronsonably. appear 
to require a construction of the word as mandatory, as where it is the 
essence. of the. thing requir ed. Kavanaugh v. Fash, 74. F. 2d 485° 
(1934). The facts here appear to bear a stricter interpr etation. The 
word: “shall” is used 17 times in the act. In 16.instances, the present 
one included, there is nothing in the language to indicate that its mean- 
ing 1s directory. Rather, it appears.in each of those instances to make 
a requirement or a prohibition mandatory. In the particular. in- . 
stance, the requirement is coupled with one applicable to locations 
made ation the date of the act. The one exception becomes'so because 
of qualifying language respecting regulations “The Secretary shall 
establish such rules and regulations as he deems desirable * * *.” 
[Italics added.] The general: presumption is that identical words 
used in different parts of the same act are intended to have the same 
Meaning... Courtauld v. Legh, 4 Exh. 126, 130 (1869) ; Atlantic Clean- 
ers & Dyers v. United States, 286 U.S. 497, 433 (1982). As said in | 


the last case, the presumption is not rigid and readily. yields where 


there is:such:a variance in their use as to justify a different interpre- 
tation. With the one exception noted, there is no variance in the 17 | 


uses of the word here and where it is used as here twice in the same. 


_ sentence, and is clearly mandatory as to locations made after the date 
of the act, its mandatory character as to prior locations seems evident. ._ 
~The legislative history: of the bill (H. R. 100, 84th Cong., Ist sess.) 


fully supports this conclusion and further shows that failure to record 


the location will render. the claim invalid. ‘The Department’s: report — 
to the Senate. Committee on Interior and Insular Affairs « on the bill 
stated: “We assume that, under section 4 of. the bill, failure to record | 


location would render the claim invalid * *.*.” “The. Department’s a 


aie was 6 quoted in. full. in, 1 Danae: Report ae 1150, Sth: hae Ast ag 
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- “ $e88., ¢ on-the bill and. became a part si that réport, Not. only did Cas 


si gress. enact. section 4 with Knowledge of the Department’s interpre- ; 
tation but since the same language appears in the. letter to the Direc- - 
_ tor of the Budget recommending that. the President ‘sign the bill, it~ 

_-- appears that the bill was passed by Congress and signed by the Presi- 
_ dent with this assumption in mind. Enactment of the law in the pres- 

ence of Congress’ knowledge of the Department’s interpretation of 


= this: provision, obvious in its fatal consequences, plus the lack of any — 


evidence of any contrary comment in the Congress not: to say action — 


ie : to change the. language. of the bill is persuasive that “shall” was 1 in- - 


: tended to have the effect that the Department:ascribed to it: 
_. Even if the construction given by the Department had not pene iIn- 
; corporated i in the Committee report and thus adopted-by the Commit- 


; tee as its own cone yrueen it would still be entitled to great ete - 
‘ Thus, | | Se ae Pope c 


7 + sg ‘We | may aécord to the construction expounded during dhe’ course “of ‘the 
a hearings at least that weig echt which this Court has in the past given to the con- eS 
'- . temporaneous interpretation. of an administrative agency. affected by a statute, 

especially where it appears that the agency has actively sponsored the particu- 


lar. provisions. which it interprets...* * * Shaping v. United. ca 335, U: ‘8. 1,12 


(1948). 


For. although the Department ay not dr aft the bill it did report 


: | “favorably upon it. 


-... 'Phis interpretation, is- consistent with the. Eheory y. a ‘Gonerees in 
- ‘enacting thelaw. While.it was proposed thereby to extend the opera- | 
_ ‘tion of the-mining laws to’ power site lands, it was, at the same time, | 
they purpose to protect and preserve the Government’s potential power — 
resources. .Thus, although the act-opens. certain, powersite areas to 
. mining, it takes care to avoid any interference with the use of the — 
_ Jand for power purposes. . While the “restriction” on the title acquired | 
bya location made under the.act applies only to: claims located. after 


-- its-date, it must have been obvious to Congress as a minimum that 


_ proper sifonconieat of the law against. such Sclavnis made-it- necessary 
- for the land office to have a record of all prior claims. It has long 


e been well recognized in the decisions that lode locations are. fr equently 


| : made so.as to conflict: with earlier locations on: the surface .for the | 


2 purpose of-securing the fullest possible. extra-lateral rights, and the 


authority granted. to use the surface of the later locations for power 


use could not be adequately exercised without knowledge of the areas. 


covered by prior locations necessary to avoid trespassinig: on vested. 
- rights bya power permittee. Congress, of course,.is aware of this. 
. problem which is well portrayed in the decisions of the courts and the — 
Department. and other legislation passed by the same. Congress Tec- 
oes the problems resulting from multiple use, . e By Public Law : 
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167 [69 ‘stat. 367 f(s That Congress was concerned ain the or to. «8,. 
| -preser ve potential powersites 18 evident fr om the ree in i. . Rept. : pee 


— 86, 84th: Cong:; sist: sess. ; page ‘Qe 


| Mineral ‘resource. development which ‘appears mecessary - today gaat: take ‘into ~~" 


: consideration Dreservation of tomorrow’ S. potenial sites for hydroelectric oe 
‘development. . 3 or 


By way. of emphasis, the statement Was. andes on. 1 the floor of the ae - 


ate that it was, ‘intended that power rights will: be paramount. _ Cate: 2 


Record, July 28, 1955, Ps 10217. ‘[101 Cong. Ree. 11830.) 


a courts: will. ‘construe the details of an. act in conformity with its domi: 
nating general purpose, will read text in the light. of context and will interpret: 


. the text so far as the Meaning of the. words fairly. permits so as: to carry out. _ 


in particular cases the. generally expressed legislative policy... “Securities. and Ea- 
. change Comm. v. C. M. J oiner. Leasing Corp. et al., 320. U. 8. 344, 350 ( 1943). | 


= On: page 5 of the same report [H. Rept. 86] it 1s said that. 


- Section A would require owners of any unpatented mining claim to file * me. a ea i 
copy of. a. notice of location * *°*, All claimants. would be. required: to file for ee a.” 
; record. $k ge statement as. to the assessment | work” done. * ‘ | italics 4 


: added. le 


| Note that the’ owners oe any claim are e required ba fie copies of loca-_ 


tion. notices | and all claimants would be required to file proof of as- as 





- sessiiiént: work. oDhese two. statements can: be consistently, interpreted. - 


only to mean that Congress. felt it necessary: to. have’ a record of all a 


- claims regardless of when’ they were located. 


This conclusion appears at first. glance. to run. counter to two > well a 


_ recognized principles: (2 ). that legislation. cannot operate retroactively 
to adversely affect existing valid tights, and (2) that where. oe law ~ 

does not prescribe a penalty: none can ordinarily be imposed. - a 

_. (2) As to the first obj ection, this.is a: recording statute. Seaticn. 4 : 

“se provides that, the location. notice shall, be filed for.regord: --It’ ‘has: been. a 


often held ‘that. filing | and ‘recording statutes which retroact’ upon 


| pre- existing instruments do not. violate any constitutional provision, 
ifa reasonable. time’ Is- given to. comply. Vance v. V ance, 108. US. 
514. (1888).; is ackson. et dem Hart v. Lamphire, 3 Pet. (28 U. S. . 280 - 


(1880) ; Connecticut Mutual Life Ens..Co.v. Talbot, 14 N. gE 586. : 


(ind, 1887)... They - do. not. impair ‘the. obligation - ‘of. contracts. a 


. Knights of: Maccabees v. “Nitsch, 95. N.. W.. 626 (Nebr. 1908) ; Myers : 


vy. Wheelock, ‘BT. Pac. 956. (Kans, 1899). ‘Nor are. vested rights die’ 
~ vested. in violation of the Federal Constitution, Stafford v. Lich, %,.-- 


Calif. 47 9 (1857 Va See also Tucker v. Harris, 18 Ga. 1.and. Farmers Sa caps _ 
~ National Bank. & Trust. Co. of Reading to Use of. Adams v. Berks 
County Real EB state Co. et al, 5 A. 9d 94. (Pa., 1989), the latter hold-- — 


ing. that the rule. does. not apply where no time is given, to. comply, | 
Tt is true that there. are decisions in some States,. namely, New. York 


. and Towa, to the contrary, but gener rally the pr inciple:i 1S all 1 accepted oe sere 
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one. 121 A. L. RB. 909. . It is. also true that such statutes usually, + In 
terms, provide penalties but the question of absence in this enactment 
of a specific penalty provision is separately considered. 7 

(2) The rule that where the law does not prescribe : a penalty, one — 
will not be judicially assessed was applied in ‘Zerres v. Varina, 134 
Fed. 610 (1905) ; Last Chance Mining Co. v. Bunker Hil & 8. MM. Cos: 
131 Fed. 579 (1904); see also Sturtevant v. Vogel, 167— Fed. 448 
(1909) ; Ball v. Bed Rock T. & M. Co., 36 Calif. 214, 219 (1868); 
Johnson v. McLaughlin, 4. Pac. 130, gerne Bush. v. French, 25 Pace. 
816, 830 (Ariz., 1874) and Ford v. Campbell, 92 Pac. 206; 208 (Nev., 
1907). The State court cases cited appear to be squarely ‘to: the point, 
_ but the Last Chance case, supra, rests the decision | ‘upon ‘the. actual . 
knowledge of the relocator while the Sturtevant case, swpra, construes 
an Alaskan statute which merely required recorders to receive loca- 
_ tion certificates for record if the specified fee was paid, as being merely 

permissive. ‘All of the cases construe State statutes, none of which 
affect the rights of the State but apply only to the rights of relocators 
of the same mining ground. Here the use or disposal of the land by 
the United States for. the purposes . the Federal Power Act:is 
involved. | 

A number of years aaa to. the. above- cited decisions, ae 
Supreme Court of the United States said with respect to penalties : 


The absence of penalty is not controlling. The creation ofa legal right: by -- 


language suitable to that end does not require for its effectiveness. the imposi- 
tion of statutory penalties, Many lights are enfor ced for which no. statutory. | 
penalties are provided. In the case of the statute in question; there is an ab- 
sence of penalty, in the sense of specially prescribed punishment, with respect 
to the arbitral awards and the prohibition of change in conditions pending the 
investigation and report of an emergency. board, but in each. instance, a legal 
obligation is created and the statutory. requirements. are. susceptible of enforce- 


~~ Inent by pr oceedings. appropriate to. ‘each. ‘The’ same: is. true of the prohibition . 


of interfer ence or coercion in connection with the choice of Tepresentatives. ‘The 
right is created and’ the remedy exists. Teras & N. ig ‘R. Co. v. ay. Clerks, 281. 
U.S. 548, 569-70 (1930). e ate 
The same case. pointed out that “* * * an ‘ition sities of 
duty contained in a legislative enactment may be of imperfect. obliga- 
tion because not enforceable i in terms * * *” but in Virginia fey. Co. 
v. System Federation, 300 U. S. 515, 547 (1937), it applied the same 
rule to’such “an affirmative declaration of duty.” The statute con- 
strued in Texas ete. v. Ry. C1 orks, supra, provided that representatives 
sh all be designated by each of: the parties, without inference Influence, 
or coercion exercised by either party over the self- organization or des- - 
ignation of representatives by the other. In the Virginia Ry. Co. 
case, supra, it was provided that an interstate railway carrier shall 
‘treat with certain certified representatives of a craft or class and this . 
, ‘provision y Was held to be enforceable, In the same e case, the Court also | 
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expr eased: another rule quite g general i in its application, tha is appli- a 


cable here saying : “As: we. cannot. assume that its addition: to the stat- | 
ute was purposeless, we must take its meaning to be ‘that which the 7 
_ words suggest * * * en | * 
: However, unless it c can be said that the general mining Jaw i 1s merely 
: directory i in its requirements for maintaining oa claim and qualifying 


it for patent, we are not required, to say that: this. provision is one 


: without. a penalty. As was said in Cameron v.. United States, O52 
‘U.S. 450, 460° (1920), the execution of. the laws regulating the acqui- 


-~ gition of rights 1 in the public lands is confided to the land department 4 
and the: head of that department i is charged with seeing that this. au-.. 


: thority 3 1s rightly exercised to. the end that valid claims may be rec- 
- ognized, invalid ones eliminated, and: the rights of the public pre- 

served. It was there: recognized that. the mining law does. not, in 
itself confer. authority in the land department. to. declare. a mining» 


 dlaim for which no application. for patent has been filed to be null — 
ea and void but, it said, the law did not place it elsewhere and. that, ab-— | 

: sent some. direction. to the contrary, the general provisions vesting oe 
a authority. in the land department also. vested that authority. (The 7 


Jaw contains no provision. vesting . authority in anyone.).: It cited 


Catholic Bishop of Nesqually v. Gibbon, 158 U. S. 155 (1895) and 


| Cosmos Exploration Co. v. Gray Eagle. Ott Co., 190 U.S. 301 (1908), 
“to support its conclusion that the Secretary fas broad powers to de- 


termine any questions arising under the. public land (and. mineral) 


Z laws. In United States v. eae 222 U. 8. 518, 520 een the Court 
~~ gaid:. fee Ae x Sie Secee 
. Much. of our agonal legisiation ig. embodied in cote or. ipsecuk a collections ‘ 
of general. rules, each dealing ina comprehensive way with some. gener al-sub- — 


‘ject, such as ‘the: customs, internal revenue, public lands, Indians,. and ‘patents —— 


- for. inventions : and iti is. the settled, rule of decision in this. court: that. jwhere| there - 

is subsequent: legislation: ‘upon: such ’ a subject: it carries with it an’ implication =! 
_..that:.the general rules are:not-superseded,-but are to be > applied in-its:  enforce- ae 

- ment, ‘Save as the contrary clearly appears. | : 


; In the: Cosinios: case,’ Supra, the Sous said with h respect, to the Forest | 


cx Reserve Act: 


aS and the administration of the act is. to be governed by the general 


system adopted. by the’ United ‘States for the administration of the laws: re- _ 


garding its public lands. 


Ea See. also to the same effect United naan v. Jefferson Electric ome ~~ 


291 U. 8.886, 396 (1984) ; Panama R. RB. Co. v. Tohinson,264 U.S. 875 
- (1994) and Undted States v. Sweet, 245 U. S. 568, 572 (1918). These — 

_ cases are per tinent here because the act under discdaon amends the _ 
mining laws. ‘8. ae 1150, 84th ie: Ist. sess., last paragraph, _ 


tesa &, Tile 
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beginning on page 6. . ig ene - imposes : an. aaitonal requir vient — 


on the owners of certain mining claims. ‘Section 9325 of the Revised | 
- Statutes (30 U. S. C. sec..29);.- ‘which. provides: for.patents:to.mining: ~ 
- claims, expressly provides that before a claim owner can obtain a ~ 
patent he must have “complied with the ter ms’ > of the mining law and : 


must. show such compliance. under oath. ‘Tt. can hardly be said that a - 


claim can be laintained after failure to comply with a positive re-_ 
‘quirement; of. the. Jaw. compliance. with which is also essential to’ the 

issuance Of a p atent. tT his is not to say that compliance with ail patent . 
requirements is necessary to the maintenance of a claim. But where, — 
as here, compliance i is required within a fixed period (not necessarily | 
inclusive of a date when patent is applied for) rather than: solely as. 
one of the conditions to the issuance of a patent, failure to comply 


precludes not only the patenting of the claim but invalidates - the 


claim itself just as much as if the failure related to a pr ovision in the — 


original mining law which this law amends, and the rules that have _ 


customarily been ‘applied with respect to violations of the earlier law | 
are equally to be applied here. |. | : : 
| “The ' ‘answer ‘to your first question is “that it Is necessary for the oe 
owner of a claim located prior to a withdrawal for power purposes | to 


file a copy of his location notice in the land office for record within Se 


one year after enactment of Public Law 359, 84th Congress, Ist. sess.. 7 
[act of: Aug. A1, 1955, 69-stat. 681-] oa 7 : 
Failure to file’ as required results 1 ina forfeiture of ae aa | 
~The: same answers apply to your second question which relates to 


locations on:land opened to location under section. 24 of the Federal ; 7 


Power Act, supra. The law makes no exceptions. | so 
Giestion 3 relates to claims located on lands restor ed to mining _ 
location ‘arid located prior to the date of the act. Since: the land in — 
the claims continues to be subj ect to use for power- purposes, they would . 
appear ‘to be - in the same’ “category as’ the other’ claims- considered | 
herein and the answer r already een wal 1 apply to them as. well. 


| Brae F. Baers, | 


Ss olicitor. : 
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erate OF JOHN THOMAS, ‘DECEASED CAYUSE ALLOTTEE 1 NO. 228 _ 
es AND - fe dag 
‘ESTATE or JOSEPH THOMAS, ‘DECEASED UMATILLA c | 
os ALLOTTER NO, 877 7 7 . tae 
| panne a - | | Decided November 6, 1957 


4 Indian Lands: ‘Descent and Distribution peanpion of Death | 


An Examiner of. Inheritance may hear and ‘determine the issue: of. sgiGther . 
- an Indian, -by reason of his unexplained absence, is to be. presumed dead. Pe 


| (25. CFR 81.20.) At common law and under the statutes of Oregon, a. per- | 
=e son is presumed to be dead after an unexplained absence of 7 years. at 


| ‘Indian Lands: ‘Descent and Distribution: ‘Presumption of Death | 
i To determine death :to have occurred at an earlier date than ri year Ss, evidence 


| 2 “must show facts or ‘circumstances which would establish that it was at an __ Oa & « 


“earlier date.” Sta precise period. as to time of death must be established, 


it» must be: done so by evidence of such character as: to make it urebabls. -_ . 


3. that he died at the particular time.. 


: Indian Lands: Descent and Distribution: Intestate Succession ne 


~The: doctrine of ancestral descent is not applicable to an adult. Indian’ estate 3 
under reson. statutory laws. = a a Aeees 


APPEAL FROM AN EXAMINER OF INHERITANCE 
_ ss BUREAU OF INDIAN AFFAIRS) __ 


Mr. J oe ae through his attorneys, Ralph Garrin, ogres: 


~ Young, McCollock and Dezendorf, has appealed to the Secretary of ie 


the Interior. from a decision of an Examiner of Inheritance dated 
August. 29, 1956, denying his. petition for rehearing in the joint. tnat-— 
ter of the Estates of John Thomas, deceased Cayuse Allottee. No. 223 
and Joseph Thomas, deceased Umatilla Allottee No. 877. | 


J ohn ‘Thomas, the father of J Joseph Thomas, died testate on i Septem. PS 


_ ber 22, 1940, at. the age of 52, a resident of Oregon, leaving a re- 
- stricted estate valued at $63, S11. 09. J oseph Thomas, a-resident. of 
Oregon, who disappeared on August 38, 1989, was by decree. issued by 


° the. Examiner of Inheritance on June 20, 1956, presumed to have died — o 


intestate on August. 3, 1946, at the age of 35 years, being 7 years from 
the time of his disappéarance, leaving a restricted estate valued at 
- $6,259.53... Orders by the Examiner of Inheritance in these estates, 


both dated. June 20, 1956, approved. the will of John Thomas dated = - : 
oe October 18, 1928, Thick: devised his entire estate, with the exception 4 


of some Garesteicted: personal property, to his son, J oseph Thomas, 


and determined that J oseph Thomas was survived by his maternal | 


- half brother, Samuel J. Luton, who was found to be entitled to the - 
~ entire estate of Joseph Thomas and further found that Samuel J. 
Luton died December 18, 1954, intestate, leaving as his only heir at 
a law, ] his wite,.. Emma J Luton. By. these. findings, both estates vested 
ed ee 449197571 ares ae mg , tee 641, D., No. 41 
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in’Emma J. Luton. “Mr. Joe Hayes, a first-cousin of the decedent, — 
John Thomas, represented by Attorney Ralph Currin, contended that 
Joseph. Thomas should ‘be declared. legally dead:as of the time of his 
disappearance In 1939, which would-be prior .to the death of his father, 
John Thomas, wher eupon Joe aes would inherit the estate of his 
cousin, John Thomas... ~ 
The facts pertaining to the disappearance of Joseph Thomas : ap- 
pear to be that, in 1939, at the age of 28, he was employed at a CCC - 
camp in Warm ‘Springs, Oregon, and that on or about Atgust 3, 19389, 
accompanied by a friend Tony Benson, he went to Portland, Oregon: 
that Joseph left.his friend to buy a shirt, stating that he would return 
and meet. his friend. at a. definite place, near where they would find . 
a room. He failed to return and has not been heard of since. His 
friend searched for him and. made i inquiry. of. the police. Hei Is said 
to have had an inclination to quarrel and fight: when stimulated by 
drink. He-did not ‘appear:to have any catise or reason for disappear- 
ing, being in no trouble of any kind, and it appears that he intended ~ 
to return with-his friend to the CCC camp at: Warm Springs... He _ 
. has not communicated. with the Agency: requesting lease-money;.-as- 
he had always done regularly before his disappearance. :A’ diligent — 
search and i inquiry, failed. to Produce Lee information, relative to his 
whereabouts. : . | 
In his petition for oe an notice, of appeal; appellant Joe — 
Hayes contends that the laws ‘of the State of Oregon’ are applicable : 
in determining dates of death, heirship, and all matters relating — 
thereto and ‘chat a party not heard from for 77 years is presumed dead 
- (Oregon ‘Revised Statutes 41.360 (26)); that the presumption of — 
death applies. only to the fact, of death and not to the time of death ; | 
and that the date of death may be established by cir -cumstantial evi- 
dence. Appellant urges that the only évidence relevant to the date of 
death shows without contradiction that J foseph Thomas died at the — 
date of his disappearance and that there is no evidence in’ the record 
justifying the finding that J oseph Thomas died on August 3, 1946. 
In the alternative, : petitioner urges that should’ the Ewaininer of 
Inheritance adhere to his prior. ruling that J oseph Thomas died on 
August 8, 1946, Joe Hayes, nevertheless, is the sole. heir of J oseph 
Thomas, basing that contention upon the ancestral property theory, 
whereby, 1n’ the case of real property which came to an intestate by » 
descent, devise or gift from an ancestor, all those relatives of the 
half blood who are not of the blood of the ancestor ‘are excluded. He 
contends that although’ the provision as to ‘brothers and sisters con- 
tained in the statute (Oreg. Rey. Stat. ‘11. 020 (4)) generally applies 
to half bloods unless the contrary intent, appears, Oregon does follow. 
the ancestral property theory by statute in the case of minors. Ore 
gon Revised Statutes 11.020 _ (5) 5 Cordon Vv. Gregg, 164: Ore. 306, 9 - 
P. 2d 723, 101 P. 2d 414 no 
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| ‘Tn his order denying ihe petition for ‘rehearing, the Henagnsr made ie 

findings that, on the basis of previous: determinations by. the Depart- 

Tent and court decisions reported in such ¢ases,’.and from the record 

established in this’ matter, the disappearance was the’ cause of death 


rather than that death was the cause of the. disappearance, and that — 


under Oregon, statutes, Joseph Thomas could not have been declared — 
legally dead: before the. expiration of 7 years’. unexplained absence. — 
The Examiner rejected the petitioner’s contention as to the apph- 
cability of Oregon Revised Statutes, ue 020, (b) by. holding that it 
applies only to estates of1 minor decedents.. Past! | 
~~ 95. CFR. 81.20 provides that. an. Examiner of. ‘inheritances may 7 

hear and deterinine the issue. of whether an Indian, by. reason of-his 

unexplained. absence, is to. be presumed. ‘to be dead. The Depart- 
ment in its determination’ of this issue has. adopted. the laws of the 
state of domicile of the decedent.2 . ‘The applicable Oregon. statute 
(Oreg. Rev. Stat. 41. 360 (26)). provides that a party not heard from 
for 7 years is. presumed dead. It is established law that the pre- 
sumption of death. applies only to the fact of death: and not to the | 
time of death, and that there is no presumption that death occurred — 
at any. particular time during the 4-year. period of absence, and a 
that. the date of death, like other facts, may. be. established by cir- 
cumstantial evidence. We cannot agree with the contention of 


appellant that it is the ‘general rule that mere disappearance, when 


surrounding circumstances show: No: motive for such disappearance 


is sufficient: to. justify a. finding of death at. or near the date. of 


disappearance. it may appear. in evidence that circumstances ex- 


isted or events have occurred by which it may be inferred that. the _ 


date of death was. at about the time of. disappearance. or some other 
time during the ‘year period, but a mere. disappearance without 
motive’ will not in itself accelerate. the date of death prior. to. the’ 
termination of the “V-year period. In Davie vy. Briggs, SURED, the - 
— oe eee ee re Se fae" 3 

ee ee a appears: in. ‘evideiice : that the haere: person, within. ‘ihe seven 
years, encountered some specific peril, or within that: period. came within. the 
range of some impending. or immediate danger, which might, Yeasonably . be 
expected to. destroy life, the court or’ Pe aay infer that, life ceased before 
the expiration of the seven years. x, ik oe ee a ee ee 
In the same case, ‘the Court cited. Taylor’ S Proatise é One . the Lanw of 
Evidence (sec. 17) that a _ ay : 


S * ans * although ae person - who - has not. “heen . ‘heard. eo ‘tor seven years is. | 
pr esumed to. be dead, the law raises ‘no ) presumption | as. to ‘the time of his 


Ys 1 Davie v. Briggs, 97 i s. 628 (asts): Butler ¥. ‘sup. Ct., Tndenondent, Order of Faresters;, 
53 Wash. 118, 101 Pae. ASL (1909) ; Crazy Baby, Cheyenne Wo. 2952 (Probate 66480-19) 5 
Theodore Headman, Ponca Unallotted. (Probate: $4188-35). : 

. 2 Hstate of Jack (Jacque). - Naylor, Yakima | /Allottee: No... 4523, Probate. Noe -20100-50. . 
(1A-623 : also Estate of Columbus: Tulee, Yakima Allottee No. 2860, Probate No. 2283744. 
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death ; and, therefore, if any one has ae establish ee precise period ‘during 
- those seven years at which ‘such person died; he' must ‘do so by evidence, .and 
‘ean neither rely, on ‘the one hand; on - ‘the presumption: of. death, hor, ‘on: the 
sors: upon the presumption of the continuance of life. ©. ee 7 
In Mutual Life Insurance el ke se ave ew. Y York \ v. . Zimmerman 

75 F.2d 758 (1935), the court said: ee = , ) 


B® * rd death must be established. at: a ‘definite date before the expiration | 
7 of the seven years, something besides» the presumption is necessary. | ee, 

_ The circumstances attending the disappearance of J oseph ‘Thomas 
are that he was expected to return to meet this friend; that he was 
expected to return to the CCC camp at Warm Springs: that he left 
to buy a shirt; that he had a tendency to become quarrelsome: and 
fight when induced by strong drink; and that he did not continue to 
request from the Agency his rent money which has been accumu- 
lating from the time of his disappearance. We do not believe that 

these circumstances necessarily indicate any peril or danger. Nor is 
‘the fact that he was expected to return a justification for the pre- 
sumption that he met death at any particular time. ‘The fact, how- 
ever, that he did not request, as was his usual habit, the funds avail- . 
able to him from the Agency, is admittedly a circumstance tending.to 
show that death may have occurred at some time prior to the end of 
the 7-year period, but certainly that single circumstance does not 
establish a date with any certainty. In. the absence of evidence 
justifying the fixing of an. approximate date when death most likely - 
occurred, it can only be determined that he died on some day within 
the 7-year period and that at the end of the 7~year period he is pre- 
sumed to be dead. Otherwise stated, hei is peur? to be dead from 
and after the 7-year period. — 

The great weight of authority i ig to the effect aiat the fixing of.a 
time of death earlier than the 7 years. is a ‘question: of fact to be 
determined by a jury, and that such a determination i is proper with- 
out evidence of specific peril or immediate danger in the case of a 
party known to be sober, industrious, with strong domestic attach- . 
ments and great: affection for his family, and‘ with fine. regular habits 
who j journeys from his home and is never again heard of. Tésdale-v. 
The Connecticut Mutual Life Insurance Company, 26 Iowa 170 
(1868) ; Butler v. Supreme Court, Independent Order of Foresters, . 
supra.. Such is not the case in the life of. Joseph. Thomas since none 
of these qualities appear to fit with his habits or. way of. life. - The 


_ only circumstance surrounding his: disappearance which might be said 


to indicate that death could possibly have occurred sometime during 
the 7 years is his failure to request rent money due him. But the. 
record does not ‘contain evidence fixing the time when ‘request, tor 
finds was last made or when requests may have been made. - Such 
_ éyidénce, ‘to affect: or’ control inheritance, must. be such as to show 
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that death occurred at the time of his Taippsiranea or. Lie Sep- | 
tember 22, 1940, the date: of his father’s death, which is not borne 
out ‘by the econ ‘We believe that the determination’ by the Ex-. 
-aminer of Inheritance that J oseph Thomas was presumed to be dead 


on Angust 3, 1946, ‘was elas under the law: and the evidence i im this -_ = | 


matter. fee 
We Are agree with: the finding of the ievaminioe as to the fierther | 
2B contention of. appellant: in: the: alternative: that under section 5 of. 

Oregon Revised Statutes, 111.020 Samuel. J. Luton, not being of the 


blood of the ancestor. J ohn Thomas) from whom the property - 


came to the decedent (S oseph. Thomas), could not inherit: the -prop- 


| erty. The statute is applicable only to. estates of: minors and can 1. be, | “e | 


given no consideration i in this matter. | 3 
- Therefore, pursuant: to the authority: delegated to ‘ie Sclicitor iby 


the Secretary of the Interior (sec. 25, Order No. 2509, as revised; 17 _ = 
-F. R.6798), the order of the Examiner of Inheritance. denying: the - 


- petition for rehearing is affirmed, and the appeal is dismissed. - 


‘The Superintendent of the Uinatilla Indian Agency, Pendleton, iar . 
Oregon, is directed to distribute the decedents’ estates: in accordance —. 


| with ee Examiner's S orders dated - une 20, 1956. 


| Epaconp 7. Frrrz, oa 

| x —— Solicitor. a 

oe Boa SEABOARD om COMPANY 
A-27479 a | Decided Wovember 75: 1957 


Oil and Gas: Leases: “Hittengions. Wien”. | ee 
| . The ‘holder of: a noncompetitive oil and gas lease. is not given: 3. ‘His fase | 


rH contractual right . to a. 5-year extension | which ‘prevails over all ae 


extension provisions of ‘the Mineral Teasing, Act, as amended. 
| Oil and Gas Leases: Extensions | | 


~The owner. of a noncompetitive oil and gas ipawe which - is producing in ae: | 
) quantities. at the end. of the primary term of the lease is not entitled to a 


| B+year. extension as to such of the leased land as may not be situated ; 2 . 
within the. known geologic s structure of a producing oil or gas field at tbat oe Bo 


7 time. a | | 

- Oil and Gas Lea: Extensions—0i and Gas Leases: ‘Unit and a Cooperative “3 

Agreements = : eds fi = 
<7 “The owner: ofa noncompetitive ‘oil. and gas Jease’ eo lease i is committed: ee, | 
a unit plan is not. entitled to a 5-year extension of his lease granted by 


section 17: of the. Mineral Leasing. Act naoe the lease. is extended by” the | 
“DEO VIRIONS of section 17. (b) of the act. : . | 
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r% a APPEAL. FROM THE BUREAU oF LAND. MANAGEMENT ; 


een Oil. Company. has ‘appealed. to the Secretary of the Tn 
| (enon from a decision..of the. Director, Bureau of Land Management, 
dated February. 19, 1957, which. affirmed: the decision. of the manager 


= of the Cheyenne, Wyoming, land: office, dated. September. Of. 1955, 


ce estan its a aragecen for a evens, extension of oil ae gas lease 
ing Act, ‘as. amended: (30. U. Ss. C., 1952 ed., ct Tv, sec. 0 206), 

, OU and: gas. lease. Wyoming ( 0846 was issued to: Robert. R. Rose, Jr. e 
on. September 1,. 1950, for. a. period: of 5: years. The lease was com- 
mitted almost, in, its entirety - to. the Whistle Creek unit plan approved 
on October 26,1951 .(I-Sec. No. 884). On March 18, 1952, assign- 
ments of undivided interests in all: the land. committed. to. the. unit 
| agreement, from , Rose. to the. appellant. and others. were approved, 
_ the. assigned. land being carried - under,..a. new : -serial,. Wyoming. 


0846 (A).°, Production from the unit.area. was, first obtainad: on 


_ November %, 1951, from.a well completed on that. date. . Two sub- 
sequent. wells. alsp obtained production in 1952, and. on. the basis of 
the three wells.a participating. area. was established on July 22, 1952, ; 
effective as of November 7, 1951. The participating area was en- 
_ tlarged on August 30, 1955. At no time was: any part. of lease 
~ Wyoming 0846 (A) clade in the participating area nor was any 
discovery ever made on the lease. : 7 
-. On August 26, 1955, 5 days before the sepication of they primary 
term of the lease, the. ‘appellant and the other-record titleholders of 
the lease filed an application for a 5-year extension of the lease as to 
an 80-acre tract. At the time the application for extension was filed. 
the lease was still committed to the Whistle. Creek unit. - 
On September 27, 1955, the application for extension ‘was ‘rejected 
on the ground, that the lease was automatically. extended by reason of | 
‘production in paying quantities on the Whistle Creek unit. The | 


| _ manager held the lease “extended automatically. for so long as oil or 


gas 1s produced i in paying quantities.” Seaboard appealed from this 
decision on October 24, ‘1955. No action was immediately taken on : 
the appeal. . | 
On November. 9, 1955, a. ieonuaion of the Whistle Creak unit area 
was approved, effective. as of De 1, 1955, which eliminated the 


- lease involved. from the unit. . 


| On November 10, 1955, es manager ae a ee holding that 
the. lease, having been elated from the unit, was continued in effect. 
for 2 years after the elimination from the unit, or until September 30, 
1957, and “so long. thereafter as oil or 2 is’ "produced : m ‘paying | 
quantities. . es ps i io | | 


1 The remaining land. in Wyoming 0846 (A) ° was reassigned to Hake in an assignment 
filed on August 31, 1955, and approved on September 19, 1955. .The reassigned land has — 
= been included in serial Wyoming. 0846 (C), thus leaving. ay 80 acres in Wyoming 0846 (A). 
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The Dirsctie’ 5  dasision affirmed the manager’ S decision’ of: Septem: 
ber 24, 1955, ae held that the a was in ‘error Bs the extent ae 
oil or gas is produced in ae ‘quanititieg.” “The Dircstat said that 
the lease would continue so long as it remained. committed to the unit 
‘agreement. Although: the Director did not: expressly affirm. the man- 
ager’s decision of November 10,°1955; ‘because no appeal was taken: 
from that decision, he agreed. with the manager’s ruling: The appel- 
lant has appealed to the Secretary from the Director’s decision. = 
- ‘The question. presented by this appeal ‘is, basically, whether the 
holder of a unitized. noncompetitive oil and gas lease: which isnot _ 
situated within the known geologic structure of ai a producing oil 0 or gas’ 
"or gas or sharing i in any. production. of oil. or gas ; from the unit, area 4 
‘entitled to a,5-year extension. pursuant.to section 17 of. the Mineral. 


Leasing Act, as amended, or only to continuation so long as itiscom-. 


mitted to thie unit agreement, as provided in section 17 (b) of the Min- 
eral Leasing: Act, as amended: (30 U. 8. .C., 1952 ed. , Supp. TY, sec.. 
296e).. A second. question. 18 presented. as ‘5 how ae the lease con- 
tinues after its elimination from. the unit agreement. .. 2 7 
, The fourth paragraph of section 17 (b), as. amended by. the act. of oe 

- J uly 29, 1954 (68 Stat. 585), provides i in part as follows: : 


| Any on daca for a term. of twenty. years, or. any renewal thereof, or. any. 

. portion of such. lease that, has become. the subject of a cooperative. or. unit. plan. 
of. development . or operation. of a-,pool,, field, or. like area, which plan has the. 
approval of the Secretary of the Interior, shall continue in force until the ter- 
mination of such plan. Any other lease issued under ‘any section of this’ Act _ 
which has heretofore or. may. hereafter be: committed to any such plan that con- 


| tains a general provision: for allocation. of oil or gas, shall continue in: force and. Bs 
_. effect as to. the land’ committed,: -so long:as the: lease’ remains. ‘subject to the plan: 


, Provided, That. production is had in paying quantities. under the plan prior to the. . 
| expiration date. of the term. of such lease. ae Any lease which shall be elim-. 
inated from. any such approved or prescribed plan, .* * ed and: any lease’ which 
shall be in effect at.the termination of any such approved or. prescribed plan 
*,* * shall continue-in effect for the original term: thereof, but for not Jess than: 
two. years, and SO: long: thereafter as’ oil. or gas is. produced In paying. quantities. | 


There is no’ ‘dispute, that the appellant’s lease was entitled toa con-- 
| tinuation of its term past the expiration’ of. its primary term on 
— August 31, 1955; pursuant .to the second seritence of the. quoted para- ‘ 
— graph. The ‘Whistle Creek unit agreement contains’ a general pro- 


vision for: allocation of production, and. ‘production in paying 


_ quantities was obtained ‘from ‘the unit area prior to the expiration date 
os of the primary term Of appellant's lease. ‘Therefore; t the Urea 7 

“unit plan, which was, eantil October 1, ‘1955, when thes unit. area, oe 
contracted and the appellant’ s lease: was: eliminated from the e plan. | 
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Thereafter, pursuant to the last sentence at the quoted. paragraph, the 

appellant’s lease was entitled to a Qyear extension from October 1, 
1955, or until September 30,.1957, and so long thereafter as oil or a 
should be produced) in | paying quantities. . ‘This 1 is. what the Dir ector. 
held. | 
‘The aeolian, however rere that although it is entitled’ to the 
extensions just described, it may elect to take the 5—year extension. 

- provided by: section 17 of ‘the Mineral Leasing Act, as amended. The 
third paragraph. ‘of that. section, as amended. by. the act 08 J uly.2 29, es 
1954, ‘supra, provides i in part. as follows: | 7 


Upon the. expiration of the initial aveveutt term: of : ary Honéempetiive’ lease. 
maintained in accordance with applicable statutory. requirements: and regula-_ 


tions, the record titleholder thereof, shall ‘be. nul to a single extension of — 


the lease, unless then otherwise provided by jaw * * * A noncompetitive lease, x 


as to lands not within the known geologic structure ot a sede oil or gas field, _ 


wae 


“produced in paying quantities. ak x 


Lhe! appellant | bases its: contention on ¥ the ground that it fee a con- 
tractual right to a 5-year extension of which it cannot be deprived. 
This ground i is unsound. There is not a word i in the appellant’s lease 
concerning. 5-year extensions” ‘On the contrary, the lease was issued’ 

“subject to any unit agreement heretofore or hereafter approved by 
the Secretary. of the ‘Interior, the provisions of said agreement. to 
govern the lands subject thereto where inconsistencies with the terms _ 
of this lease occur” (sec. 1). . Section 2. (b) of the lease also. obligates: | 
the lessee to subscribe toand operate under a unit plan upon. demand 
of the Secretary. The lease provides generally i in its opening para-. | 
7 graph that it is issued “under, pursuant, and subject to the terms and. — 

provisions of the [Mineral Deas go] act of February 25, 1920 (41 
Stat. 437), as ‘amended, hereinafter referred to as the act, and to all 


shall be extended for a period of five years and sO pAonS thereafter as on or ford is” 


: _reasonable regulations of the Secretary of the Interior now or here- i 


after.in force when. not inconsistent with on oo and. specifi a 
"visions herein * * *.” 7 7 
It is apparent. from: these. provisions ‘that: one must. turn. to the | 
statute and regulations to determine the lessee’s rights. If anything, — 
the lease indicates that. if -it 1s. unitized the provisions: of ae act = 
governing unitization control. eas | | ea 
As we have seen, the provisions dated frou section. ha oe are 
clearly applicable to the appellant’s lease. On their face, the pro-- 
visions quoted from section 17 are also applicable. If both sections — 
in fact are applicable, there would be merit to the appellant’s position one 
that it has the right to elect. under which section it desires an ex-._ 


“s tension of its lease, ‘The. Director. simply . stated, in effect, that a 


2 new lease instrument was not axacataa when Wyoming 0846 (ay Was dented by 
assignment. The provisions of the segregated lease are the same.as the provisions of the . 
original lease issued to Rose; therefore, it is to. the original lease that we must look to 
Aerermne the provisions of the arpelaate? lease. , 


es 405) _ ee oe. : o a ae “SEABOARD OIL. COn a = en cet oe AQ9- 

Ce a November, 1957 - i fe aeaeeee 
ha “Bede section 7 (by is s applicable, section 17 is “not. He: did not | 
give reasons for his conclusion. : re ere ke | 
“To determine the answer to the quastion eerie it is necessary 
to consider other provisions of the Mineral Leasing Act and to delve 
_ into the history of the pertinent provisions. As originally enacted. ~ 
“in. 1920, section 17 provided that land situated within the known 
| geologic structure: of a “producing oil or gas field should’ be leased 

competitively for periods of 20 years with. the right in the lessees to 
_ renew their leases for successive periods of 10 years (41 Stat. 443), | 
~ For land not’ so situated, section 13 of the act provided for the is- 
suance noncompetitively of 2-year prospecting permits (41 Stat. 441). 
This system was drastically changed by the act of August 21, 1985. (49 - 
Stat. 674) , which abolished the system of prospecting permits and | 

| 20-year leases. Section 17 was amended to provide for the issuance, 


7 competitively, of leases on land within the known. geologic structure 


of. a producing field and, noncompetitively, of leases on land not sO 
situated (49 Stat. 67 6). ‘The leases were to be issued for terms of _ 


10. years and 5 years, respectively, ‘ | ‘and so long thereafter as oil or 


- gas 1s. produced i in paying quantities.” ‘Thus leases issued. after Au-- - 


. gust 21, 1935, were not subject to renewal. They were extended past 


a ‘their respective ‘fixed, terms only if production i In paying ‘quantities 


7 was being obtained. at the end of the fixed. terms. And, in the case ; > 
OF noncompetitive leases, production i im. paying quantities would-con- — 


tinue - a lease even though all of the land in the lease was not. a 7 


: within the known. geologic structure ofa producing field. = Bee 
on With the. outbreak of World War Ti, many. holders. of Aencom: 
ae petitive leases: found. it. difficult, or ‘impossible because of wartime 


‘ _ conditions to drill their leases. Accordingly, Congress passed the act os 


of July” 29, 1942, (56 Stat. 726), section 1 of which: gave noncom-. —— 7 
ame petitive lessees: a, preference right to obtain a new lease for such. parts | 


of their leased - lands as were not situated on the known geologic | 


structure of a producing field at the end of the 5-year term of their ws 
leases. By the acts of December 22, 1943 (57 Stat. 608), September 


27, 1944 (58 Stat. 755), and November 30, 1945 (59 Stat. 587), section 
1 of the 1942 act was amended to provide that such leases should be 
extended to December 31, 1946, as to lands for which a preference-— 
right lease could not: be obtained, i. e., lands situated on a producing 


- structure. See Solicitor’s: opinion, 58 I. D. 766. (1944) ; Solicitor’s 


opinion, 60 I. D. 260 (1948). Thus, the 1942 act, as amended, drew a 
distinction as to extensions between land situated on a producing 
_ structure and land situated outside of such a structure. ‘However, so 


_. far as Iam aware, it. was always understood. that if a lease. were pro- 
a ducing i in paying quantities at.the end of its fixed term, it would be 

- continued in its entirety so long as. production continued, without sh gs 
pas regard. to whether the leased land: was ae or partly: situated on ao 


ee 449197572 t. Re 
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producing tates In. other. words, ‘producing eye: were re- 
garded as being 1 in an entirely different category from nonproducing | 
leases. Only in the latter category was it considered . necessary for 
extension ‘purposes to determine whether the leased land» was situated v 
within or outside of a producing structure. | ie 
The Mineral Leasing Act was extensively | revised by. the ‘et a ? 
August. 8, 1946 (60 Stat. 950). The 1942 act was repealed and in 
lieu thereof section 17 was amended to give the holder of a non- | 
competitive lease a right to a single 5-year extension as to land . 
not on a. producing structure. Except for a reduction of the fixed — 
term of competitive leases from 10 to 5 years, the, 1946 act: made no 
change i in the basic term of leases, 1 i. e., section ive continued to pro-| 
_ vide that. leases “shall be for a primary term of five years: and shall 
- continue. so long thereafter as ol or “gas is Droduspd: in n paying . 
7 quantities.” 7 
— .. In view of the bakground of the Beyear Renee ‘provision. ‘it | 
p would seem that the. same understanding should prevail, regarding 
that provision as. prevailed. with respect, to" preference- -right leases 


under - the. 1942 act. This seems. to have. been. true until fairly 


“recently. On “May 15, 1957, the manager. of the Santa Fe land 
office granted a. ‘B-year extension as to part of the land in lease — 
Santa Fe. 080536, held by Edna Ione Hall, which was, not situated - 
on. a producing. structure, even though production was obtained on 
memorandum dated J une 24, 1957, to the State Coe for New. é 
- Mexico, the Acting. Director of the Bureau of Land Management 
declared that the lease was. extended in its entirety by -virtue of 
E _ production and directed that the 5-year extension. be revoked. % 
_ The Acting Director’ s position is sound in light of the history of | 
the Mineral Leasing Act just related. This. history shows. rather 
conclusively that extensions were first provided for in 1942.to give 
relief to lessees whose leases. could not. be extended, ‘because they 


were unable to obtain production. ‘Producing leases presented no 


Ss problem. because they were continued in their. entirety. so long as 
production continued. It. would. therefore seem plain that the 2 
holder of a producing lease is not entitled to a 5-year extension o 


_. .for such part. of his leased-land as is not situated. within a Amown 7 
oe geologic structure of a producing field. 


In addition to the 5-year extension, the 1946 act t provided re a ms 
number of other extensions. Extensions were provided i in cases of — 
payment of compensatory royalty (sec..17, 5th par.), subsurface 
storage (sec. 17 (b), 6th par.), segregation of leases by partial as- 


| -signments (sec. 80 (a); 80 U. 8. C., 1952 ed., sec. .187a), and, of uv 


| course, unitization. The 1946 ‘act, however, did not correlate the — ; 


-varlous extension provisions. ‘Tt did not say, in the event two or | 


_ more extension provisions were applicable, which one ‘should con- Pn 


: ee ae ee P20 'SRABOARD. ODL COLT Fo itera: AML 


an ovember Ts 1957 


SS trol, “The | answer, sathérefore,. isa ‘matter. of. ‘statutory. ‘constuction 2 < ; . 
i based: upon... what, seemingly -was the Congressional. intent. Thus, 
as we haveé-.séen,: it appears .quite plain that’ the. S-year extension 


“ provision does’ not apply to producing leases. - ‘On theother. hand, in - 


the case of a partial: assignment ‘of a leasé.as. to: land ‘not on a pro- 7 


~~ ducing. structure, where ‘the assigned lease is entitled to a Q-year — 
extension following a discovery on the retained portion. of the lease, 
-which extension. would carry the assigned lease past its primary 


_ term, there seems to be no: reason why the holder of the assigned. lease 


may not elect to take the'5year extension at the end of the primary 
term instead of the 2-year extension. It has so been held by the 
- Director of the Bureau of Land Management. Stanolind Oil and — 
- Gas. Company et al., BLM-A. 013349, ‘ete. (April. 30, 1956) ; Clinch 
Drilling Company, BLM-A 013387, ate: (November. 16, 1956). : 
The question then. is whether the extension of .a. noncompetitive 7 
. Jease committed to a unit agreement falls in the category of extensions 


of producing | leases or. in the category of extension provisions: like the 


| assignment provision. The history. of the “unitization | ‘provision 
shows clearly that a unitized lease falls i in the category. of producing 


leases... Prior to the 1946 act. there ‘was no statutory. provision for the 


| extension of unitized. leases except 20-year leases, Unitizéd leases. 
dependent upon production. for continuance beyond their fixed terms 3 
_ were therefore seemingly dependent upon actual production for con- 


. tinuance. However, because of provisions in unit agreements — that Daas 
drilling and producing operations performed on any unitized land 


would be. deemed. to be operations under and for the benefit of all uni- 


tized | leases, the Department held that all ‘unitized noncompetitive  ~ 
leases would be extended so long as there was pr oduction in paying 
quantities. anywhere. in the unit area. All unitized leases were In: ~ 


effect. deemed to be a single consolidated lease so far as production — 


was concerned. When. the 1946 act was before the. Congress. for con- a 


- sideration, the Department recommended the inclusion of a provision 
which would ratify and. expressly sanction the Departments practice 


of extending unitized leases. Congress adopted the. Department’s as. 
proposal without change.' : It is indisputable therefore that the in- — 


tent of section 7 (b) was to extend unitized noncompetitive leases 
on the theory that they are all, in effect, a single consolidated lease so 
that production anywhere i in the unit area will extend all the leases | 
even though there is no actual production from.or allocated to a par- 


ticular lease and even though the land in a lease is not even deemed _ : 


to be situated on the known geologic structure of a producing field. 

es The Whistle Creek unit agreement specifically embodies this theory 

of unitization. ‘Section 18 oe the agreement bas mm Dart. as 
follows: : 7 7 ies 


$The. departmental senetes and “the aGoptior: of the tinitization provision ih the 1946 . 
act are set forth fully: in Generat Petroleum Corporation et at, 59 I. D. 383 tel de an 
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18. ‘LEASES AND CONTRACTS conForMep ‘AND EXTENDED. as OR ss 
The terms, conditions, and provisions of all leases, subleases; bad other. con- / 
tracts relating to exploration, drilling, development, or. operation: ‘for! oil: or ‘gas_ 
‘of lands.committed to this. agreement. are hereby expressly modified and amended. 


.to the extent necessary to make the same conform. to. the provisions hereof, but 


otherwise to remain in full force and effect; and the parties hereto hereby con- | 
| ‘sent. that the Secretary. shall and: by. his approval hereof, * * ¥ does hereby : 
establish, alter, change, or revoke the drilling, producing, ‘rental; minimum 
royalty, and royalty requirements of Federal leases committed hereto and the 
‘ regulations in respect thereto to conform said requirements to. the provisions: of 
‘this agreement, and, without limiting the generality of the foregoing, all leases, 
--gubleases, and contracts are particularly ‘modified in, ‘aecordarice, with | the - 
following :. . Ae ee 7 ae ae ere 
en ba a : % er | i “et ae 
. “(by ‘Drilling and producing operations performed hereunder ‘upon: any ‘tract 
: of unitized lands will be accepted and deemed to be Derormed upon and for the “ 
ae benefit of each and every tract of unitized land *.* #40 oe 2 


‘Under subsection (b) the producing éperations: ‘cdndiietea' in 1 the ae 


7 Whistle Creek unit area must be deemed.to have been conducted on 


the. appellant’s. lease, thus investing it with the character of a pro- 
| dueing lease. This was done by the express agreement of all parties 
. to the unit plan. In the circumstances, as the appellant’s lease must 
be deemed ‘to have been a producing lease for purposes of continua- 
tion beyond its primary term,. there is hardly a question that, it is not 
entitled to a 5-year extension. The appellant admits that. this has" 
- been the consistent ruling of the. Director of the Bureau of Land 
: Management.’ : oe 
_. The case of ZH. Leslie Parker, Mt. N. Wheeler, 62 ca D. 88. (1985), : 
* does not require or point to a different conclusion. “That case in- 
volved a 20-year Jease committed to a unit agreement which was. 
‘terminated before the 20-year term of the lease expired. ‘The ques- 
_tion presented was whether, in order to secure continuance of the lease — 
a beyond its 20-year term, it. was necessary for the lessees to apply for | 
a 10-year renewal or whether the lease would continue for so long.as 


oO “it was producing i in paying quantities, pursuant to the last. sentence of : 


the fourth paragraph of section 17 (b). The Department held that 
“the lessees could elect which extension they wanted. It is readily. ap- 
‘parent that the facts and issues were entirely different from those. _ 
presented here. Moreover, nothing said in that decision 3 is Sat variance 
with the conclusion reached here. 2 

‘It results then that the appellant was. not ontiiled to. a i | 
- extension. and that its lease continued past the end of its primary 
| term. ‘(August 31, oo) until the leased land was eliminated from the 


nae 4 This section is the same as section 18 of the standard form of unit agreement. ‘See 

80 CFR, 1956 Supp., 226.12... es 
8B, Clyde Olpin, Salt Lake City: 065034 (September 21, 1953) : : ora oe. stmpson,. Santa 
Fe 078412 {October 21, 1953) ; Pacific Western Oil Corporation, Buffalo 044376 (February Z 
.. 4, see. ; Dan WwW. Johnston, ne: Pee pomnnelet patie Fe Oie2e5 fo aahcas 18, 


i as} we et aye ae ie 1: ' ‘SIMMONS | ; = aS oe ee | 413, 
7 ee “November 15, 1957 a 
2 ‘Whistle Creek: on October 1, 1955. “Thereafter, pursuant to. tha ast i 


sentence of the fourth paragraph. of section 17 (b), the lease-was _ 


extended for a period of 2 years, or ‘until September 30, 1957, the’ 
original term of the lease having expired prior to the elimination of ce 
the leased land from: the unit. 
Therefore,’ pursuarit: to the authority ‘ddlewited: io the’ Solicitor: by 
“the Seéretary of the Interior ‘(sec. 23, Order No. 2509, as Tevised ; 
17 F- R 6% bak : the Director’ s ‘decision 3 is s affirmed. : 


-Moaeo RD T: Frrrz,’ AS 
_ Acting Solieitor. 


ye | a 2D. a SIMMONS : 
: Agmars ; eo Decided November 15, 1957 


rt and Gas. Leases! Reinstatement 


A request: to vacate. decisions approving “pattial assignments of - noneompetitive” | 
. ‘oil and: gas” leases’ and. returning the. lands - assigned to the. base leases. on 
the ‘ground: that. parties did. not intend the assignments to be made will. be” 


= Tejected where . the. parties did not appeal from the decisions. approving: . | 
.. the assignments: within the time allowed, the assignments are. regular‘on 


- oe. face, . and the parties, although informed of the a of the aoe 
are _ ments, made no protest against them. 
- O11 and Gas Leases: ‘Extensions -_ 


An oil and: gas. lease: which: enters an: extenders ee of 2. years. t0r reasons. 
a a other : than production does. not fall into. the. category of leases in their: ex- 
‘tended ‘term because of production. upon. the obtaining of Droduetion during : 

_ the 2-year extended term. . a oe . es —_ 


Oil and - Gas Leases: Assignments | 7 Oo | 
e The: approval of an assignment: of. a document filed by the Gaities which ¢ on . | 


its” face is a valid assig gnment. of record title. will not later be ‘vacated nS 


on. the unilateral. assertion .of one- party that’ the. document was. in- 
tended solely for collateral security purposes. - 


Rules of Practice: Appeals: : Generally 


The failure to pay a $5 filing fee for each of two leases involved in an ‘appeal 
to the Director from a manager’s decision does not require that the appeal 
be dismissed where (1) the regulation, later amended, was not clear, (2) 
the manager’s decision stated that an appeal involving the. two leases: must: 
be accompanied. by a -filing fee of $5:and (3). the manager accepted the 

_ $5 fee as sufficient. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


dD. J. Simmons has appealed. to the: Secretary: of the Interior from 
a decision dated February. 15, 1957, of the Director of the Bureau of 


Land Management which. affirmed the action of the manager of the _ 


Santa Fe land office i in denying his. request that. two. decisions, dated — 
‘February 9, 1954, of the Chief, Branch: of | Leasing, Division of 
Minerals, Burea of Land Management, be. vacated. Each of these 
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decisions approved. the assignment. Of a. gees from. Smnene to. a. 
| group of assignees, known. as the. Boyer ; group, and a partial OBIE DS 
a maent of each, lease by! the latter to Simmons. - 
There are two groups of leases involved 1 in. this Ste namely, 


Sante Fe 079947, 079947—A, 079947-B, and’ 080000,.080000-A, and 


080000-B. The base leases (079947. pac 080000). were issued for a 
5-year term, effective June: 1, 1947. As a result of a partial assign- 
ment of each of the base. leases to J ohn. AL Grambling, the “A” leases . 
were created during the primary term of. the base leases. Upon the 
-expiration:of the 5-year terms.on May 31, 1952, it was determined 

that Santa Fe 079947—A was extended for 2 years, or to May 31, 1954, — 
because the land covered by it was included within the known geologic 
structure of the Blanco Field.and. drilling operations were being 

conducted on the leasehold (30 U. ‘S. C., 1952 ed., sec. 226; 43 CFR, © 
1949 ed., 192.121) and that Santa.Fe- 080000-A" was “extended for 2: 

years from March 3, 1952, the date of a. discovery. on base lease Santa — 


Mee Fe 080000 (30 U. Ss. C. 1959 ed., sec, 187a; 48 CFR, 1949 ed. , 192. 144). 2 
| Memorandum to Manager, Land and ‘Survey Office, ‘Santa Fe, New 


- Mexico,.from Acting Oil and Gas Supervisor, Roswell, New. Mexico, 


7 dated: Jane 16,:1952.% 24° 


- On August. 4 1952, assignments of che «A ese fon ‘Gatnebline | 
| ¥6: Simmons were filed. The assignment of Santa Fe 080000—A. was 
approved in a decision dated August 7,.1952, of the associate manager. 

Although it appears that the saeignment! of Santa: Fe 079947—A may 

have bean approved on. September 9, 1952, the record apparently was — 


not ‘clear ‘on this. point so that the decision. of February 9; 1954 — 


7 (supra), approved it specifically. In any event, there 1s no question 
concerning the validity of this assignment. - 
Santa Fe 080000-A became a producing lease’ by virtue. oe a dis- 
“govery made on October 12, 1952, and Santa Fe 079947—A‘ became a — 
producing. lease because of a discovery made on December 18, 1952. 
Thereafter, on May 21, 1953, a partial assignment, of each, oe) lease 
from the Boyer group to Simmons was filed. Although both assign- 
, ments are undated, the parties. to them completed the acknowledg- 
ments on various dates ‘from January 29, 1953, ‘to May 91, 1958. 
Receipt. of these partial. assignments. was acknowledged in a letter. 
dated July 29, 1953, from the manager to Simmons... At the time these 
assignments Were filed (on May 21, 1953), there. was nothing of record 
_ showing how the a ee had penne any? interést 1 in the “A” 
deases. OE ie ee fen we tee | 
tT Lease SE 080000-A should also have been extended. to ) May ‘31, 1954, pursuant to: 43 7 
CFR, 1949 ed., 192.121, See Associate Manager’ s decision, DL Jd. Simmona, August 7, 1952, . 
stating the ‘existenice of all the facts required for ‘an extension’ pursuant to-sec. 192.121 but . 
then concluding that the lease was extended to March 3, 1954, pursuant to 48.. CFR, 1949 
| - ec peach is inuaterial eos nee ‘when it became vecessary: Sto” determine. the expiration 


date of. the lease, the proper: date was:used., Memorandum, Oil & Gas Supervisor, Roswell, 
. ‘New Mexico, . to Manoger, Land e Survey Office, New Mexico, dated July 1, » 1954. = e 


YW ovember 15, 1957 


On I uly’: 93, "1953; “théte: ‘were ‘filed assignments, dated Deismber 3 31, ae 


| 1952, of both ae leases in their entirety from Simmions to the Boyer . 
- group. The: manager acknowledged the filing of these and two ee : 
assignments - in a. letter dated August 38,1953, to Boyer.” | ae 
On January 18, 1954, the Stanolind Oil: and Gas Coinipbitiy filed’ “ 
with the Director, ‘Bureau of Land: Management, ‘a ‘request’ for’ ap- 
proval of an ‘operating agreemenit dated December 1, 1953, in which 
Simmons and the Boyer group named it as s operator for the “A leases os 
and two others. Sn oe. | 
‘In separate ‘decisions dated obihay 9, ‘1954, “the: - Chief, “Byatich 
of Leasing, Division of Minerals, approved (e3 . the assignment of 
Santa Fe 07 9947—-A from Simmons to the Boyer , group and the. re- 
assignment | of part, of this lease from the Boyer group to Simmons, , 
| which created | a new lease numbered. ‘Santa, Fe 079947-B, A). the | 


i the veaisigiinént of part of ci from the Boyer group te Sinmiéna a 


~~ which created : a new v lease numbered 080000-B, and (3) the operating - 
agreement. "te 

Ina tiéitioraidam’ dated J ily i 1954, te the Minaper: Land ‘and a 

| Survey Office, Santa, Fe, from the Oil aad Gas Supervisor, Roswell, | 


New Mexico, | concerning the extension and expiration of oil and gas. a -_ 
leases in “May 1954, the “A? leases were listed as considered extended PENS, 
| by producing operations and the’ sey leases as s having expired during: : 


: that month. 


“In August and ‘September of 1954, the manager and ‘Stanolind es 
exchanged several letters. relating to ‘the payment of rentals on ‘the ae 
“B” leases. Stanolind:. was informed that’ the “B” Jeases had termi- 
nated during May 1954. ‘Stariolind ’ maintained that, production. Mi 


having been obtained on’ the “A” ‘leases prior to the filing ‘of ‘the © 


partial assignments In May 1953 which led to the “B” leases, the “B” | 


leases | were to remain in force for 2 years thereafter or to May 1955. 
On Septemiber 99, 1954, the manager wrote Stanolind that’ his‘in- 
formation was. based’ on ‘the Ou and Gas’ Supervisor's S “memorandum 
of July.1, 1954, and’ that since the case records for the “B” leases were 
in Washington’ the correspondence was: being forwarded for further 
consideration and reply.” ‘There the matter seems to’ have rested. | 
In June 1956, Simmons, through his. attorney, requested thei manager 
to vacate the February. 9, 1954, decisions créating the “B leases and 
restore the lands to the iam Teases’ on the grounds that the parties had 
not intended the partial assignments to be approved, that creation of 


the “B” leases was inconsistent with the terms. of the operating : agree-— | 


ment of December 1, 1953, that the partial assignments failed. to. com- 7 
ply with the pertinent regulation, and that the assignments were 
intended to be instruments for oil and gas production payments and 
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Be not transfers of record title. ae a, “decision. dated Ju une 28, 1956, the | 


manager ' denied Simmons’ request. , 

_ Thereupon, . Simmons appealed to the Director, Bina. oe Land 
7 Management. In a decision dated February 9, 1957, the Director first - 
stated that the appeal was defective because 1h filing fees were in-” 


a adequate and the appellant was, in effect, seeking to appeal from the 


i February 9, 1954, decisions after they had become. final by. lapse. of 


time and then ‘affirmed the manager’s decision on the ground that the 
documents in question clearly were assignments transferring the 


record title and that there was nothing | in the: operating agreement . 


s 3 inconsistent with such action. 


-. Simmons has taken this appeal to the Sacietiry from. the Director’ Ss 
| decision. Despite’ the fact that the Director found his appeal defec- | 
_ tive on. two ‘procedural grounds, Simmons has not questioned the 
Director’ 's decision on these points, but. has confined. himself to a dis- 


| oe cussion of the merits. However, appeals which. do not. comply with 


: the Department’s rules of practice (48 CFR, 1956 Supp. . Part 221) 


a are subject to dismissal for that reason alone. Although the appli- 
cable regulation states that the failure to pay the proper filing fee on’ 


: appeal will result in the case being closed without. consideration (43. 
“CFR, 1956 Supp., 221.2), and the appellant paid only a $5 filing. fee, 

he instead. of two such fees, one for each of the “B” leases involved, at 
_ the time he filed his appeal to the Director, July 25, 1956, the regula- | 


7 tion. (43, CFR 221. 2, Circ. 1950, 21 F. R. 1860) was not entirely. clear 


on the amount of filing fees. a be paid on an appeal - involving more 
than one lease. The regulation was later amended to remove-all . 


doubts (43 CFR, 1956 Supp., 221.2). Because of this uncertainty and, 


~ because. the manager accepted the appeal without questioning the 
amount. of the filing fees, Ido not believe the appeal oueRE to. be 
dismissed on this ground. | 
The other procedural defect, oe. the failure, of the appellant 7 
_ to file a timely appeal from the decisions of February. 9, 1954, which 

| approved. the assignments in question, is more serious.. By his failure | 


a timely to appeal from these decisions the appellant. allowed. them to 7 


become final and determinative of the rights they, affected and. he 7 
now has no right to take an appealfromthem. ae 
Nevertheless, so long ‘as the lands remain within the jutisdiction of , 


- . the Secretary of the Interior, he may review and correct. erroneous | 
actions previously taken within the Department. respecting | such : 


lands. Tolan-Dowse Controversy, 61 I. D. 20, 24 (1952), and cases . 
ited. Corrective action may be taken either on the Secretary’ sown | 
“initiative (id.) or wpon proper application by an interested. party: a 


a Brookhaven Oil Company, A-27459. (July 29, oes 


‘Thus, if’ Simmons’ petition is not treated as an Te ra as fer - 
referred to it, as a request for reconsideration, the fact that it was - 


7 November 15, 1957. 


too. late to serve as an: . appeal. does not act as a 1 bar ve a review Dot the: ak 
matters at Assue.. “However, as a petition, for. reconsideration, ibis 


subject to certain factors that would not. bear upon an appeal. ‘One. 
_ of these is that whereas an appeal isa matter of legal right, a. petition a 
for reconsideration i is addressed only to the. discretion. ay ‘the Secre- . 
tary (or his delegate). Another i is that a petition for reconsideration - 


is ‘subject to Pe rights. of others and to ss ae is a 


circumstances. 


| . Considering Sindmone’ petition as a ree for reconsideration: r 
I find no reason to-disturb. the actions of the manager and the Die : 

rector. -The assignments from Simmons to Boyer’ of the “A” leases’. 

and the partial assignment back to Simmons. of the.“B” leases are’ 


‘clearly documents transferring. record title. They. were filed as . | 


assignments of record title and acknowledgments of the fact that they _ 
had been filed and copies of the decisions approving the assignments . 
were mailed to the. parties, all ‘without occasioning any protest. The» 


_ operating agreement dated December 1, 1953, filed by Stanolind,.con- 
tains nothing to the contrary. The so-called “Master Operating: nae 
_ Agreement,” which was signed by the parties-on ‘December 1,.1953, 
but not filed until June 1, 1956, specifically - states. in: ne third” pe 8 es 
: “Whereas” clause that:the repord title to the W44 sec. 23, Wi sec 24... 
EY, see. 262, T. 29 N., R.9 W., N. M. P.M, is in Boyer e¢# ai.,.and the eae 


record title to. the Wi sec. 35, same township and range - ie in Sim- 


mons. -All of. these tracts were originally in Santa: Fe O80000-A as: | 


created. by assignment: from Grambling to Simmons.” Similarly, this © 


agreement recognizes Boyer e¢ ai., as the record. titleholders of the ae 
Wi sec. 386,.and Siminons as the record titleholder of:the W14 sec. 

— 88, lands originally 4 in Santa Fe 079947—A.. - The only way therecord. = 
title to these. tracts: could. have been. so allocated was by i saesaeceril +. 


- of the assignments in question.’ 


-Thus,-the “Master | Opsmiing Agreeniatt? not only is “not: oe 


sistent with the creation of the “BR” leases, but. strongly supports the 
conclusion that: the parties recognized’ the existence and validity of 


the. assignments. Therefore, ‘I concliide that the Sats ain woe 


valid and created the segregated “B” leases. 


The appellant also contends that if the validity: of thé «BY leases: | 


is assumed, they would not. have expired until 2 years after the. 
effective: date of the: assignments, oe ‘the: os eae udicates was” 


May 21, 1953. 


In. ‘support: a this: Sropesiticn: be cites: the eG aent regulation a ee 
relatitig.to the extension of leases segregated: by'assignment. 43 CFR... . 


(192.144 (b). This regulation was amended. by: Circular 1894.:(19-- 


Fe R.. 927 8 ‘December 29, 1954) to conform | at to the proven ane . 


2 Lease Santa Fe 080000-A included only the xB and the Nib SD sec. 26: 
449197 —57— ae ae a4 4 
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Lae e eon 30 (ay of tne Minetail Leasing ‘Act, as ended by Sain a 


(6) of the act of July 29, 1954 (48 U. 8. C. ‘1952’ ed., Supp: I'V, sec. 
18 7a)e ~The’ ieee ee in’ effect at oy time - the — leases were | 
= created: provided : Be daa eT ee ge aa i, 
“(b) “Undeveloped ‘parts ‘of leases ‘asdictied ‘out: of leases “which . are in their : 
extended term because of production shall continue in effect for two’ years and | 
so long: thereafter as: oll or. gas. is. produced. in: payee: eee [48 CER, 
1949 ed.,.192.144.] P ole as es | 3 
The “A” leases were in their seianded ‘ers i porsuant to 43. CFR, 
1949 ed.; 192.121, which authorizes a 2-year extension of a lease for 
- lands. within a known geologic structure of a producing oil and. gas 
_ field:at the expiration date.of its primary term and see which drill- : 
ing operations are being diligently prosecuted’. 


Thus, because neither. of the:“A” leases was in its extended: term: — 


ia of production, the provisions of 48 CFR, 1949 ed., 192. 144 (b) : 
- did not apply to them and:the-terms of: the “RB” leases 1 were not. ex- - 


ae tended beyond the expiration date of the “A” leases. 


The appellant ‘also. ‘contends that: Boyer et al., nevér ‘qualified t to " 


= become lease: holders. under the Mineral. Leasing ‘Ket. The-decisions _ 


of February 9, 1954, held that—“Satisfactory evidence of the quali- 
ee fications: and holdings of the: respective. assignees under the Mineral 
anette Leasing Act, as amended, has been filed.” “There is’ s nothing to ine 
Aline dicate that this finding is in er ror.. | _ 


The appellant further sontenids ae the oat ere oe ne : = 
| et al. to Simmons were: not valid because the assignments from Sim- 


oe _mons to Boyer e¢ al. were not filed within 90 days of their execution — 
as required by the pertinent. regulation. 43 CFR 199.141. He refers. 


si. the latter-as being dated July 21, 1952, and filed for approval July 


2) 28, 1958, ‘whereas the assignments of record. are dated December 31, _ 
aes 1952, aa were. filed-on July 21,1953. However that may be, the : 
~ 90-day filing period has not heen interpreted to be’ mandatory, ‘and, 1 


In any event, ne time ve object the assignments has long § since 

expired. — os 
‘Finally, the spelled’ says that the. Pastas on were seberited for 

collateral security purposes to finance the continued development. of. 


the land. Whatever the private purposes. of the parties may have 


been, the assignments were filed as assignments, and were acted upon 
-as such without protest.from the parties.. ‘There is no reason for the | 
Department to treat-them as other than what they. purport to: be. 
_ Therefore, pursuant to the authority delegated to the Solicitor by 
_ the Secretary.of the Interior..(sec. 28, Order No; 2509, as revised ; 17. 
FR. 6794), -the. decision. ak ‘the. Director: on the Bureau of: Land : 
‘Management:is is affirmed. PG see OE oe 
ee ae 7 ee - Epocowp T. Freer, oe _ 
Deputy Solicitor: one 





6 As to SF 080000-A, see footnote 1, supra, 7 oe, 


AO Ly Ho ana 'V.. MOORE a“ eid “At Qh 


| November 19, 1957 
ee 7 Decided N vember DB, 1957 


: Oil and Gas Leases: 1 Appliéations—oil and. Gas Leases: “Termination 


| Where. an oil and gas lease is automatically. terminated. because of. the lessee’ Si | 
* failure to. pay, the. ‘annual. rental. when. due,. the. land. in. the lease: is. not. - 


“available for the SANE of. offers. to. lease until. the termination is. noted. on: 
_the tract book. . . ae. eae oe. 6 od 


wa APPEAL FROM THE BUREAU oF ‘LAND ‘MANAGEMENT a 
WwW Ny Moore has appealed to the Secretary of the. Interior ror a 
decision of the Associate Director, Bureau-of Land Management, a 
dated: March 26, 1957, which afirmed: a decision: of the manager of 

the Billings, ‘Montana, land office, dated October 13,. 1955, rejecting: 


his. oil and gas lease offer ‘(Montana 0207 7 4) for a noncompetitive oul. 
- and gas ‘lease ‘for. ‘the’ reason. that: the lands applied | for were not. 


bs availablé for. leasing at the time the offer. was filed on October Tee : | : 2 
: 1955. The manager held. that. in accordance with the applicable te 


4 
ee 


not: pecutlie available: for. jeaging until October 10, 1955, ‘when. notation | 7 


was: made on ‘the tract. book. oF the land office of the termination of. 
BF former lease. ‘(Great Falls 087 632) which embraced all of the lands 
| applied for by the appellant. . . 


~~ The record. shows that oil and ae ies Great Falls 087 632: was. 7 
: issued for a 5-year period on October 1, 1949. On April 26, 1955 ee 
» the - Tease was extended for a 5-year period. until September 30,5 


| ie 1959, subject to the provisions of the act of July 29, 1954. (68. Stat. 
$88). © That act, among other amendments, ainended section 31 of — 


the Mineral. Leasing Act to provide that. upon failure of a lessee to | 
pay the lease rental on or before the anniversary date of the lease, for _ 
“ any Tease . on. which’ there’ i is no well capable of producing oil or gas 


in paying quantities, the lease “shall automatically terminate by 
~ operation of law” (30 U.S. Cy 1952 ed., , Supp. IV, sec. 188). , As the 7 
lessee. failed to. pay the seventh year’ "5: rental under lease Great, Falls e3 

- 087632, it terminated by operation of law on October 3, (1955.2 No-| 
tation ‘of the termination of the lease on the tract book was made 
on October 10, 1955, 8 days after the appellant’s lease offer was filed. 


| The. pertinent, ‘vegulation of the Department i m effect, at the. time ° 
: “oil and | gas , Tease Great Falls 087 632 terminated ; was sand i is.as follows ee 


ae ae 
Sere 


2The dense was’ ‘gtnted: to’ be: aetanied os “40/ 31/59,’ 2 whieh was an “obvious error since” - 


i - the primary term of the lease expired on September. 30, 1954... 


. 2The. lease expired. on: October 8, 1955, rather than on October. 1 for the reason. that - 


aa October 1, 1955, was a ‘Saturday when the land office was not open for. business. The act © | 


of T uly 29, 1954,:  supr a; ‘provides ' ‘that® when the time for payment of rental. falls upon. any 3 
~ . day: ini which.the proper office for’ payment. is not' open, bayment may be received the next, &, 3 


official: working’ day‘and shall be’ ‘considered as timely made. | “The next official L working. day a 


eee was. casual October 3, Seiuee : 


ied 
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192, 161. @ancdiation and termination, ae eae, ray ree iene. isstied. afore : 


July 29, 1954, or any lease which is’ extended after that date pursuant to 


§ 192.120,.0n which there is no well capable of. producing oil or gas in. paying. : 


quantities shall automatically terminate’ by operation of law. if. the ‘lessee. fails” 
* to. ‘pay the rental on or before the anniversary. date of such lease. * * °*. The™ 
termination of the lease for failure to pay the rental must be noted on the tract 
book, or, for acquired lands, on the official records relating thereto, of the ap- 
propriate land office. Until such notation is made, the lands: included an such 
lease. are not subject to, nor available for, leasing.” ‘Offers to lease filed prior to 
such notation will confer no righis in the offeror and will ‘be rejected. [43 
CFR, 1956 Supp. a 192. 161 ; italics added. ] , : 


The manager’s action was strictly i in 1 accordance sith this regula-— 
tion and was therefore presumptively correct. ‘He had no authority. 
to disregard the regulation. Recognizing this, the appellant has. at- 
tacked the validity of the regulation. . He ete that it is contrary | 
to the statute, that it amounts to an attempt to withdraw lands from . 
leasing, and that even though the Secretary. has. authority, to. adopt. 
rules and regulations the esas nm question 3 is  Sebitrary and . iY 
unreasonable. ee - | 


- 


< Mesceat Tieding Act provides" for automatic termination, of a Lf ti, 


upon failure’ to pay rental. and says nothing | about a notation being. 


required before the land in the lease. becomes available. for further. i, - 


leasing. The appellant. asserts that, prior to the 1954 amendment, a 


the Department had repeatedly » held that at the end. of the 5-. or | 


10-year term of a lease the land in the lease become. available for 


leasing without any notation having to be made and that Congress 
_ had this in mind when it passed the 1954. amendment., : 


The answer to this contention is that the 1954 eee merely - 
3 provides for automatic termination of a lease upon a default by the a 


lessee. It does not purport to say when the leased land becomes. open 
to filing. As will be seen later, the: termination of leases or entries oll. 
public land has generally’ and: historically not meant that the land ; : 
immediately becomes. available for filing. It. is true that prior. to tm 
and gas lease became available. for filing upon ‘the expiration of ite 
primary - term or extended 5-year term.® But normal termination of. 


a lease at the end of a fixed term is not the same.as a, termination. by, ie | 


default: or voluntary. action before the. end of the fixed term, This 


too will be elaborated later. Consequently, there 1s, no. reasonable , | 7 


basis for holding that Congress interided that land in a lease auto-. 
matically terminated for, default in. payment, of rental | should: become 
| mmmediatcly available for — 8 Ge NER ete a 


®0On March 17, 1955, ‘paragraph. (8). was ; added 46 43. CER: 192. 120: ree sede that ee | 


filing by a ‘lessee’ of a timely application. for. a. B-year: extension of his: lease shall segregate: 


the land from further filing. until notation. is. made. of: the: acton taken: on: the. peers tony 
43, CFR, 1956 Supp., 192. 120. De ce nee 3 


nee a ec ae a P a 


oe gy a November 19, 1957 , ) , | 
“The: only posible indication to the contrary is ‘to om found. in. awe | 


- & suena made and: ‘submitted by Lewis: E.. Hoffman, then Chief of | 7 


__ the Division of Minerals, Bureau of Land Management, at the hearing 


| on the 1954 act. Ina written statement Mr. Hofman sald that one 


: administrative advantage of ‘the amendment to section 31 would be 
that. “it would immediately open up lands for those who desire: to 


Sep ‘ospect, the area, without delay and thereby pr omote. exploration of | 
_ oil and gas.” Hearings on S. 2380, 2381, and 2382, Subcommittee on - 


: Public. Lands, ‘Senate Committee on Interior and Insular Affairs, — 
‘ 83d, Cong., 2d sess., p. 41; S. Rept. 1609, 83d. Cong., 2d sess.,p. 4. It — 


‘eas apparent from ihe context of the statement that. the. word: 7 


_ “immediately” was used only in a relative sense and not to mean that — 

~ Jand would be. opened to leasing the instant a lease was automatically - 
terminated. This is clearly evidenced by the description in Mr. _ 
oa Hoftman’ s statement of the procedure then required for canceling a 


lease upon default in rental payment, including the necessity of giving 


the delinquent lessee 30 days’ notice of his default before cancellation - 


gould’ be effected. _ Nothing was said in the statement. about noting 


| cancellations under the then existing procedure or about noting term- 
 -inations under the proposed amendment ; - consequently, the statement 
~eannot. be read as indicating wer or not notation would be 

: necessary. - 


. Mr. Hofman also tae the following statement in a @ cblloaay aan e 
~~ Senator Barrett. as to a lessee’s rental: obligation under oe proposed 


oe, amendment :, 


e 


aR, * It: has thie: effect that he must Seer we: amend it the y way. I am going | _ 
‘ -, to. propose, if he does not pay it on the anniversary date, on or before the anni- — 


aa versary date, he is out, and the very first day the first qualified applicant would _ 


4 7 ‘be. entitled to the lease. _ [Hearing, supra, p. 37.1. 


Tt must be conceded that this statement rather cledrly. Shdicaiéd et 


ae Me Hoffman’s belief that the land in an automatically terminated _ 


. ~ lease would be available for filing the day after the lease was term- __ 


ae inated. This would suggest that Mr. Hoffman did not recognize the — 


. 2 necessity for noting a termination before the land would be opened 


: to filing. “However, Mr. Hoffman’s reference to the availability OF he 


the land for further leasing was purely incidental to the discussion 
. that’ he was having with Senator Barrett when he made the statement. _ 


oe The discussion was on the question whether the 1954 amendment would 


a apply - to leases. outstanding at the time when the amendment: was - 


adopted. In the context in which it was made, without any question. 


o being raised as to whether the notation rule would be applicable, Mr. ~ 


c Hoffman’s offhand remark can hardly be magnified into an pea a 


of Congressional intent in adopting the 1954 ainer duiont. 


As. for the appellant’s contention that the application of the nota- | 
7 tion tule amounts to a withdrawal of the. land from lensing i it is Sutil: | 
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; cient to say that the notation rules has ‘been a time- honored. administra, - : 
“tive tule” for over half a century. | Tt has: been followed consistently - a 


through the: ‘years. in a variety of different types of. entries and ‘situa- 
tions. It was adopted in connection with the Mineral Leasing Act 


almost from the time of the enactment of the statute. The history ~ 


and reasons for the rule are set forth fally, i in. the, case. oof Le A. ee 
- Vanighey, 63 I. D. 85 (1956). | ee 
In Uf. A. Machris, Melvin A. Brown, 63 z: D. 161 (1956), 8 the De. “2 


partment had before it an ar gument akin to the appellant’s contention ime 
here. In'that case the question was presented whether when a lease. 
was relinquished but no notation of the relinquishment was made ta. 
until after what would have been. the expiration of the primary ‘term 


of the lease, if it had not been relinquished, the land became available ] 


for filing after such expiration date or only after notation of the ree 


: linquishment was made, The applicable regulation (48 OFR 192. 43) 


provided that. land in a canceled or relinquished lease should become ne 


available for filing only after notation of the cancellation or relin- 


quishment was made on the tract book. It was asserted, in effect, that 
the segregative effect of a lease could not be extended beyond what 


_ would be the expiration date of the lease i in the absence of the relin- 
: quishment..- ~The Department said— | 4g ak pees 


* * # it is the- Secretary who determines when ends shall be available. for a 


the filing of lease offers. The Mineral Leasing Act. does ‘not. make such determi- tl 


| nation.. «It. leaves that determination to the Secretary under "such rules and é . - 
regulations as he may adopt.*:.* *. [Pp. 162-163.] Be se. We aed | 


With respect to the sppellaie s remaining contention, that the aie’ 7 


lation is arbitrary and unreasonable, the sole basis of the contention ~ . 
‘is a comparison drawn by the appellant between the situation existing 
at the end of the extended 5-year term of a lease and the situation. 
| involved here. © He sees-no reason why notation is not: required inthe — | 
first situation but is required in the second situation. The distinction . 


ig clear. Jt was set forth as follows by the Associate Director of the ; 


Bureau of Land Management in his memorandum of February 15, pe 


1955, to the Secretary recommending the amendment of: the regu- ~ : 


a lation i in its present form : 


You will note that.a distinction is drawn between a case where no application aa 
for lease extension is. filed within the period prescribed by law and a case where 


—. the annual rental is ‘not paid on or prior tothe due date. In the former. case, 


the land automatically ‘becomes subject to lease [see footnote 3], but in the | 

. latter the proposed regulations provide that notation of lease termination’ 1S: 2s 

~ required. before the land is subject to the filing of lease applications. The. 
‘Yeason for the distinction is that, in the first.case prospective. applicants: can ; Me 
learn whether an application has been filed from the public records: available: ae 
in the land office, but in the second case they cannot know whether the rental. . 
‘has been paid unless or until some notation is made on the records. The nota- a 
tion of rental payments. is not made -on the status records and for that reason - | 


it is necessary to.note the termination of the lease or, at. least, the failure : 
to. pay the rental in order that public notice may be given. ae: ea: 


November 19, 1957. 


Sent, the nile that land embraced i In a lease ened oe default ee 


in rental. payment : is available for further leasing only after the term- - ; 
Ination is noted. in the tract. book. is based on sound, administrative 


oe principles, and fair play. The rule is not unnecessary or arbitrary; nae 
it is the only 1 method whereby all of the public: can be assured of an 


equal opportunity. to file an. seplieation ay land. which. has become 
: available for leasing. ~ , : 


The, appellant. has presented no basis of error. in the Associate 7 


Director’ s decision... . . 
Therefore, pursuant. to he. Sen ia to. the Solicitor aoe 
i the Secretary of the Interior (sec. 23, Order No. 2509, as. revised ;_ 


17 F. R. 6794), the decision of the Associate Director, Bureau cof ore 


Land Management, is affirmed. 
ae Ege -Eparonp 7. Fairs, , 
| ea Solicitor. 


. ae WADE ee a 
4 A-27439 . | Dectided November 19, 1987 


Administrative ‘Procedure: Act: Rule , Making —Grazing Permits and ii on 
censes : ‘Special District Rules. a a Po... 
The provisions of section 4 of the Administrative Procedure Aet relating to | 


rule making do not apply to'a ‘special rule issued under the Federal Range ~ ae < 


_. Code and applicable. to the range in.a particular: district because the rule | 
_* Involves: use of the. Federal’ range which is public property, and: matters 
aa relating | to. public. property. are expressly excepted from. -the: provisions 


ao governing rule making in. ‘section 4 of the Administrative Procedure. Act. 7 Se 


| Grazing Permits, and Licenses: Special District ‘Rules. 


| ‘The Federal Range Code. provides that where jocal conditions in a “district i | 


= make necessary the. adoption of a special rule. on any of the matters in — 
: the range code, such a rule may be ‘adopted ‘for a. particular. district, and ne 
where a special | tule is adopted _ which provides that a different priority 


‘period shall be used. than the period provided. in. the code, and there are . Be 


persuasive ° reasons in: support of the adoption.of such a’ tule, the award 
of grazing privileges in the district. may be made in accordance with: the - 


special rule, there being no statutory requirement that any priority period — 


. be used in determining preferences in the issuance of grazing sce ge 
_ APPEAL FROM THE BUREAU or LAND MANAGEMENT one 


| Wade McNeil has appealed to the Secretary of the Interior from 

a decision of November 6, 1956, by the Director of the Bureau of © 
Land Management involving the: award of grazing privileges and 
use of the Federal range in Montana Grazing District No.1 under | 
the Taylor Granng Act (48. U. 8. Cy 1952 ed., sec. B15 et. 804. Je | 


acpibeseongia® in this proceeding are B. ‘=, Barrett, ‘ Avehie Carberry, : ‘Barl Shorés, J ohn 
and Martin Matovich, TT. 'R, Wilson, Town Brothers, and Charles H. ‘McChesney. 
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Montana Grazing District No. 1 was established by an. order. of 
al uly 11, 1935, of the Secretary of the Interior. With the exception — 
| a ‘of - lands” ‘in ‘Monitaha:: grazing districts under the Taylor Grazing 
ie “Act were generally established by the Department in areas in which © 
the land consisted predominantly of public domain. In Montana, 
“public lands, State lands, county tax default lands, deserted home- 


stead lands, and Resettlement Administration lands were so exten- | 


sively intermingled that. administration of the public domain: ma 
number of grazing districts was not feasible unless it was coordi- 
nated and unified with the administration of lands owned by various fe 
‘units of the Federal and State Governments. For many years non- — 
profit, cooperative Montana State grazing associations, or coopera- 
tive State grazing districts have been authorized to lease privately 
owned, State, and county lands and to apportion the grazing privi- — 
-leges thereon to their members (Revised Codes of Montana (Anno.), 
1935, secs. 7364.7-7364.29;- Revised Codes of Montana, 1947, secs. _ 
46-2301-46-2332). ‘In a number of instances where State districts 7 
_ were within the boundaries of Taylor Act districts, the Secretary of | 
"the Interior entered: into cooperative agreements with the State — 
grazing associations, giving the State associations control of the — 
Federal lands, wnder the supervision .of the Division of Grazing | 
(predecessor of the Bureau of Land Management 1 in the administra- 


_. tion of the Federal range within grazing districts), in order better 


to regulate the use and occupancy of the Federal lands and to perme 2 


tt coordinated use of all of the lands in the district.? 


- Grazing license applications for use of the range in Montana Graz- | 
| ing District No. 1 during the 1935-1936 grazing season were filed with 
the Grazing Service, but between April 9, 1936, and November 24, 

1952, all Bh the Federal range lands in this district were sued 

-. by” the ‘South Phillips Cooperative State Grazing District under a | 
cooperative agreement between the Secretary of the Interior and. the 

_ South Phillips districts The agreement provided in pertinent part 

- that the Secretary would issue to the State district an annual license _ 
or term permit for grazing privileges which could be used on the 
E47 Federal range in the State district by its licensees or permittees. The 


2 See - memorandum “Tegal Bioblenis in Grazing Regulation’ gecomm an ies Beceetaty’ S: 


letter of November 14, 1936,. to the Chairman, Great Plains. Ponmetr? Rural Electrifica- | 


tion Administration. 

3 The agreement was originally for 5 years. -It was in effect continued. . a new. agree- 
- ment executed on November 24, 1942, effective for 10 years. The record does not contain 
a copy of the’ Siyear agreement, but the terms of that agreement were similar to.those of 
the 1942 agreement. ‘Transcript of Hearing, May 4-8, 10, 1954, at Malta, Montana, on 
the appeal of Wade McNeil from the decision of March 27, 1953, by the area manager, 
_ Bureau. of Land Management, . Malta, p. 4.. (Page numbers hereafter refer to- the. tran: 
' seript of this hearing ‘unless otherwise noted.) 
See forms for cooperative agreements. to be used in entering into eonteaete: with State 

grazing associations under section 3 of the Taylor Grazing Act, and special..covenants for 
‘Incorporation in the general form of. cooperative. agreements with State. grazing associations 
- in the State. of Montana, approved March 16, 19386, by; the Secretary. of the. Interior. 


_ - November 19; 1957. oe oe 
- State: district: haere to estimate and, with the approval of tiie Sine. 


tary or his authorized representative, fix the carrying capacity of the 


_ Federal range and State district lands, determine the numbers and 
_ kinds of livestock to be grazed thereon, and fix the seasons of use. 
‘The State district also agreed to issue licenses or permits to graze 
on all range lands subject to the agreement according to the by-laws — 


of the State district, with a proviso that the State district was required _ 
to grant: grazing privileges to all. applicants living within or near 


the district who were certified to the district by the regional grazier © 


as being entitled to the use of the Federal. range for grazing. Special — -. 


covenants in the agreement included provisions that, the rules and. ~ 


7 regulations and the by-laws of the State district were to govern Diss & : 


| the administration of the lands in the State district so far : as they did — 
— not deny to any qualified applicant within or near the: State district: 
any rights or pr ivileges to which he might be entitled under the Tay- 
lor Act and the’Federal Range Code: On November 24, 1952, the 
cooperative agreement between the South. Phillips. district and the 


United States terminated, and since that date the lands here under | 


consideration have been administered directly by the Bureau. 

For a number of years after establishment of Montana Grazing 
District No. 1, the demand for grazing privileges on the range within 
the district was not great, but gradually many operators: increased 
their numbers of livestock, and, in recent years, the demand for Fed- 
eral range privileges has exceeded the amount of range available. In 
an attempt to satisfy the requests of livestock operators in the area, 
the South. Phillips district awarded. range privileges on a basis eich 
— does not appear in the record, but which was not in accordance with 
the requirements of the Poderal Range Code. (Tr. 15-66 ; 78-90; 273—_ 


278; 291-295; 424 496; 441-445; 4490; 459-455: 465-466. Note 1B Of . 


| hearing examiner’s decision and Transeript of Hearing (May 4 and 5 5, 
1958) in Wade McNeil v. Leland E. F alton et al., Civil No. 1494, in the. 
. United States District Court, Distr “ict of Montana, Havre Division, 7 
pp. 22-31.) . Consequently, when the Bureau resumed administration 
of these lands in 1952, it was confronted with a situation in which 
livestock operators had been awarded grazing privileges on the Fed- _ 
eral. range over a period of many years, during which time they had > 


built up businesses which required use of the range if they were to: 


~ continue in existence. However, these livestock operations were ce- 
_ veloped on a basis of use of the Federal range which does not confor m 
with the requirements of the range code. | | | 


In. awarding grazing privileges for the 1953 season, the ‘Buca 2 : 


' tried to work out a method which would least upset the recognized 
range operations, and at the same time allow privileges In conformity 7 
with the requirements of the act and the code. (Tr. 5.) The district 
manager ao at. the perme on these. appeals that the advisory . - 
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; board ognsidered. senathier to ey. io go. ae to the priority period ‘of 7 
-1929-19384.in determining grazing privileges, but since it seemed. prac- | 
‘tically impossible, because of lack of records, to. obtain. accurate in- — 

- formation as a basis for fairly awarding privileges to. operators who | 

had been using this range for many years, the Bureau relied, in grant- 

ing. 1958 licenses, primarily on preferences recognized by the South 

Phillips district (Tr. 90-91; see tr. 16, 78-86).4 The issuance of 

licenses by the Bureau in. 1953. was hased, so far as possible, on recog- 

nized certified preferences, l. @, shiyileses of individual applicants 
certified by the Bureau to the South Phillips district during the years 

the South Phillips district administered the land (Tr. 16, 36, 76, 78). 

However, officials of the Bureau did not know how ae 1 prefer: 

ences which had been certified were determined or whether the certi- 
fied. privileges had a relationship to use of the range by an applicant | 
: during. the priority period (Tr. 35, 54, 78, 82). The determination 
-—of.class 2 privileges by the Bureau for the 1963 season was based-upon 

- use for the 4 highest years of the 5-year period prior to 1952, and 

temporary use which had been allowed by the South Phillips pees | 
was recognized by the Bureau in varying amounts In granting 1953. 
licenses, (Tr. 16, 25-26, 61, 86,710). - 

_. Mr. McNeil, the appellazit. in this proceeding, ‘filed an. . application 

_-with the area manager of the Bureau at Malta for grazing privileges 
during the 1958 grazing season. In his application, the appellant = 
requested grazing privileges. amounting. to 2,880 aum’s on the in-- 

_- dividual allotment of 20 sections which he. ‘used: in’ 1952 and on. 34% 
additional sections of range. On March 97, 1958, the area manager — 

allowed appellant’s application to the extent of approximately 1,623 — 

Aum’s on. about 19 sections.of the Federal range which the appellant: | 

had used during: 1952, and rejected. the application. for grazing ad- — 


ditional: numbers. The decision. of. ‘March. OW: 1958, also. denied the 


z application for additional range and a. part of the range which the — 

appellant had used in 1952 was required to be shared with two other. : 
operators. in. the area. .Mr. McNeil appealed to a hearing exam- 
iner from this decision® and from a decision of March 11; 1954, by 


4The Secretary for the South Phillips district, between January 1948 and May 1954, 
corroborated: this testimony regarding the lack of records (Tr. 466-467, 479-480). 

Information in other departmental files indicates that there are practically no records of 
basic data Decessary for determining grazing privileges in this area nor records of the 
administration of the. district. from the time it was organized until January 1948. (see 
report of October 17, 1952, by Assistant Regional Chief of Range and Forest Management, 
Region III, and the Secretary of the Montana Grass Conservation Commission of Conclu- 
Sions and Recommendations on the South Phillips District). 
.. § The appellant has had exclusive use of the entire area which he used. in 1952 pending 
‘determination of this appeal, Since 1947, ‘the area referred to as the McNeil allotment 


(Pastures, A, B, C, and’ D, as represented by Bureau’s.map, Exhibit 2, at the hearing) has 


_ been completely enclosed by fences.. In 1948 the South Phillips. district allotted the use of | 
Pasture D to intervenor B. E. Barrett. Mr. McNeil appealed from the action of the board © 

to the Montana State Grass Conservation’ ‘Commission. ‘The Commission sustained -the 

_ aetion of the local board :and in addition reclassified the class 2. rights of Mr. McNeil.as . 
- temporary under Montana statutes. Mr, ‘McNeil: appealed from this decision to the District -* 


eg re eee November 19, 1957 or a ee ae ne 
: “the a aréa, | manager “Which: rejected - in. part the: > appellant, application a 


for grazing privileges during. 1954. A hearing « on these. appeals was - - 


held. before a. hearing examiner. on May. 4. B; 6, ee 8, and’ 10, 1954, ous 


-at Malta, Montana, at which the Bareau was ‘represented by. the - 
regional poeee and the appellant and interyenors Gee in note 1) : 
‘were represented by counsel... arr | ‘ 

) . The examiner formulated es issues 40) he determined at, the pene 
ing, namely: (2): the extent of the. appellant’s class 1 range privileges 
under the code and.the act; (2) the extent, if any, of. the appellant’s 

class 2 range privileges; ‘and. (3) the ‘area of appellant’s: Federal 
range use. ‘The Bureau contended that. Mr. McNeil was entitled to 
no more. grazing privileges than the amount. of certified class 1 priv- 
ileges, | as: established. by the South. Phillips. district, plus. a. propor- 

~tionate- share of privileges available in the district. nhors recognized 


a class: 1. ‘demand. ‘Testimony and argument were submitted in sup: a 


oa port. of. the. appellant’s position. that. he was entitled to exclusive use © “ 


of the area. of the. range which had been allotted to him during the 


| 1952 grazing ‘season by. the South Phillips district; that other. users ~ - : 


of, the range. in this area had been. awarded. pri ivileges to which they 


‘2 were not. entitled. under the range code; and. that the carrying ca- 


= pacity of the. range in the appellant’s. allotment. as determined. by ; 
S range surveys made in. 1952 and 1953 by range conservationists oF _ 
the Bureau, was too high. . | ; | 
Ina ‘decision of Ji anuary ‘19, 1955, on examiner. held iat he. ap- | 


ae pellant was not. entitled to any particular portion. of the. Federal | . 
o "range, and that the only. question to be decided was whether: the al- | 
~ lotted area provided sufficient - forage. to. satisfy. the appellant’s eo 
~~ licensed. livestock. After. considering the extensive testimony. at the. an 
_ hearmg concerning the. carrying capacity of this range, the examiner 
~~ coneluded. that the range surveys of 1952 and 1953, made: by. quali- - 
fied Burea aul employees, approximated. the actual carrying. capacity | 


“Ob the range and 7 were > Properly used - as 5 the basis for allotting the 
o range in the ¢ are. , oe Coane . 


~~ Court of the Seventeenth J udigial: District of the State of Montana in and for the County .. 
of Phillips... On June 18, 1951,. the District: Court restored to Mr, McNeil the use of Pas- 
ture D, found that Mr. McNeil was. entitled to the use of all. Pastures A, B, C, and, D for so 
long-as he ran approximately. the game ‘number of cattle as: he then ran, and so long as-he 
had sufficient. commensurate property; and that. he. was entitled. to grazing: privileges for 
282 animal. units. On May. 13, 1953, after. the. Bureau granted to two of the intervenors — 
in this. proceeding privileges: to! graze certain cattle-in. common: -with Mr. McNeil’s cattle in ~ 


es Pasture. C, Mr..McNeil was granted. a preliminary injunetion’ by the. United States. District. . 
Court for the: State of Montana’ under: which the intervenors, the Bureau’s area manager, 


- the. Regional: Administrator, Region in, and the Secretary of. the Interior were restrained, 

pending. the. determination. of this. ‘appeal,. ftom interfering with the use- by Mr. McNeil of 
all of Pastures A, B, Cc, and D.. This aetion was based upon the provision in the range . 
‘code: (formerly. 43 CFR 161:9-(j) now 161510 (i) (1956 Supp. y) that an appeal shall sus- | 


. pend. the. effect of an order. appealed from. ‘pending the decision ou appeal unless the public ae 
interest requires otherwise in which event the decision may be made effective in the sa oe 


/ Broveribed by: the ee 
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‘The. examiner ound that the appellant. had commensur aie base : 


=] aoe adequate to. support 489 animal units for 4 months each. year . 


_ (the range in the area is classified for use 8 months). Since Decem- _ 
ber 1944, when the South Phillips State Grazing District list of privi- 


 Jeges was approved or certified by the Bureau of Land Management, - 
the Bureau acknowledged that. the appellant. had established class 1 _ 
grazing privileges in the amount of 1,376 aum’s (172 animal] units). “Gj 
The examiner found, however, that the Bureau’s recognition. of the 


- -appellant’s class 1 rights was erroneous. The examiner’s. decision -_ 
held that the appellant i 1s entitled to class f grazing. privileges of not 


Y _ more than. 90 animal units or. 720 animal unit months of feed under : 
_ the provisions of the range code becatise of his ownership or control 


. and use of dependent base property during the priority period ; thatas 


the appellant owns or controls base property with commensurability 


in excess of that needed. to support his class 1 grazing privileges, he 
is entitled to share in class 2 privileges in an amount to be determined 


- by the area manager on an. equitable basis. “The examiner held further 


that the appellant i is entitled to an area of Federal range for his use, 
sufficient to produce forage to satishy his demand on that range, or to | 
share in common with others an area which produces sufficient for age 
to satisfy the demand of all the common users. The examiner re-— 
manded the case for. further action by the ar ea 4 manager, in conformity 
with the decision. | | 
“The Director’s ico on Ae ‘McNeil’s appeal. ton the feanag 
—examiner’s decision affirmed. the examiner’ s ruling that the appellant 
was not entitled to use any particular portion of the Federal range 
~ and the examiner’s ruling that the range surveys of 1952 and 1953 
were properly used as a basis for allotting the range in the area and 
that the carrying capacity of the range allotted to the appellant. was 


a accurately reflected by these sur veys. The Director’ 's decision . held | 


. further that the other issues raised on. appeal were. moot because. on 
_ dune 19, 1956, a special rule governing the determination of grazing | 


- ‘privileges was adopted for this area ayhich made it unnecessary to’. 


decide any questions regarding the correctness of past, awards of. 


2 grazing privileges to the appellant... E 
~The special rule (21 F. R. 4292), ee by sie Diceston ; in Second’. 


Ex. ance with 48 CFR, 1956 Supp., 161.16, states that it was recommended 
_-. by the advisory board of Malta Grazing District (Montana No. 1),_ 
that a factual showing of its necessity was made by the State: Super-_ 


_ visor and concurred in by the Area Administrator. The rule provides |. 
- that in determining dependency by use of base properties in this area, — 
the priority period shall be the 5-year period immediately preceding _ 
- January 1, 1953, and that. base lands are dependent by ‘use (class'1) - 
- to the extent that ‘during each year of the priority period | licenses for - 
~ use of the Federal range in connection therewith were issued under 


e re | | "November 19, (1957 | | a 
. the rules aad: regulations of the Montana Cooperative ce Grazing os 


Districts... These provisions of the special rule are distinctly different WE : 
- fron, the corresponding provisions of the range code: ee CFR, 2, a 


| Supp. 5 161. 2. (k). ). which provide i in pertinent part. that: 


iA) “Land dependent by. use” means forage. land ‘other: than. Feder al: range - 


| of. such character that. the, conduct of. an. economic livestock operation requires 2 : 


_ the use. Of the Federal range in. connection with. it and which, in the “priority 7 
period”, was used: asa part. of an established, permanent, and continuing 2 
4 livestock operation for any. two consecutive years or for any three years of such - 


; priority: period’ in connection with substantially the ‘same part of the. public. - 
domain, now. part of the Federal range. The ‘priority. period shall. be the five- ee 
‘year period immediately | pr eceding June 28, 1984, except that. if: such Feder al. 


range was: placed within a. grazing district after June 28, 1988, or added to an 
- existing grazing . district. by. boundary modification, after. the latter date, the ; ‘ 
- priority | period shall be the five years. immediately pr eceding the date of the’ 

a order. establishing such district or: effecting such addition, as ‘the. case may be. 
(2). No- land shall be. considered as dependent by. use’ “unless offered as. base’ - 
z or oper ‘ty. in-an: application for a. er azing, license or permit. within. one. year after. 
the date -when the Federal range. used. in: creating the. dependency by use” ‘first 
became a ‘part. of | a grazing: district, except. that. if the Federal: range used. in. 


creating : the | dependency, by use became. a part of a grazing district prior to. _ 
— June 28, 1938, such base. property shall not be. considered. as dependent by. use - 7 
unless” offered in an anteater for a. , Brazing license or Pertalt: filed prior 10... * 


said. date. — ee 


On this appeal to the Seay Som the Dieter S. “dceision: the. 7 
appellant. contends that the adoption of the special rule was invalid, .. 


and that. he i is entitled ‘to a decision on: the merits of the examiner’s  ~ | 2 
decision. The only reason for deciding, on this appeal, questions oes 


| raised. by. the appellant. regarding the examiner’s decision on the ex- 
7 tent of the class.1 privileges to. which the appellant was. entitled dur- 
Jing: the 1953 and. 1954 grazing seasons would be i in order to establish. 


what, those privileges. should be in future grazing seasons. If the ~~ 

. regulatory provisions for determining prospective use have changed, ane ee 
there. is,:in this case, no point. in deciding how. the privileges should 
have ‘been. determined. in the ‘past.6 Accordingly, the first’ ‘question ene 

to be: decided ¢ on. this appeal Is whether the eens rule for. determin- aeaE 


a grazing P prvilores! in an. ailthotized ee seaabuable: manner. ; : 
~The appellant. contends that: the special rule is. invalid Hei ae 


wis not first. ‘published. as a. ‘proposed rule in. accordance. with. section 
4 of ‘the’ Administrative Procedure Act’ (5° U.S. C., 1952 ed., sec. 
7 1003)... he: requirements. of general. notice of proposed. rule making - 
ine section. 4 are, not: applicable. to the special rule. here. under. ‘con- ease 


; sideration because the rule relates to the: Federal ‘TangS;: ‘which is | 


igi to 


. 6 ve ‘pointed. ‘out in i Footnote: 5. the apoaee has aninved uD 5 now. oe grazing. epripileces oa 
exercised. by: ‘him in 1952. Thus, ’ up ‘to DOW, he has not been. hurt by the decision of the =... 
exaiIniner. ‘The ‘determinations made ‘in this deciaton will apply a ‘to. future. grazing NAPS ee 


‘Seasons as to whieh he has no. vested rights. 7 
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excepted fori a requirements of s section 4 by the introductory para- ae 


: » graph. of the section. °° > 7 
The appellant’s: next, dasertion that’ thie: adyption of the. special rule | 


eas. ‘contrary to all ‘principles. of administrative rule making i is also’ not | 


meritorious. Section’ 2. of the’ “Taylor Grazing Act ‘expressly ‘au- 
 thorizes the Secretary to issue rules: and’ regulations and todo’ any 
and all’ things’ necessary to. accomplish” the purposes of the ‘act,’ in- 
ik cluding providing | for the. orderly, use, improvement, and development 
of the: Tange... The. adoption. of a special rule which departs, from the 
general, provisions ‘of the Federal Range Code. where unusual. local 
conditions require. such a rule to assure the proper: administration’ 
and: the orderly use of the range is a ‘reasonable exercise of the rule - 
making power. The departmental regulations. (43 CFR, Part 161) 
- governing use of the range. and the granting of grazing ‘privileges. 
thereon, which « comprise the Federal Range Code, have been revised 


mat | from (ine to. time since:the enactment. of the. Taylor Grazing: Act, but. 


from. 1935 one of the: regulations has. expressly: authorized modifica- » 
tion of any of the matters in the range code by the adoption of special 
rules for: ‘particular: districts to permit: flexibility of administration. | 
7 ‘and accommodation to local customs and conditions.” _ ; 
The record. i in. this case contains. substantial evidence that. the Ps 
derly use of this range requires consideration of factors which. are 


7 peculiar to the Malta Grazing District. Among. these factors are the . 


lack of record information. ‘required to administer the lands im. ac- : 
— cordance with. the provisions of the code, the fact that. the code was _ 


. See followed i in awarding grazing privileges in the area between 1936 


and 1952; and the fact “that. livestock operators. in the district are — 
- dependent upon use of the range to continue their operations which — 

- were developed in: reliance upon awards of | grazing privileges by the a 
_. South Phillips district. The adoption. of the special - rule to. govern — 
the future award of privileges 3 in ‘this | area Is a ey of firying t to. carry. oy 


aT he eecuiaelon governing. special ‘rules’ for grazing districts: now in effect and. in sea 


: = when the ‘special - ‘rule was adopted (43, CFR, 1956 -Supp., 161. 16) provides that: 


Whenever it’ appears to a state supervisor after. considering: the recommenda- 
tion of the. -district.. advisory board . that local. conditions : in.any district:make. 
“necessary the adoption ofa special rule on any of the matters. in this part in 
order better to achieve an administration consistent with the: purposes of the act, 
he may; with. the concurrence of the Area. Administrator, recommend such.a’ rule, ...: 
‘supported by a factual showing of its necessity, for the approval of the Director. a 
.. Sueh.rule, if approved, shall. be published in the: Federal. Register. eager 
Prior to January 22, 1956, when the currrent regulation became. effective, the regulation . 
See CFR 161:15) ‘governing. special rulés for grazing districts provided: | ..- “s 
. Whenever. it: appears to an area administrator that-local. conditions: in. any 
district: in his’ area make. necessary thé application of a. special-rule on any. of the o 
“ _ matters in -the. Federal: ‘Range ‘Code for: Grazing Districts: in order ‘better to: achieve, Moola 
an administration consistent: with the. purposes of the act, he may recommend’. 
oe such a-rile, supported by a factual showing of its neceanity, ‘to ‘the Btcretary: of a 
the Interior. for: approval.” pe Sirs, 
(A ‘regulation substantially identical with the: 1954 provision had eee, a part of the are 
code sin¢e- March..16, 1938." (see. 43 CFR, /1940‘ed., 501.15, renumbered, 161.15; Circular: ; 
1630, December 11, 1946 (11 I’, R.14496)). Rules for the Administration of. Grazing Digs- | 
. tricts, approved March 2; 1936, ‘and May 31, 1935, contained general provisions: authorizing 
spécial rules: of range practice for local’ districts ‘upon Repro by: ‘the Bectetary of fhe — 


- interior: wi aetes | 


* Bt. Gin ce 
emec-O Ratt Cee ee 
re ae ae ee 
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Z out the purposes ‘and: provisions of the act in 4 manner: Which’ recog 


izes the pea cir cumstances ea sung in the Montana’ ce ne Gee 


district... spat Pheer eee Rai ease ee ae ie ee Ue es 
‘In administering the provisions of. the. Taylor oe azing Ade which = 
permit use of: thie: Federal range:in. grazing ‘districts by livestock: 


4 operators, the Department has: attempted. to conserve the public do-: 


= main, to. stabilize the livestock:industry, and to make a fair distribu- — 


. tion: of range privileges: to: those-persons: engaged ‘inthe: livestock - | 


business: who- are: owners: of: commensurate: property : owhich. ig de-" 


= pendent’ on. the: public domain for “proper. use. ‘Section 3 of the. act. 


_ provides that preference ‘shall. be: given, in the issuance of ‘grazing 


‘permits, to those. per sons ‘within or near. grazing districts who -are. 


- Jandowners engaged ‘in the livestock business, bona: fide occupants or. 


settlers,. or owners: of water or -water rights. Preference is to be. — 


ice measured by the amount. of range which is necessary to enable the ap-) _ | 


i plicant to make proper use. of the lands, water, or water rights. owned, 


- occupied, or leased by. him. If there are insufficient. grazing priv-— 2 


| eges to ‘satisty the needs of all those in the preferential class, that 


as, of. all. persons having dependent. commensurate property, depart- ; oe 
“mental: ‘regulations.provide that applicants. who have a priority of use, 
in such. range (use durmg a priority. period set. by. regulation). are 


at ‘to. be given | an additional preference over applicants with: dependent — - bi 


ae commensurate proper ty which has not had priority of use. 


| . The appellant. objects principally to that. portion of the special "i 
= aoe which changes the priority period, upon which. preference We. 


7 the award.of grazing privileges is based, from the 1929-1934. period | a 
to. the 5-year period immediately prior to 1953. He. asserts that. 
7 ~ such a change is contr ary to the preference right. provisions. ‘of the - ° 


~ ack ‘Although the definition in the range code of “land dependent = 


“s ~ by use” now in effect adopts (with the exception of. land-added-toa = 
grazing: district. after June 28, 1938).:the 5-year. period immediately a 


o preceding June 28, 1934, as. the priority period in determining who 
is entitled to. pr eee in the issuance of grazing permits, there is 
nothing in the Taylor Grazing Act which requires that any priority 
period | whatsoever be used as a criterion in determining whether — 
“an applicant i is'a qualified pr eference right applicant—i. e., whether. 


he is: one of the persons, within or near a district: who are* “and-. 
owners engaged | in. the livestock business, bona fide. occupants or. Pie as 
settlers, or owners of water or water rights.” ~The only. time ree 
striction in section 3 of the statute. which. 3 is. related. to. the issuance. 


of preference permits is the. ‘provision that before’ July 1935, prefer-— 


ence might not be given to persons whose rights in. dependent. prope. 
erty were acquiredduring the year 1934; Inasmuch ‘as the’ Taylor 


Grazing Act became law on Juue 28, 1934, any notion of priority of 


_ use during the ‘early years of the administration ofthe act néces-" < 


sar ily referred | a use. of the Tange before 1934. However, the. statute” : i. 


ta 
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itself. oo5 not. require hate prior, use. he: recognized. as. one. ‘of: the 
7 factors in. determining the. preference to be. given landowners, occu- 
pants, or settlers or owners of water or water rights within or near _ 
a district. to the extent necessary, to permit the proper use of such » 
lands, water or water rights. In fact, at one time, the Grazing 
_ Service » questioned | whether prior use. of the range was a factor 
which was a valid basis for distinguishing between preference right - 
applicants under the act. (Solicitor’s: opinion, 56 I. D. 62. (1987) ). 
Since 1936, departmental regulations have provided for one or more’ 
ways of altering the priority period in- special circumstances such. 
as may arise by modification of district boundaries or asa result of 
local conditions. which’ make variation from. the 1929-1934 period — 
desirable,’ and if a new grazing district were established this year, 
the priority period would not ‘be the 5-year period from. 1929-1984,» 
but rather the 5 years immediately preceding the date of the order: : 
establishing the district. - Such regulatory provisions are patently. 
‘inconsistent with. a. statutory requirement that a particular priority’ 
period’ be recognized :in. awarding: preference. right privileges. Ac. , 
cordingly, the appellant’s contention that the spacial rule conflicts 
with the purposes of the Taylor Grazing Act because, under the act, 
the appellant. is entitled as a matter of right to privileges as against 
persons who did not use the range during the period between 1929— 
1934 cannot be sustained. It may be noted that Red Canyon Sheep 
Co. et al. v. Ickes, 98 F. 2d 308 (App. D. C., 1988), upon which | 
the appellant mainly relies in support of this contention, expressly 
recognizes that regulations issued pursuant to the act determine, 
in part, the qualifications of those persons who are entitled to pref-. 
erence In. the issuance of permits. under section 3B for use of the 


Federal range. 


® Rules, approved May 31, mane governing ‘issuance. of. grazing licenses, oe TAGE, = 


. use’ as: 


.“use of the publie land range » according to local ‘custom for grazing livestock 
'. prior to the year 1935. ‘Recent: use and consecutive. use shall be given considera- 
‘tion in rating priorities.” 
; Rules of March .2, 1986, governing grazing on public lands defined “priority of uée”’ a as: 
_ “such use of the public range ‘before June 28, 1934, as local custom ‘recognized . . 
and acknowledged: as a ‘proper use of both the’ public range and the lands or water. 
used in connection therewith. ate, ate 


The 1936 rules also authorized onrda of district qasisocs for each of cha grazing districts : 


to’ make récommendations with regai'd to various. matters, among: them, the date before: 


; which the range must. have been used | ‘py an applicant in. order to. constitute priority of use. : 


_ Rules for the administration of grazing districts, as ‘amended June 14, 1987, authorized — 
- regional gr aziers to recommend. a different period of. usé asa standard for the establishment - 
of groups. than. that. provided for by general ‘rule, if the’ ‘general. rule were not suited to 


~ loeal. conditions and would. not permit. AN, ‘effective ‘and: or derly. administration -of. the. act 


(see. Joseph, F: Livingston, et ah, 561. D. 92: (1987): and ibid:, p. 305): See. 43 CPR,’ 1956: . 
‘Supp., 161: 2 ‘(k) (1) and (2) and 162: 16, quoted. ahove,. and corresponding provisions of. . 
the range code in prior editions of 48 CFR. te atts cn 
® The ‘decision states. (at pp. "$13-814): ‘that: Congress intended andes the avior Grazing. 
. Act. that. “livestock: owners, who,: with: their. flocks, ‘have. been. for‘ a: “substantial period of -- . 
_ time bona fide occupants of certain. parts of the public domain, and who are able ta make 
the most économic and: beneficial use. thereof because oftheir ownérship: of lands, water ° 
rights, and ‘piner. necessary facilities, and who can tue: pane themselves within & pre- 
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: | _ November 19, 1957 . } 
a inpieek concideration ‘further dante the egaclnaion that - 


~.. the spécial rule does not conflict with the provisions of the Taylor. 


| ; Grazing Act—1. e., the same result as that which is intended by the — 


| adoption of the. special rule could be accomplished by modifying the 
boundaries of Montana Grazing ‘District No. 1, as authorized by’ 


- section 1 of. the. act, and then establishing a new. district, consisting | ay 


of the.. lands in he Malta Grazing District which are ‘within the | 


operation of the special rule. If this action were taken, the prior-. Zz 


7 ity period for determining preference in the issuance of. grazing Z 
_ permits would be the 5-year period. immediately preceding the estab- 
lishment. of the new district without the adoption of a. special rule 


to that. effect. (43 CFR, 1956 Supp., 161.2 (k) (1), quoted | above). = 7 | 


‘ Accordingly, it is concluded that neither the statute nor the regu-. 
lations issued pursuant to it support the appellant’s contention that. . 


he is, entitled to statutory preference in the award of grazing privi- 


— Teges. over. persons. who might have no priority of use if the Prony: 


= period . of 1929- 1934. owere. ‘used to determine ‘preference. ~ 


‘The persons. within or near a district who are entitled to prefer- : 
— ence in the issuance of grazing permits change over a period of time 
with changes: in the. ownership and occupancy of land, and it is 


probable. that. different. persons will be entitled to a statutory pref- a 


7 erence if the 5 years preceding January 1, 1953, is used.as.a priority 


- . period, as provided by. the special rule, than ould be so entitled _ 
if 1929-1984 is used as the priority period. Such_ a. change by 


—_ Special | rule is not. made in the absence of. persuasive reasons for — 
_ supposing. ‘that the purposes of the act. can be better achieved by 
- using: a special. rule than by not doing so. . There are such reasons in 

this case... It is reasonable to assume that adoption of. the special. 
rule will, cause. less disruption to livestock | operations in the area 
= than would occur.if an attempt were made to adjudicate privileges - 

-on the basis of use of the area between 1929 and 1934, and the Bu- — 

reau.- -believes: thatthe adoption of the special rule will result in a. 

more equitable distribution of grazing privileges in the district. than 


~~. would result if the 1929-1934 priority. period were used. “Moreover, 


2 > there 1s: substantial. evidence that accurate and reliable. information. : ae 


~ necessary: for. a fair determination of: grazing privileges if.1929- 


1984. ‘Petiog': were. used. asa, “priority. period 1s: not available.” | 


= ferréa eiaea nage the gepulani ois by. which the i Secretaras lot the Interior)" is. authorized: 


_ te implement. in more detail the general policy of the Act, are entitled to grazing: permits. 
~ not. exceeding ten years in duration, should: the Secretary create a grazing’ district: includ: 
ing that: portion of the range which such: livestock’ owners have been occupying. * # Oe and 


1 ee ee TPS the Secretary determines to set up:a grazing district ‘including lands. “upon 
which grazing has: been: going on, then those -who -have: beén. grazing their. livestock upon. 
these lands and. whe bring themselves within a preferred class set up by the statute and 
regulations, are entitled as of right to permits as against others who. do not possess the 


. g§ame facilities for economic and beneficial use of the range. * * *” [Italics added.] 


- 104 number. of extremely: difficult questions relating to lack of record information. might . 


| be mentioned, , but one example is illustrative of the type of questions raised. Uncontra- 7 
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| ‘Finally, it may bs, noted ‘Gat tha pocord nines that Mr. McNeil 


| will, not. be prejudiced by adoption of the special rule for determin. - 
ing grazing privileges i inthearea. 7 ey 


For these reasons, it 1s concluded that the special wale approved 
June 19, 1956, for the Malta Grazing District. i is not invalid and is a 
proper “method for. -détermining grazing: privileges in the. district. 
Accordingly, the Director’s decision that Mr. MeNeil’s appeal from 
that portion of the examiner’s decision concerning the. extent of graz- : 
ing privileges to which. the. appellant 1s entitled is “moot i because of. 
the adoption of the ‘Special. rule, i Is, correct: = tee | 

‘Two other questions | raised on appeal also require consideration. 
First, the assertion that the appellant 1 is entitled to exclusive: useof | 
the range which was, allotted to him in 1952 is incorrect. An appli- 
eant for grazing” privileges is not entitled to. “graze on. a particular : 

area, of public: land solely because he has used the area: over a long. 
period of time. (MZ. P. Depaoli and. Sons, A-2597 8 (March : 29, 1951)). ¥ 
Secondly, the conclusions by the examiner and the Director ‘that the 


2 _earrying capacity of the - range here. involved, as determined by range - - 


‘surveys of 1952, and 1953 by Bureau range conservationists, was 

properly used - as. the basis’ for allotment of this range were proper. | 

A careful review of lengthy testimony and other evidence. ‘at. the - 
| hearing” on this question gives no indication of unfairness or dis- — 
crimination or other reason for doubting the approximate accuracy 


. of the Bureau’s determination of carrying capacity, and in the ab- — 


sence of such evidence, that capacity, as determined by. examination 7 
of the lands by qualified conservationists is aceepted as | correct. 
(Fine Sheep Co., 58 I. D. 686, 691-698 (1944).) | | . 


Therefore, pursuant to the ‘authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 


TT. R. 6794), the decision of the e Director, Bureau of Land Manage- 


ment, Is anrmee a 
ae | Epawuxo tT Furrz, aa 
— Deputy Solicitor. 





dicted testimony at he hearing ‘suggests that, wih the exception of written applications 
which livestock operators in the district filed in-1935. -with the. Bureau, written applications 
listing, base, property were not filed before the spring of 1944 and between 1936.and 1944 Or: 
$945 © grazing privileges were ‘granted by the South Phillips district to some extent on the 
basis" of oral requests and statements (Tr. 291-298; see 426, 451, 455). Such a-practice = 
raises . a serious question: as to whether most, property. in the area May. have. lost priority. 
under the code because of the regulatory provision ‘that failure ‘to offer a base property in 
an application for license.or permit for any 2 consecutive years results in loss of dependeney- 
by use or: priority. of such base property (43 CFR. 501. 6:°(9) (approved. September 23, (1942, 
TR. R.:7685),. now amended and renumbered ..43: CFR, 1956 Supp., 161.6 fe). (9) (i)).. See: 
also James C.:Boyd.et atl., A-25772 | (January 12, 1951),. holding that.under.the range code; 
of: March 16, -1988,. grazing privileges. on -the. Federal range could. be. granted. only. if a. 
_ properly. supported. application. had. been filed for such. privileges, and eanceling, a grazing 
‘permit to the extent, that.it awarded privileges. not included in such an, application. 
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“STATUS oF OZETTE RESERVATION, WASHINGTON 


| Indian ands: Tribal Lands: Alienation’ “es a Oe a | 

An Executive Order reservation withdrawal from the public’ ‘domain “For 

“the Ozette Indians not now. residing upon’ any Indian reservation” ‘may 

be revoked ‘if in: fact there are no.longer any living Indians. identifiable 

ag members of: the: ‘Ozette Tribe.. In such case, the equitable estates. merge 
in the United States and. the trust is terminated. 


Indian Tribes: Reservations. - 


‘Descendants: of: Ozette Indians who. abandoned the reservation eetingaiahed 
-all rights: ‘thereon when‘they did not return to cast their votes to determine 
the. future. of. the reservation lands when the election was held in, 1935..-It 
is believed. that all those persons desiring to preserve a tribal relationship 
cast their votes. in similar elections + as ; residents of other reservations. 


| Indian Tribes: “Reservations: ‘ , 8 | site a 
pene mere fact that the ‘Ozettes were , historically a. peer e or sae ot the 
. Makah Tribe. does. not. ‘elve the Makah Tribe any Tights to. the. Ozette 
Reservation. ne) aaa wer - 


“0888s Popecit ga alata rae _Novenene 21, ,195r., 


To THE Conearssr03en oF p INDIAN Arrans.. 4 


- You have’ requested my ‘opinion on. ‘questions. relating ¢ is the dis- 
i posal | of approximately 719 acres. of land comprising the Ozette 
Indian Reservation, Washington. . This reservation was created. by _ 
Executive. Order in’ 1893" for, the. Oxzette: Indians not then. fending es 
ee upon any Indian reservation... 2 7 
 . At present, it is reported, ‘there are no Mindiang “oe. on. are res: 
a cee although It appears. that members of the Makah Tribe some- 


times use the site for hunting,. fishing and camping purposes. » Since 


7 1941, when the Makah. ‘Tribal: Council. passed . a resolution. (February. 


LS, 1941) requesting the transfer. ofthe. reservation to .the Makah — a 


Tribe, several plans for disposal of. the. Ozette Reservation have been 
considered. One: of these was-presented. by the Superintendent of 
the Olympic National. Park who: recommended that action be taken 
‘to-hold:the area for an addition to the Olympic Acquisition and to 
be administered as.a part thereof in order to preserve sea run’salmon 
cand. cutthroat trout. This proposal was subsequently considered by. . 
the Secretary -of ‘the Interior, who on December. 9, 1941, decided 
‘that.no further action.should be: taken at ie time to add the i reserva- 
‘tion land to:the park... | 
In 1955. the Makah Tribal Couneil sabinied for nape a esol 
tion. (No. 12, February 7, 1955) authorizing the expenditure of $1,000 
-of tribal funds for the constriction of a hunting.lodge on the Ozette 


, - location... Approval.-was' denied-on: the. ground that no tribal. funds 


-should: be.used: to make’ improvements. ‘on. ange until. the: tribe. was 
? found to have: an equitable interest j in the land... pe 


date. 
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‘There is. Now. cibiniited fon our Mean ideraticn a, petition ia a 


: ‘ the Makah Indian ‘Tribe has made a formal claim to the Ozette Indian 
Reservation. The petition requests the Commissioner “to set the. 
reservation over to the Makah Indian Tribe, and make it a part of 


F the Makah Indian Reservation.” “In support of its claim, the. Makah _ 


‘Indian. Tribe submits the argument that the Ozette Reservation “was . 


— ereated for Makili Indians living-at Ozette' Village, and those Indians | es 
__-were sometimes referred to and called Ozettes.” - The petition’ further 
states that over one-half of the Makahs on the. tribal rolls today were | 

either. born at Ozette or are ». chirect descendants: of. persons. born at , 


p Ozette. . - 7 
' The tract of. land with. whieh: we are: concerned 3 18’ Diese near an 34 


old Indian fishing village | at the mouth of the Ozette' River. It-was 


withdrawn from public entry and reserved for the Indians by Presi- 


dent Grover Cleveland on ane 12, 1893, PY Executive capi oo ar 


7 ‘reads: | | 
It is hereby dvdered thee the following described lands, situated and agile in” 


eee ‘State of Washington, viz...Commencing at Point Apot-Sloes. (Indian name), : 


. on the ocean beach about one-half a mile north‘of the Indian village Osette in 


Clallam County, said State; thence due east one mile; thence due south to the 


is point of intersection with the southern boundary line of the said Indian village 
extended eastward, and the northern boundary line of Charley Weberhard’s 


~ elaim ; thence due west to the Pacitic Ocean ; thence with the Pacific Ocean to the | 


point . ‘of beginning, be,.and the same are hereby, withdrawn. from. sale: and 


settlement and set apart as a reservation for the Osette Indians not now resid- _ 


‘ing upon any Indian reservation: Provided, however, That any tract or tracts, . 
if-any; the title to which has.passed out of. the United States, or:to which valid 


legal rights have attached under. existing laws of the United States providing — = 


for. the.disposition of:the public domain, are hereby en and exeraded: from 


... the reservation. hereby created. [1.Kappler.920.] . 


~ The lands’ involved here, as. in the case entitled: United See v. a 


Santa Fe Pacific Railroad Company, 314 U. 8. 389 (1941), werea 


. part of the ancestral home occupied. by the Indian claimants. There — 
were several such. fishing sites which had been used from time im-°- 
memorial by-thé-various: bands of the Makah Tribe. -Such occupancy _ 


oe constitutes “Indian title.” United States v. Shoshone Tribe, 304U. 8: 


111 (1988) ; Mitchel'v. United States, 9 Pet. (84 U.S.) 711 (1835). 
‘An examination of the treaty with the Makahs made J anuary 31,_ 
1855 (12 Stat. 939),:clearly shows that the Ozette Indians were a part ~ 
of the Makah Tribe. However, under article 1 of the 1855 treaty, 


supra, the Makah Indians relinquished all their. right, title and in- | 7 i 


terest in and to the lands:and country formerly occupied by them, © 
for a designated tract of land set-apart as the Makah Reservation. 


Likewise, all of the. Ozettes. who subsequently left the original fishing | 


village asa result of the signing of this treaty, and removed to the 
_ Makah Reservation established under article 2 thereof, relinquished 
any tribal claims. which they ‘might have maintained outside that — 
reservation. Cf. United States v. Santa Fe Pacifie Railroad Com: 
pany, supra, page 357. With this view, we here take a different posi-_ | 
= oes from that expressed on: November 26, 1941, phy: the Chief Counsel 


 agpy ee Seon > STATUS. ‘OF: ‘OZETTE: RESERVATION cet 2 ABs 
Cate ee eo November 21, 1957 ee oe odo | 
‘. of the cae of Tadian Affairs i in an informal memorandum opinion a 
concerning the pen of Ozette Indians in. the Ozette Reser'vation. ae 
| ‘He then stated : | ne iat "2 | : i : 
While an Indian, of course, is not entitled. to-an: ‘allotment with more than one — 


“tribe or on more than one reservation, ‘yet these small village sites, were never 
-intended for allotment purposes, do not. contain sufficient area to justify allot- 


| ment in severalty. and. remain tribal property of the. Indians Formerly using or... 


occupying those sites. 
| ' With this background, as 14 see. it, the Oxzette Reservation ‘remains the tribal 
. property of the Indians of this band who are mostly: of Makah blood, as I under- 


stand it, and:who equally have a: right to participate in the disposition of. the | 


tribal asset at Ozette, if and when disposition is to be had, regardless of the fact 
that such. Indians. may have. received allotments. elsewhere as a Quinaielt or. 
: Makah, . ee. a 

“When. the. Otis fede were recommitted to ‘Tadiag’ occupancy by ; 
og ihe: order of April 12, 1893, the. recognizable right of use was:accorded 
only- to “Osette Indians not now. [1893] residing upon any Indian 
-Regservation.”. ‘The. character of. title acquired by. these. Indians. in 


? lands withdrawn. for.their. benefit by the Executive. Order was the ce 


same ‘right to: “possess: and occupy: the lands. for the. _purposes desig- 7 
nated as was granted to other tribes by ‘treaty. - rai ve. hand- - 


. ler, 160 U.S. 394, 402, 408 (1896). 


_ There is no ‘doubt, that the aeentive Order has’ never ‘been ‘hevoked : a 
7 or superseded by legislation extinguishing the. rights of the Indians i 
_ for whom the reservation was created. However, it now appears that 


there are no longer representatives of the class: designated. : The rec- _ 
‘ords show that all Indians enrolled as. Ozettes are now deceased. . 


Most. of the families. who occupied: the reservation as a “permanent ae ; 


- residence, left. the site about 1908 when, ‘due to a lack of school facil- : | 


ities, the Governinent insisted that the young children go to school-in 7 | 


; Neah Bay. These children were subsequently enrolled i in. other: Loa * 


: on the Makah Reservation and elsewhere. ' | 
On April 18, 1935, two Indians, ‘consttneag! the total: population 
remaining on the Onzette Reservation, voted to accept the provisions of 
the Indian. Reorganization Act of June 18, 1984, and in doing so, they 
accepted the provisions of. that portion of ‘the act now codified as sec- 
tion 461 of Title 25, U.S. C., which provides that the land of the 
reservation should not thereafter be allotted in severalty. Since the 
land within the Ozette Reservation had not been allotted prior to 
acceptance of the Indian Reorganization Act, the entire beneficial 
interest. was preserved for the tribal community or its successor, and 
not in any group of Indians individually. Therefore, no persons 
~ other than members of an Ozette Tribe: can be: recognized as aie? 
rights: therein. pein 3 ae eR | 
as Now, in 7 “answer to ihe e specific questions y you have presented, my | 


ae opinion. is as follows: 
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. a Are there. any ‘losses of persons who ould success-_ ae 
~ fully exercise a valid claim. to the Ozette Reservation? — 7 


Bee organized as an Ozette ‘Tribe, pursuant to. the. 1984 act, a 


“gould exercise a class claim to the. Ozette Reservation. None of the — 


‘Indians who now use-the site of. the Ozette Reservation, whether they 


. be descendants’ of Ozette Indians or of other. bands and. tribes, are - 
~ members of a recognized: Ozette Tribe. . Therefore, no group now” 


 inexistence can be said to have such beneficial ownership right in the 
Jand as would be: sufficient, without further act of. Congress, to sup- 

port: a claim against: the United States, Seo. Sol. Op: M-26418, a 
February 8, 1957. 7 a 


If in fact there are no living Indians identifiable as Oiettes, an a 


the purposes of. the trust under the Executive Order setting apart the : 
-_ Ozette Reservation ‘have been fully: carried out. ‘The records of the | 
Indian Bureau show that this is the situation. In such a case the 
entire legal and equitable estates. merge in the United States (the 
‘trustor-trustee) and the trust is terminated, there being no one other. — 
_ than the trustee to whom the property. could go by way of resulting 
trust or other theory. 54 Am.‘ Jur. 86, 99: a Tribe et al. v. 


‘United States, 120 F. Supp. 288, 286 (1954). 


2. Does the Makah Tribe of Indians hae. an. 1 enforceable. - _ 
property. or use claim to the Jands or waters. within the a 
— Ozetie. Reservation? : 7 2 | 


No: In my opinion, aheree are no. psi Sjeenecable: Tadien 


rights to the Ozette Reservation. Descendants of Ozette Indians who _ : | 
abandoned the reservation relinquished. all. rights thereon when they — 


did. not return. to cast their votes to determine the future of the reser-. 


vation lands when the election - was held in 1935. It is:believed that 
all those persons desiring to preserve a tribal. relationship cast their | 
votes in similar elections as residents of other. reservations. Themere 
_ . fact that the Ozettes were historically a. branch or part of the Makah 


‘Tribe does not give: in Makah. abe: any 1 rights t to the Ozette pees a 

7 ervation. “ oa , | 
7 It there j is no. person or. organization which can exercise :e | 
8 alld claim to the reservation, what is the. reservation’s = 
status? That i is, is it, or can it become an Indian reservation, a 


ee public domain, or “property” as. defined in . the General | aie 


- Services Act? 


| The Ozette Reno is and will continue ie hee an ae reser- 
vation until returned to the. public domain or otherwise disposed of 


by Congressional. action. It is axiomatic that a withdrawal of public 


- Jands by Executive. order does not terminate merely because the pur- 
pose of the order may have become obsolete. Bee Sol. Op. eo 8, 
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May 16, 1951. ‘The order setting the Ozette neorraten. et ‘for oo 


the use of a certain group 2 f Indians, although possibly obsolete, is” ; 


a still in effect. - | emt 
Under the} provisions. ‘of section 3. of the ‘Federal. Property and eh 
Aadmintserative Services Act of 1949, as amended, 40 U. S. C. 471. 


> eb 8eg.5 which: now. governs ‘the disposal. of: Government property, 


og certain controlling definitions are given. 


~ (d) The term “property”. means any ‘interest in. proventy of any kind. eaceot 


. (1) the public domain: (including lands. withdrawn or. reserved from .the public 


7 domain which. the. (General. Services]. Administrator, with the concurrence of 
the Secretary of the Interior, determines are suitable for return to the public 


domain for disposition under the general public land laws ‘because such lands | 
‘are not substantially changed in character by improvements), and lands reserved _—- 


a or dedicated for national forest or national park purposes ; * . eee. 


We understand that the character. of the Jand has net pea substan- Ae te ig 


; | tially changed by. reason of. improvements, therefore, the provisions a 


2 for disposal contained in the: Federal Pr eo. and Administr ative , 


Services Act of 1949 do. not apply. 

It is our opinion: that the Ozette Reservation falls Gila ae _ 

| (1) to the section quoted above, inasmuch ¢ as it was created. by a with- — 
- drawal from the public domain. On revocation of the 1893 order, the | 


| lands will.be returned to the public domain for. disposition oradmin- =~ 
istration under the: applicable public-land. laws. .For the reasons 
-- stated above in my opinion, returning these lands to the public: domain 
is not contrary to the high standard. of fair and. honor able: dealings 


: eit in Indian matters. a2 
4. In view: of the act of: ‘March. 3, ‘1997- (ad, Stat. 1347; 
| 98 U.S. C. sec. 398d), can: the reservation be: sai dae tby 
cas oe any means other than by an act of Congress? | 
* T ave considered section 4 of the act of March, 3, 1997, supra, Pee 
7 palicge it to be inapplicable to this situation. “Section 4 must be read 


2 — in context, and the act as a whole relates to the: leasing of Executive — 
Order. Tndian ‘reservations for. oil and. gas mining purposes. ‘The _ 


legislative history of the act shows that the language of section 4 was _ 


intended merely to provide-a limitation on the enlar gement of such 


ras reservations in accord with the prior act of Jt une 80, 1919 (41 Stat. — 
> 884), «which prohibited, the further creation. of extensive reserva- 


tions except. by act of Congress. Senate Rept. 1240, 69th Cong., 2d. 


Sess. While a special act of Congress would be the most satisfactory aes 


method of handling this disposal, the. withdrawal. order ou be re- 
3 ee and disposal effected under public. land laws. . 
| 5. Can the Resérvation be transferred to. the’. ‘National 
Park Service? If SO, under what authority and condition? . 
a. The Park Service has not recently renewed its request for this land, | 
- = as, long as. the 1893 order i Is. still i in n effect, we oe not wish to un- — 
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ee coer a consideration ‘et hethar the daceen over these lands can 


= be. transferred to ne National Park: Service. ane 


/ Epatoxp qT. Farry, - | 
Ss ta be 8 oicitor. 


te "APPEAL oF AAA CONSTRUCTION COMPANY 
* TBCA-55_ | Decided November 26, 1957 


ste 


Contracts: hanged Conditions—Contracts: Changes. ‘ad Extras—Con- es 
tracts: Substantial Evidence—Rules of Practice: . “Evidence Pee | 
"When the contractor has. not met. the bur den. ‘imposed on. it of establishing by. : 


oe a substantial evidence the validity . and amounts. of its claims based on. the | ae 
' “changed conditions” or “extras” provisions of the contract, an appeal from 2 


adverse decisions of the contracting officer. must be denied. Specifically, the 


~~ contractor has the burden of ° ‘proving that.the contracting officer was wrong Boat 


= . in concluding that a proper site investigation would. have enabled a reason- 


eee ably: prudent: and experienced contractor to have: anticipated the conditions | he 


~ encountered. Ordinarily, statements in claim letters. are not sufficient proof - 
of essential facts which are disputed. ke 2 : 7a 


Contracts: : Damages: Liquidated Damages—Contracts: ‘Unforeseeable Causes 


oe When from. the reported. circumstances in. documents in the appeal file, it may —_ 


_be. inferr ed. that. two. hurricanes, each, of which lasted approximately one 

day, caused difficulties that delayed the work by approximately 2 days in the | 
. ~ aggregate, ‘such delay was: -excusable and the. ‘contractor: is entitled to an e 
ae extension of the time. for performance of 2 days.” ee. =. oe ae Oe 


‘Contracts: ‘Suspension and. Termination — 


When a. contractor breaches a. contractual. guaranty, by” tailing” to “remedy 
_ faulty materials or workmanship within 1 year following the Government’s 
: final acceptance of the work, the contracting officer, ‘under the standard form 
of Government construction contract, is. entitled: to terminate the contrac- 
& . tor’ Ss right to proceed, to have the necessary repaits made, and ey assess ee 4 
ee: cost against t the contractor. 7 er : 


Srey BOARD oF CONTRACT APPEALS. Be. 4, by _ 
This 3 is a s tiniely iised from the findings of fact. and. sstisiot SE tthe 2 


EE contracting officer * under Contract No. 14-19-008-2256, dated August ae 


ee 9; 1954 (Invitation No. FW5-1974), with the Fish and ‘Wildlife ie 
Service. | a 


“In ‘its notice of ar dated. Sepia or, 1958; thé: oe _* 


sts stated that “no useful purpose will be served in attempting at this | | 


time to set forth a. detailed explanation of our position.” It. also 
stated, in connection with the claim for furnishing of treated: paper | 
| under structures, that “we reserve the right to ‘confront these repré- 
sentatives [referring t to moe In. charge of the project] | in an Eons 


“ase The findings are undated, put were sone to the contractor by the. contracting officer with : 
“a veovedae? letter dated: Rencomber 2 2, 1955. . oo 


7. ago) eckiae? - AAA’ CONSTRUCTION CO. 2° oe © GANS = oon oe 


oo | _ November “6, 1957 a 
a ere for determining ‘this matter,” and in sonnection with, the 


claim for an extension of time, that “we are fully prepared to defend | Ree 


= - our position in. this matter.” By letter dated November 13, 1956, to 
the contractor (a copy of which was sent to the attorney: who had 
- handled: the -claims before the contracting officer); the Board asked 


- that two suggested hearing dates be given to the Board and: that: if 


the contractor did not. Wish “s hearing. for the presentation of evi-- 
 dence’or oral argument, the Board: will-determine the appeal.on the 


basis of the appeal: file.” Neither the contractor nor the attorney 


responded to this letter, and no additional documentary evidence has 
~ been submitted. in support of any of the cas ~The appeal will, mo 


- therefore, be decided on the record. 


_The..contract was on U. S. Standard Forin, 23 (Revised: an. ee 


| i: : 1958), and incorporated the General Provisions of U. S. Standard. ; a é. 
i, Form. OBA. (March 1953). It provided for the construction, includ- 


ing excavation, of reinforced concrete. fish raceways, together with 


- appurtenant road work and an asbestos cement pipeline for supplying: 


.. water.to the. raceways, at. the United States Fish. Cultural Station, — - 


North» Attleboro, Massachusetts. The. consideration stated. im: the * 


~~ contract for the work specified was $20,125. oo 
~The contract required the contractor to. ‘start the ae within. 10 as 
- calendar. days after date of receipt of notice to proceed and. to com- — 


plete the work within 120 calendar: days after receipt of. notice. to 
_ proceed. The contractor. acknowledged receipt of notice to. proceed. 


on August 20; 1954. Thus the date for the completion of the work o 


under the contract became December 18, 1954. The work appears to: a aoe 4 
have been. completed by December 17, 1984, but it. proved: imprac- 


# ticable to test. the pipelime: under operating pressure at that time, and) 


_. the work ‘was suspended from’ December 17, 1954; until February 9; . | 
1955, pursuant. to a provision. of Section 20 of the General Con- oe 
1 ditions of the specifications. On February 9, 1955, inspection of the 

work under the contract was made; a iar was ‘discovered: m the | 

pipeline; this was repaired by the contractor; a second leak was 


. - then found; this. was likewise repaired ; further operational tests: were. - | = 
made on February. 14, 1955; and at that time the pipeline was found. 


satisfactory... Therefore, the work was accepted as meeting all con- 
_tractual requirements as of the latter date, which was 5 days after 
the expiration: of the time allowed by the contract aCe performing the = 


: job. ; 


- In. this deusion. aed from, the cotitracting ee denied four : ” 


"S claims for additional compensation, and one for an extension of time, — _ 
_ which had been:previously presented by the contractor. Theamounts - 
~ involved total $3,542. Each claim.will be discussed. i in. the « order. of ear a 


ce its 5 consideration by the contracting officer. ° 
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AL Latent Soit Conditions | 


| This ee wich totale $1, 400,. ‘is ‘Gaced. on. the. ee ne in | 
excavating: for.the, pipeline the. contractor encountered latent physical 7 
- conditions-of so.unusual.a nature as to-constitute “changed. conditions”. 
under clause 4.of the. General ‘Provisions of the contract. . The claim: _ 
is ' itemized. as follows: en ee ee ee 
BB ey. of ‘stone: at $5: 007 per e. TEMES eoeeuy et ae 


 55-e. y. extra trenching at. $3.00 per c: Vite See esas ; 165. OO. 2. 
6000 £. b.m. of Sheathing_-~-~-----------+--~--<3--+-~------,;, 960. 00. 


The contractor, by an-undated letter: (received November 17, 1954) . 7 
addressed to the Regional Director of the Fish: and. Wildlife Service — 


at: Boston, Massachusetts, who: was the ‘authorized representative: of ; 
the contracting officer, stated :that it was. impossible to:set:the pipe — 


. ~ upon a firm base with: materials on the site, because a dozing condition — 


‘was encountered and a-spongy bottom was found, and that the stone, _ 

extra trenching, and sheathing’ were needed to overcome’ these:con- _ 

_ ditions.. ‘Under date:of March 29, 1955, the contractor ‘stated: that: 
— after completing the excavation: work i the elevation shown.on:the — 

plans, it. found soil conditions not contemplated by the parties which 

were sometimes in the nature of guicksand, and’ which required the: — 


additional work and materials covered by this claim. ‘The findings 


of fact state that the: conditions mentioned in the two letters of Nowe 
contractor were observed by the: Government:engineer. - fe Se 

- The- contracting officer found that a cursory. Gbesieaton: hess 
work area ‘would have disclosed even to an inexpérienced. contractor. 
that the water table was high at the job‘site; that the work area was — 
bisected: by:a brook, and that parts of the area were so marshy that: 


-_ surface water was present at all times..:’The exact nature of the sub- 


soil conditions and. the extent of their variation from what: was ob-: 
servable: at the surface or: foreseeable from observation of surface 

conditions are: ‘Impossible to. ascertain from: the ‘record. before the 
Board. ‘The record is too vague as to what the site was and what 


was capable of being seen and learned through a. site. investigation. = 


for the ‘Board “to. determine that the contractor : encountered sub- 


- surface conditions which were materially. worse:than. those inferable 

_ from the surface conditions and from: the contract drawings. The _ 

- contractor has the burden of proving that a “changed:condition” did 
exist, and that the findings of fact of the contracting. officer to the 


~ contrary are erroneous. Mere assertion of the existence of such con-, | 
ditions does not. constitute evidence thereof and the record is insufii- © 


cient. to enable the Board to say that the contracting officer-was wrong. 


- in concluding that. a proper. site investigation would have. enabled: oo. 


a reasonably "prudent and experienced contractor to. have anticipated 
_ conditions such as were actually encountered. This claim, therefore, _ 
| must be denied for want of proof.  & : 


op ABOK ee cH et AAA: CONSTRUCTION CO. a mae Seger, ABB. 
_ oe 4 ial on id November 26,1957 a | e 
‘9, - Fuidohing of Paper yy nder Structures 


This claim, in the: ‘amount: of, $90, is ‘to, cover. ‘the. cost ‘of ne 


- 4,500 square feet. of treated paper. under the. raceway structures. This 
_ ‘paper was: placed in order to prevent the spring and surface water. i 


_ encountered ‘inthe area from erupting. through the. newly-laid con- 
erete. The contractor. contends thatthe: use of the treated. paper, 
‘was required by verbal. orders. of Government. personnel, but.the, 
- contracting. officer. determined. otherwise. He: found .that, when. the, 
contractor complained. to the: Government inspector that water. was 
causing difficulties in pouring cement, the inspector informed the. 
contractor. that:'the: method employed by: other. contractors.to control. 


such flows was to place treated paper under the structures, but did 


not order the. contractor .to use. treated paper,. and that when the 


contractor. mentioned this matter to. the Government. engineer, ‘the ees 


latter stated that:the paper. was. not a. requirement. of. the contract: 
and that the contractor’s: election ‘to: make use of ale would be: at its: ms 
own responsibility and: expense, 9: 2 
In the absence’ of any showing that. the , contracting ofieee ered in 

finding: that:no order.to use treated paper. was given. the. contractor, te 


= this claim 3 must. also be denied for want of proof. 


3. Roap Fou eee pe 


- This claim. is in. the total amount of: $1, 112.0 00, itemized as. | follows: ; 


“Road fill 550. c. y:. at 80¢ per: c: EEE TIE nS eer $440. 00: 
"Hauling outside. of. 1000. ft. ih lee bee MeTE woe 432. 00. 
- Transcalator at. $80. 00. per Lt Aerie s aE AES ee . 240. 00. 


Part of the claim i is based.on:the assertion'that. Government. sate = 


| nel required the contractor: to obtain road fill from sources other than 
' the Government-owned area mentioned i in. section LV. of the Technical . 
wo Specifications. - The,’ Paranent | ‘Provisions. of. that. section are: as. 
follows: eg, wt 4 ee 


“There is. available in the pond area, ‘south of Mansfield. road, ‘adequate ‘solid 


fill which ‘the: contractor may use, or, if he prefers, he:may supply.same. Fill. 


material, if. supplied. by. the. contractor, ‘Shall be equal. or better. than the ma- 
terial from. the. Government pit, which will be considered adequate i in, quality 
for the road. surfacing. se ae : . 
The contracting officer found that of the. 550: cable ee of road all 
listed in the contractor’s claim, approximately 150 cubic yards were. 

taken from the. Government. pit for use on. the road area and approxi- — 
mately 400. cubic yards were used by the contractor in. building, for — 


_ its own convenience, a. road to the job site and footings for its equip-_ oe 
ment, Healso found that “at no time was the material located at the - Be 


, Government. pit rejected. by. Government.’ personnel,” and that to the 
extent fll: was: obtained. from sources other than the. Government : | 
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_ pit, it was because the ceuae voluntarily chose to dos SO pursuant _ 
to the option allowed it by sectionIV. 7 a 
_ This part of the claim must be rejected ee Tex. is no ie 
| stantial evidence in 1 record to establish that these findings are 
erroneous. or | 
The renal adi of ae Ae is aed on the assertign that Gavemns - 
ment personnel required the contractor to dispose of debris from the: 
clearing of the work site, or other contract operations, in ways that 
_-were not compatible with the terms of the contract. Since. the. con- 
tractor complains that it was required to move material for more. 
than a thousand’ feet, it would seem that it. considers the governing 
provision to have been. section III of the Technical: pare 
which, in pertinent part, reads as follows: oe ec 7 
Excavated materials in excess of that needed for grading 3 shall be disposed 


of by the contractor: on the. hatchery’ grounds, at ‘waste areas selected by the ? 
‘Hatchery. Superintendent, © but not . more. than. .one thousand feet . my 


a measured ina straight line from. the point of excavation.. 


- The contr acting officer seems to take the pésition, on the Tee are 


| 7 that the governing provision was section. XV of we Technical. 1 Speci 


fications, reading: as follows:. 


Upon completion of the construction, all equipment and‘ excess: mate- a a 
rial shall be removed from the job site... oat: Sad 


For the purposes of this appeal it 4s | unnecessary to idsernins 


_ whether the debris in question, which appears to have consisted chiefly: - 


of logs, trees, brush and stumps, constituted “excavated materials” — 
‘within the meaning of section III or “excess material” within the — 
meaning of section XV. In no event would the contractor be entitled 
tobe compensated for work done by it in excess of the contract require- 
ments’ without: establishing that. such work was authorized, ordered, — 
or necessitated by some instruction or. act of: an. authorized: repre: 
sentative of the Government. This ; 1S not. here shown to. have been 
the case: | | a | 
‘The contracting officer did. ‘And. thay: Cortntnen: personnel in- . 
structed the contractor not to dump stumps on the quarters area of 
the fish cultural station, and also instructed the contractor to remove . 
trees and brush that it had previously. pushed over to the edge of the: 
work area. While these instructions may have been predicated on 
the view that section XV was the controlling provision of the con-— 
_tract,-they are on their face also consistent with the view that sec- 
tion. TI was the controlling provision, since that section did not | 


~ ganction the dumping of “excavated materials” anywhere the con-. 


tractor might choose within. 1,000 feet of the point of excavation, — 

- but only “at waste areas selected by the Hatchery Superintendent” — 
‘within such 1,000 feet. Even if things such as stumps or brush were 
to be considered as” outside the scope of both of these ee there. | 
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- | ‘ig nothing 3 in the contract ‘that would give thé coritractor the fagual ; 
fied right to leave them at locations where ed might incommode | 


op the station operations... 


~The contractor contends, iildbeid; that te was ordered by the Hatch- 


ae ery Superintendent, or other Government personnel, to remove some 


or all of the material in question. entirely off the hatchery grounds 


and to dump it, either wholly or in part, at a location 7 miles distant. 


These contentions, however, are not supported by any substantial 
; _ evidence in the record, and, therefor "es the: am Losets aoe them | 
; must likewise be rejected. a a nee | st 


Ae Removal: of Ties. 


‘This j 1s a Gene for extra work in the amount: of $840 for ihe: re-— e. ms 


-moval of 12 trees, said to be approximately 18 inches in diameter, at | 


a cost of $70. per tree, which work was: allegedly ordered by the Gov- | -_ 


| ernment inspector because the trees had been felled by hurricanes. 


. The contracting officer. specifically found that “there were no such 2 


number of trees nor were there any such dimensions.” It is, more- 


over, evident from his comments that he was of the view that the only _ | 


Frese, removed were those. which needed to be removed. i in order for 
the contractor to perform its obligation. of. clearing the work area. 

As the contractor has adduced no proof i in support of its contr ary 
3 contentions, this claim must also fai : Pe! 


“5, Extension of Time _ 


‘This dleini3 is for an extension of 5 days besa et time Rie 
| jst in the performance. of the work due to the 1954 hurricanes: known 


as Carol: and’ Edna. The contractor, as has been seen, was 5 days » 


late in ‘completing the work, and for this delay has ‘been ‘assessed 


- liquidated. damages: at the rate of $20 a day, or a total of $100, in — 


accordance with section 27 of the General Conditions and paragraph 
5 of the Special Conditions. Clause 5 (c) of the General Provisions — 
voided that. any: ‘delay to be excusable must have been “due to un-— 


- foreséeable causes beyond the control and without the fault or neg: wis a 


| ligence of the contractor.” 


~The contracting : officer fond that ere was no ion that : any “ae 


time had been lost by the contractor because of hurricanes. Carol. and 


Edna. He appears to have reached this conclusion on the ground 


: : that actual construction. work did.not begin until the day after hur- — - | 


ricane Carol occurred, and that the clearing’of trees from the work 


7 area had been’ sompleted: when hurricane Edna occurred. Thisreason- 
ing is not particularly convincing. Carol might have created debris _ 


which made the task of clearing the work area more time-consuming 
than it otherwise would have been, and Edna might have damaged 


: wot" alr aay, oe or oe obstacles ‘ in ‘the way of work yet: to 
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be done. . But these. are re mere possibilities, and. the burden of proving 


them j is upon. the contractor.. _ | 
The Board has scrutinized the documents contained i in 1 the appeal 


part of the 5 days? delay i in Ganon fhe work: y was. caused by either ms 


of the. hurri icanes or. by. the effects thereof. ‘From the reported cir- 


cumstances. it may fairly ‘be inferred that. the two storms, each of < 


which was of. approximately 1 day’ s duration, caused difficulties that | 
“put the work back by approximately 2 days in the aggregate, and .en- 
title the contractor to a corresponding extension of. time. Grant- 
ing of this extension will necessitate a reduction of $40 i in the amount 
assessed as liquidated damages. The remainder of. the claim for an 
: extension of time must fal for want. of proof... ee ; 


6. Drain Repairs be hee. 


at the dcasun ippaailed a the contracting siiters noe ae ais 


the five claims asserted by the contractor, but also found that there 


| should be. deducted from the payments otherwise due the contractor, 7 


_ the sum of $760.89 to. cover costs incurred by the Government in.re- 


_ pairing a transverse drain that formed part of the raceway structures. 


The contractor in its appeal letter expressly commented uponeach 


of the five: claims it had asserted, but made no specific mention of 
the repair costs thus assessed against it. The letter, however, stated ~ 
that the contractor did not consider the decision to constitute a factual 
_ finding within the meaning of the contract, and that the contractor . 

was not attempting to set forth a detailed explanation of its Position 

in the letter, but, instead, was merely making some observations on 
the items under controversy. While the letter. is ambiguous, the 
Board believes that a letter of appeal in an administrative proceed- 
ing of this kind should be construed broadly in order to make possible — 
an equitable: determination: of the questions. on which the parties are — 
in dispute. .Department Counsel, in stating ‘the Government’s: po- | 
sition, has interpreted the appeal as comprehending the, dispute con- — 


, cerning the assessment, . against. the contractor. of the costs of. ‘the 7 


repair job, and the Board comes to the same, conclusion. | 
-. During the early part:of May 1955, or, in other aah approxi- | 
- mately: 3 months after the final acceptance of the work, Government — 
personnel discovered what :they: considered. to. be defects in the floor 

of the transverse drain at the lower end of the raceway. structures. 
_ The'conditions discovered were brought. to the attention. of the con- 
tractor and he was:requested, both orally. and-in: writing,. to remedy A 
them.?. The contractor declined, however, todo this work, except 


| : on a: , reimbursable ee because: it considered. that the defects were a ae 


“The written request was, contained 1 in a letter from. the ¢ Regional 1 Direetor dated tu une 17, # 
1955. . 


| oe et, a | November 26, 1957 eg ae |e 


se ce ie any eae henstnieniom on its part. 3. _Thereatter, o on ir une 


28,. 1955, the contracting’ officer ‘notified the contractor by registered — 


: mail, with a request for a return receipt, that pursuant'to the: General : 


a Provisions: of the. contract, its right to proceed. under the contract 
owas terminated: and that the “Government will take over and prosecute 


es “this work. to completion and will bill. you and: your surety forthe 


cost: thereof.’ fie “The: flee ‘were. thereupon: made. He Government 

employees. qi. : aes Le 
—. With compe to ae sisi staribe: sof deficiencies in nthe arin, t the con- 
tracting’ officer, 1 im his decision, found that: | te are 


Pao ere 


= Under date of May 10, 1955, Government. ‘personnel, | “while: working “the . 


‘yaceway,. reported a ‘leale ‘caused’ by: faulty~ ‘construction. ’- Later investigation ae 


‘disclosed - that the ‘workmanship and. materials: in::the, floor of, the. transverse 


_drain‘at the. end of the raceways was not in. accordance’ with the specifications. 
ee The. concrete “was not. of. the required thickness in. spots and. was. of such poor | 


quality” that. “it; crumbled, broke, or. fell. . Sections ‘of the concrete. floor was 
“washed out and” ‘completely’ disappeared: “approxintataly - 80%: of the ‘floor « 
Tad failed at the time repelre were > instituted.” apts : 


es et 


| ang the aenuances was $f 60. 39. 

The appeal file contains aeoonnts of the aa acide repair of ihe 

7 leak, prepared ‘at the time of these events by the:'Government. person- 

~ nel. on the job, that corroborate the foregoing findings. . ‘Included in 
“it is a. memorandum from. the ‘Superintendent’ of the Fish. Cultural 

_ Station to the Regional Director, dated:-May 10, 1955, which, in addi- 

- tion to explaining the: faulty condition: of the: drain; gives a reason. — 


~ why this condition was not earlier discovered. : This reason: was that 


previously the foot of the raceways: had: ‘been closed :by: damboards, 


7 with dirt piled against, them, and, that when, in the course of operat- 


- Ing the raceways, these obstructions were removed, the ak was, 
| revealed. | | | 
The contractor’ s assertion that the drain - was i properly rer . 

. in conformity with oe penne: is, On the other hand, oan aa 
a unsupported, | oe | | 


‘Jn. this state of the reeok a seems: -abyione’ that. the contracting 2 id 


Pe officer’ Ss. assessment and deduction of repair costs. in. the:amount of -- 
$760.39 must be affirmed. The defects in the drain were discovered 
within 1 year after acceptance of the work: Therefore, they are 
i covered by section XVI of the e Technical ‘iouec nes which ae 

vides as follows: | 


Neither the final. certificate 3 nor payment nor any. provision in “the Contract a 


Documents shall. reneve the CORE ECtOE of poepen ny for r faulty materials i 


3 Tie contractor's latter dated. Ri une 20, 1955, in eerie to the Regional Director’ 8 iettee : 
- of: June 17, 1955,. stated that “* * * there was no deficiency in the construction of the 
~. drain. _ AIL work was carried out eons to me specifications drawn UD. by your own 
engineers. ia ae ee ae a 7 
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es or wornananiy ‘and, unless ‘otherwise spéctiied, ‘he . shall. upon ‘notification | 
oa ‘immediately Femedy any defects due thereto: and. pay for any damage to other 
work. resulting therefrom, -which ‘shall fe eee within a Satan of one: “year a 

“following acceptance by the Government. Pak ede ee Sgt. a 
When the contractor. failed to ames: ihe detect 4 in he: 5 dian, : 
after notification to do so, it breached the foregoing guaranty. . Upon > 
such breach, the contracting officer was entitled. to terminate the 
‘contractor’ s right to proceed, to have the necessary. repairs made, and. 
to assess their cost against the contractor, by virtue we sections 5 BA a.) 
and 9 (a) of the General Provisions of the contract. te 
~ It follows. that the appeal. from the deduction. or the repair costs 
must be denied. 

With the. one ezesntien. previously. mention in ancien with 
the claim for an extension of time, all the claims. of the contractor 
~ must fail because it has not met the burden. imposed on it of establish-. 
ing the validity and amounts of its claims by substantial evidence. © 
_ Ordinarily, mere statements in claim letters are not sufficient proof of 
essential facts which are disputed.* - -Moreover,. the contractor de- 
clined the opportunity to. gat evidence at. a. Proposed. hearing 


7 before. the Board. 


Concise 


| Wheretats ear to the authority delegated is the! oes of “a 
| Teens ‘Appeals by the Secretary of the Interior. (sec. 24, Order — 
No. 2509, as amended; 19 F. R. 9428), the contracting officer is di- — 


a rected to issue an appropriate order extending the time for perform- 


< ance of the contract by 2 calendar days, and. the decision of the 
contracting officer. denying the claims of the contractor, as modified: .” 
by. the foregone direction, is affirmed. 3 | EO ee a 


| “ | Tsrnovone H Hass, Chairman, 
We « concur: 7 sy 
 WoiaM ‘uel M ember er, 
‘Hereerr. J. SLAUGHTER, M emb er, 
£ La Societe Nationale De Construction v. United States, 149 E.. Suis 335, 339 (Ct. CL 


1957) 3. Zinsco Hlectrical. Products, ‘IBCA-—104 (June 3, (1957) 5; Pappin Construction. Com- 
pany, Eng. C&A No. 1120: (September . 23,. atl j Precision Scene ah taal ASBC4 


No. 2804 Sep embee 15, esse 


U.S. GOVERNMENT PRINTING OFFICE: $9570 


oe ee es a ORAS; Ti: -CUNNINGHAM, CO... b pen oe me | ee 
te APPEAL OF CHAS. I. CUNNINGHAM CO.. | 
- TBCA-60 iPods Decided December 6, 1957 


i Contracts: Damages: 5 Widldatea Damages—Conttracts: ‘Unforeseeable Causes 


Failure by ‘a ‘contractor. to prosecute the contract work with the efficiency i 


; and. expedition required for-its completion within the contract time does 


not, in and of itself,.disentitle the contractor to extensions. of time for: such |. | 


a ‘parts: of the ultimate. delay in completion as are attributable to events, such 
. as acts of the. Government or strikes, that are excusable a ae terms of = 
the contract. | | 


. ‘Contracts: Contracting Officer—Contracts: Unforeseeable Causes - 


Under the “disputes” clause of the standard-form. Government: construction 4 
ae ~ eontracts, | the contracting officer has the responsibility of apprising. the | 
7 ~ contractor | of the basis for his decision, and under the “delays-damages” — 
"* ‘elause, he has the further responsibility of making findings of fact. with 


respect to ‘the. circumstances and extent of - iaieged excusable. causes. of bap thee 


os delay. 2 | * 
Contracts: Acts of ‘Government—Contracts: “Unforeseeable ‘Causes’ Cio 
| ~The presence in a contract of specifications that necessitate reference to the 


| catalogs of » various: dealers in order to. identify the types, styles and: ‘sizes 
: ee required articles constitutes’ an: excusable cause: of. delay if the specifi: _ : 
oe cations. are. ambiguous, : by reason: of such: circumstances as: the: use by a: 
- named: dealer of the same.number to designate different articles in different. “ Be 


’ catalogs, but. riot, if the specifications are unambiguous. 


- Contracts: Acts of Government—Contracts: Unforeseeable Causes: 


. The issuance. by authorized Government personnel: of: instructions. or: ae 
that: progress: of the. contract. work be held up.-while consideration. is being 
~ given. to the: advisability of. making changes in the specifications constitutes an 
an excusable cause of delay. 7 me 


i Contracts: ‘Interpretation—Contracts: Relea : ae 
| Acceptance by a-contractor. of a..change: order -which atigulates | ‘that no-in- © 


 . erease in:the contract performance time will be allowed: “on. account ‘of the ~~ 


, performance” of the work described in the order does not bar. the allowance : 


of an extension of time.on account- of delays caused by the action of. the 


a. ‘Government in holding up ‘the ‘job while the advisability. of ordering: such 7 
a change: was helng considered... ~~ en : | re 7 


a te we ee oe 


Contracts: Acts: of: Government—Contracts: Unforeseeable Causes | 
. Delays in. ‘the. completion of a building caused by the issuance: of. Government se 


‘purchase orders that. necessitate deferment of completion of the building ; o 
7 until the articles specified + in the orders: can be ‘procured: and installed. baa ee 


excusable, 
. BOARD. OF CONTRACT ‘APPEALS | 


as L ‘Cgmningiean Company of Oakdale, California, oo filed 


= timely notiée- of. appeal, ‘dated. November 7, 1955, from, a . decision Pe 7 


_451755—58—1 
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of the Acting: Regional ‘Dikeater of the Fish and: Wildlife Service at 
_ Portland, Oregon, dated October 7, 1955, in which the Acting Regional. ; 
Director denied a request of appellant a an extension of time and. 
 eancellation: of liquidated: damages.:: Neither. party: +has:.requested. a 
hearing’ and, rea: the. appeal, will be decided. on, the basis: of 
the: record.t:: 
The diepute arises tinder: a -conitcact with the Fish anid Wildlife Serv- 
7 for the construction of a concrete block residence at Colusa National 
- Wildlife Refuge, Colusa, California, for a consideration of. $14, 500. | 
The contract is on Standard Form 23 (Revised March 1953), i incor-._ 
‘porates the ‘General ’Provisions’ of Standard ‘Form Racal “(Mareh 
1953), ,and is dated’ October 19, 19542 0 | 
“The. contract provided that the work should be" dortitneribad within 
10 calendar days from the date of receipt of the notice. to proceed and 
should:be completed. within 120: calendar. days from that date....'The 
notice to proceed was received by appellant on J anuary 20, 1958, and 
the completion. date. thereby became My 20, 1955,. Extensions of time 
orders, thereby. deferring the Conieucn date to. J une 4, 1955. The 
work, however; was not accepted:as: complete: until 53, days. later, that 
‘is, on July 27, 1955.- Under ‘the terms of the contract, appellant was 
chargeable’ with liquidated damages, at the rate of- $20 per day, for. 
each ror these 53 days, unless the delay in completion . ‘was excusable* 
By a letter dated August 12;:1955, appellant requested that'it be al- 
lowed an. additional extension. of time in the amount of at least:'66 days, 
and that’ no ‘liquidated damages ‘be: assessed. against it for failure to 
- complete the work on time.’ This request’ was denied’ by the Acting can 
_ Regional Director in the decision that forms the subj ect of this appeal. 
In it he ruled that there was nothing of record’ which would: indicate - 
thatthe contractor was entitled: to’an extension: of time, and that. 
liquidated ee were assessable tor the full 58 ae of ‘delay,’ or a 
total of $1, 060. Gas aT eaNG Ot ni x 
The decision is, entitled “Findings | of. Fact, 3 but, in ‘the wnain,. isa 
statement of conclusions, rather than of the. facts from which, the: con- 
i7The Board;;by a'letter: of: ‘February: 11, ‘4957, ‘informed. counsel’ ‘for: appellant: that t the ; 
appeal would be decided on the basis of the existing record unless the Board was advised 


that appellant desired: to" substantiate the appeal ae posponse a a letter has’ been 


received:. eS ee ee 
--2-The. officer. who: euecited. the contenet: Was. ‘the Chief, Branch of. Pinance! aad preciee: 
cent: Fish and Wildlife Service. “The contracting officer, shortly after executing the con- 
_ tract, designated the Regional Director, Fish .and Wildlife Service, Portland, ‘Oregon, as 
his duly authorized representative: -Pursuantto: this designation the actual administra- 
tion of the contract was handled by the Regional Director, together with his subor dinates, 
and the decision: appealed. from was: rendered by : the: Acting ‘Regional’ Director in the ‘sapac- : 
ity of: authorized. representative. -of the contracting officer. . 


“3 Clause 5 of the “General Provisions ; section 26 of. the General, Conditions 5 seetion 5 
of the Special. Conditions. — PS. ean set ante 
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- clusions; w were. io “Relief appears to. have Bach ‘deniad. primarily 
on the grounds, that. “the. Contractor, did. not. diligently. pursue: work | 

on this contract,’ * and.that. “lack of. planning by the Contractor. occa- 


. sioned 3 many of the delays encountered.”.. The only. circumstances cited. 


in support of, these findings are that, according to the inspector’s log, 
no work was performed at: the construction site on 91. days.out of the 
178 which elapsed. between January 31,the date when the suspension of 


work was lifted, and July 27, the. date when the job was accepted as _ | 


complete; ‘ 4 that,.according to. the log, work was performed at the site : 
on.only one day during the period from April 1to May. 15; and that, 
according | to the. inspections made by the Regional. Engineer, ‘ ‘very 
‘little.work”. was. accomplished between March.30 and May 25.. These _ 
_ statistics, however, are.as consistent with the view that appellant was 
delayed by circumstances for which it was not responsible as they are 
with the view that peace was, aga ey its‘own-want of diligence’ 
or lack of planning. ane oa 
_. The truly crucial. issue is ene Was. the. reason ee appellant did 


- 7 not work at the times mentioned by the inspector and the Regional 


Engineer. Was it: because: the construction of the residence had pro-. 
preced to: a stage where. no further work of consequence could be done — 
- until a cause of delay for which appellant was not responsible had. been 
removed ?. Or was. it because of some inexcusable occurrence ?. ‘The 
statistics cited in the SPOON point ue the significance of this i issue; 
: they do not:give the. answers: 7 . 
.. Itisalso worthy of note ina some. of ie ehcp ge oande advanced 

7 by appellant as a basis for the requested extension. of time are nowhere - 
- examined, weighed, or refuted in the decision. . While i in part this may | 
have: been because not all of the: grounds were fully: and clearly ex- 
plained i in appellant?s letter.of ‘Aug ust 12, 1955, nevertheless some that. 
were there. explicity asserted, sich. as a teamsters’ strike,-are not even . 


mentioned in the decision. | Thus, it. could be questioned whether all _ 


- of the claimed causes of. delay ¥ were considered and evaluated ‘by the 
Acting Regional Director... .. : 
~ It is well settled: that: the failure of a ‘conteactor- to prosecute the: 


‘contract, work with the efficiency and expedition requisite for its com- a 


| pletion within ‘the time specified by. the contract: does not, in and of 
itself, disentitle the contractor to extensions of time for such. parts of 
- the ultimate’ delay: i in: completion. as:are attributable to events that are — 
themselves excusable, as. defined in. ‘clause 5 ‘(c)-of the General Pro- 
| visions of the standard- form: Government: construction contract. here 


eas *The 91° days. listed by’ the inspector. as days on which ‘no. work. was done include. 44 
Saturdays or Sundays and one. holiday.” a : 
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os 


—_ involved 4 “Where : a contractor finishes late partly because mT a cause a 7 
‘that is excusable under this provision and partly because of a cause 


that is not, it is the duty of the contracting officer to make, if at all 
_ feasible, a fair apportionment of the extent to which. completion of the 
| job was delayed by each of the two causes;” and to grant an extension: of 
time commensurate with his detérmination | of the extent to which 
the failure to finish on time was attributable to the excusable one. 
Accordingly, if an event, that would constitute an excusable cause 
‘of delay in fact occurs, and if that event in fact. delays the progress 
of the work as a whole, the contractor’is entitled to an extension of 
time for'so much of the ultimate delay in. completion as was the result 
or. consequence of that event, notwithstanding that the progress of 
‘the work may also have bedi slowed: down: or halted by a want of 
‘diligence, lack of planning, or some ae inexcusable ¢ omission. on the | 
‘part of the contractor. : ? 7 eee Pee ste oe —_ 
It is also well settled that indie thi “digpuites” provisions of sas 
7 6 of the standard form contracts, the contracting officer: has the re- 
: sponsibility of apprising: the contractor of the basis for his decision, 
and that under the extension of time provisions of clause 5, the con- 
tracting officer has the further responsibility of. making findings’ of 


ae fact: with: roapert tothe circumstances and. extent = alleg ed excusable 


. causes of delay.” , 

Measured: ‘SBainst the penta of law: siltlined in the two: pre. | 
| edie paragraphs, the decision appealed frorn appears to be an inade- - 
quate determination of the matters in dispute. In the cirectimstances — 
‘here involved, the issues of fact bcos by the “appeal: c cannot. now — 


. 6 Clause 5. (e) reads 2 as Gollows: ; . a 
“(e) The right of the Contractor to vipeeed: shall not be termitiatea: ‘as herded ag 
in paragraph (a) hereof, nor the Contractor charged with liquidated or actual _ 
. damages, as provided in paragraph (b)} hereof because of any delays. in the com- 
- pletion’ of: the. work due to: unforeseeable causes ‘beyond the control and without — 
:. the fault or negligence of the Contractor, including, but not restricted. to, acts of: . 
- God, or of the public enemy, acts of the Government, in either its Sovereign or. 
". ¢ontractual. capacity, acts of. another contractor in: the performance of a. con-— 

: ‘tract: with: the: Government; ‘fites,! floods; epidemics," quarantine: restrictions; “strikes, 
freight- embargoes, and. unusually severe weather, or delays of. subcontractors or, 
suppliers due to such causes: Provided, That the Contractor shall within 10 

“- days from the ‘beginning’ of any. such: delay, unless. the Contracting Officer shall. 
grant a further period of -time prior. to the date of final settlement of the contract, _ 
notify the Contracting Officer in: writing of the. causes of delay. The Contracting 

. Officer shall: ascertain: the facts and: the. extent. of. the delay and: extend the time © 
for completing the work. when in ‘his. judgment the findings of fact: justify such... 
an extension, and his findings of fact thereon shali be’ final and conclusive on the ia 

Hag parties hereto, subject only: to appeal as. provided:in Clause 6 hereof. idea We i 

_ 6 Robinson ¥; United States, 261. “T,:-S. 486. (1923):; 3 Sun Shipbuilding Co. y. "United 

States, 7 Ct. Cl. 154, 173-74, "184-88 (1932); ; Peter: Kiewit Sons’. Co., 34..Comp. ‘Gen. 

- 280 (1954) 5: Barnard-Curtiss.. Cd.5°:8° Comps. Gen. 530: (1929) 5 ; Central Wireching oe 
641. D. 145, 159-161 (1957). . 

 tAllied Contractors, Ine. v.- United. States; 129. Ct. cL 400, 406-07 (1954)°: : Polos 

' Products, Inc. V.. United States, 126 Ct. Cl. 816, 825-26 (1953) +. Kilgore v.. United. States, 

121 Ct. Ci. 340, 871-72 (1952) ; ; Climatic Rainwear Company, Ine. v. United States, 115 


Ct. Cl. 520, ‘558-60 ASe0?: 
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= be pastas eae i the Board on their merits, and the al file must 2 


be remanded gir the contracting officer for the making of new r findings aes 


of fact. | 
“There - reniains, -however,. che: further question of whether as aie 2 


- ations 3 im the notice’ ‘of appeal state grounds on which’ an extension’ age" 


_ of'time could be allowed, should: the:contracting officer find. appellant’s 7 
contentions to be a correct statement of the facts.® These allegations a 


: . can be summarized by saying that appellant claims its-work wasde- 
layed in four respects by acts of the Government, and in a. fifth by a | 
strike. The legal excusability of each of these five ee causes of. — 


delay w will be examined below.” | 
| =, I . crt 


“The first: a eipind for an extension is that the specifications, | 


relating to various key items of material for the residence were written, 


ina way. that made it necessary for appellant-to obtain: and consult: the: es 


catalogs of certain eastern manufacturers and suppliers, some of whom: _ a 
had_ no: outlets west of the Mississippi, in order to identify the type, — 


style and size of such articles or of acceptable substitutes therefor.? 
These portions of the-allegations do not. comprehend | the easantialg 


bas, | of an excusable cause of delay within the meaning of clause 5 (c).. The | 
“= specifications for a number of items of material which the contract, re- 


ts quired. appellant to procure and install were written in. terms of — 


particular. products of particular dealers. These items were designated a 


in the specifications by the name of the dealer, followed by either a cat-. a 


| alog number, a brand name, or some other data. for: identifying the. 
product. Section 27 of the specifications listed all of the dealers whose 


a products were so mentioned and either gave their. addresses, three OE. 


= _ which were.in the eastern-part of the. country, or stated.that: they. had | 
local representatives. In short, it was readily apparent.on the face of 


- the-specifications that the. sueee hil bidder,.in order to perform itsob- 


oe ligations under the contract, would need to do precisely what. appellant. _* 


claims it did, that: is, obtain. and consult the catalogs of a number of 
7 fina factirers or suppliers, including certain. eastern firms without, . 
local outlets. This. need..thus was: a circumstance: which: appellant. 
should have anticipated, and. taken into ‘account. when. submitting its. | 
_. bid,.and is not. a cireumstance-that could be considered as “unforesee- ed 
able”. or “beyond the control” of appellant within. 1 the meaning a 


~ clause 5 (c). | IO a 
. There is, therefore, 7 no. ‘need. for. nie consideration by. the i con- ee ap 


“sy tracking: ioflicer. of this ground: for an extension: 


‘8 THe grounds stated + 0 the notice ‘of appeal are chiefly a reiteration and: | araphifeation és 


of. grounds stated‘in’appellant’s ‘letter ‘of August 12,1955; 0 ~ = 
®%This ground is set out.in paragraph 3 of the notice of appeal, but is more. Spay: ex : a 


ey “plained in the pueuet 120 ‘letter. 
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“The next Bound fora an Nene ion 1S: re ets of the Pee named. 
in the specifications had both eastern and western catalogs, which. 
differed: in their, numbering systems, and that, a. promise , to furnish 7 


fade by the: Regional Engineer, eat the inception of the contract,’ ” was 
not fully or timely performed...) .... | 
| Delays. caused by events: of the nature oe some: On ae gece ol in. 
this group of allegations. would: be: excusable... If it be the. fact: that 
a particular catalog number given.in the specifications after the name _ 
ofa particular dealer was used by that dealer to designate one article. 
in an eastern catalog and another article in a western catalog, or if it be 
_ the fact that there was some other’ ambiguity in the trade references 
_ given in the specifications, then delays caused ‘by these defects i in the - 
, spécifications would be excusable, subject; of course, to the provisions 
of the contract’ relating to the resolution. of ainbigrtiities: such.as clause 
2 of the General Provisions.“ The allegations to the effect that the 
problem of the-catalog numbers was “at: the inception of the ‘contract”’ 
_taken up with the Regional Engineer, who had been ‘designated by the 
Regional Director as the engineer in charge of the contract: work, 
would, if true, indicate that. relief need not be withheld because:of the 
‘dinbiguities provisions. » On the other hand, if the specifications were 
unambiguous, a failure by the Regional Engineer to carry out a gratu- 
itous promise to provide: catalogs would not be an excusable cause of 
delay, since he had’ no authorny. to. ‘shift. ‘this. Pesponanily from | 
appellant to the Government. 
From -the inspector’s log, which forthe part of ihe appear file, it 
appears that as of: March 22, 1955, the structure of the residence was 
_ Jargely complete. - ‘During the next: 2 months little progress was. had, 
work being performed only on a few scattered: days. It was not 
until after May 26, when regular work was.resumed, that most, if not 
all, of the items. af! material designated by trade porerenegs in the 
‘specifications, such as plumbing ands electrical fixtures and interior 
cabinets and finishings, were installed. . Log. ‘entries recording the — 
| delivery. of these items at’ the construction ‘site begin on May 18-and 
recur periodically throtigh: J uly 20, the day preceding the one on 


a which appellant: reported thé work as ¢omplete. ‘These circumstances; 


5 if accurately related In the log, pose the question, to which the dee | 


_ 20 This ground is set out in: ‘paragraphs 4, 5, 10, and 11 of the notice of sonal 
a uThe pertinent portions of ‘clause 2, read as follows: “In ‘any case of discrepancy either 
in the figures, in the drawings, or-in. the specifications,: the: matter shall: be: promptly: sub=: 
mitted to the Contracting Officer, who shall promptly make a determination in writing. 
Any. adjustment... by. the. Contractor without. this determination shall, be at his own, risk 
- and. expense.” Generally § similar perenne appear in sections 2 and ak of the General, oe 
. - €oriditions, Sh i, hts eben, eae Rey Say Me Tae ee ae Sie, 3 See. iia 
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cision vi appealed’ fom: gives: no answer, whether the loss of time betweeti 


| March 229 and May 26° was due, i in whole or in part, ‘to inability of thé 
| contractor to make arrangements for obtaining certain of the trade 


 hame items because of unresolved. ambiguities i in the specifications, OF, %) + 
on the contrary, was. due to concentration on more profitable. jobs, 


| unwillingness to comply with authorized instructions, or some ‘other 
| conduct. of appellant that would. not ‘be excusable, = : | 
. — This. ‘ground for an: extension, accordingly, should receive further | 
| consideration, by the contracting officer. a ees 


_. The third ground for an extension is that construction of the. con- 
crete block portions..of. the residence was. delayed. because. of the. 


slowness of the Government.in approving, through the. issuance of. 


_ Uhatige Order No. 2, the, use of lightweight. concrete blocks. re , 
The. appeal file. indicated that. at least as early as.J: anuary. 31; 1955. : : 
steps were initiated for a: change. In specifications that. would admit : 


we SP I oes 


blocks instead of. the ae 16 pie specified by. ‘fe santeact ‘On ie 
February 2, the Director of. the Fish and Wildlife Service sent the 
_ Regional. Director a. teletype. which stated: be, age 


| | This office agreeable to lightweight: ‘block if oe sealed. to eWeek moisture oe 
ee penetration... If eens block less expensive than type puecied credit must % 


be taken. 


On March 21 the Regional Director rca Gane Order Ne: 9 which — 


among other things, directed appellant. to furnish and install type one | 
| concrete blocks j in lieu of type 16 blocks. The order expressly stated 
that no change j in. the. contract price or in the contract performance 


time would. be allowed on. account, of this substitution. | ‘The changes - 


specified: in. the. order. and. “all. conditions relating. thereto” were | 
accepted in. writing by appellant, under date. of March:24, 1955." Why. - 


more than, 6 weeks elapsed between the date of the Director? S. telotype 2: a 


and that of the change. order i is nowhere explained in. the. record. : 
_ Where. a contractor, in response to instructions or. requests. of. au : 


a thoiizad Government. personnel, holds. up: ‘the. progress. of the job 


while consideration. is. being given. to the: advisability . of. making - 


. changes in the specifications, . the delay so brought about. is clearly 


~ excusable....In. the. circumstances .of the present case, the Director’ S 
teletype. would amount to.such..an. instruction. or request, irrespective 
of whether the proposal for the substitution of lightweight: loch 


. . “This ground. is, get out in paragraphs 6, 7, 3 18, and 14 ‘of. the notice of appeal. 
18 Section’ 12. of. the, specifications stated. that: the ‘concrete: blocks should be: type. 1b,. ‘an . 


yeas which seems to. have been understood by all concerned” as a misprint for. type. 16, or - 
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a originated with appellant or — the Fish and Wildlife Service, pro- 


: vided, of. course, the tenor of the. teletype was made known to appel- ae | 


oa lant.. The. Director. having approved the idea “of ‘using type one | a 
blocks, ait would hardly have been reasonable’ for appellant to have 7 


. nevertheless gone ahead with type 16 blocks, but neither would ‘it 


have.been prudent. for appellant to have, used type. one blocks. until oe 


~ the problems of moisture penetration: and expense referréd to in ‘the - 


teletype had been. definitely resolved. Thus, if appellant. did defer — 


ordering concrete blocks, or did defer laying blocks that’ it had ‘on 


hand, while awaiting further Government action on. the substitution — 


proposal, the delay, if any, so brought about would be excusable. 


“Allowance of an extension of time commensurate with such a delay = 


. would not be precluded by appellant’s acceptance of: Change Order 


No. 2. The statement in that order that “No change: in contract per- - 


| formance time will-be allowed on account of the performance of this” 
work” bars the allowance of any extension of time on account of delays 


os caused by the substitution of type ‘one blocks for: type. 16 blocks: “It — 7 


would not, however, bar'the allowance of an extension of time of ace 
— count of delays: caused ‘by action of the Government in holding up the 


work while it was. considering whether or not to order this: substitu- fe | 
tion. 14-The words “on account of the performance of this: work” are’ 


not apt to cover delays that preceded. performance, and the record con= 
tains no indication that the: aca understood, them as s including such =e 

 delays.:- _ aa 
. eee to ti eapsae S on actual i layiiige of the epictoe block: te 


in the walls and: gable of the residence was begun on February: 21 
and completed on March 1.- If this be correct,’it would be hard to 


see how any days subsequently lost. could be attributed to the problem | 
os Sor the concrete ao notwithstanding the failure to 1 Issue ee ae 


; that by February: 10: doristruction: had progressed ie. a it ater oS 
_ the blocks could: have‘been laid; and that. during the 10° ‘days which ue 
intervened: ‘between: that’ date snd. February’ 21-no work ‘at all’was 
done at the site. “If this be correct, it would pose the problem, which ae 
- the decision appealed from does not answer, whether these 10 days 


were. lost because of delay by'the Government in resolving 't the questions 


~ left: ‘open by the Director’s teletype of February 2, or were lost byte rea a 7 


~~ son of some other, and inexcusable, cause, 


- In view of the matters mentioned above, this eee for'a an vextdneiott | ie — 


should 1 receive > further wonederse? by. the Oe officer. 


us See Z. A Por & Co. v. United States, 126 Ct. Cl. 323, 332 (1958) ; 7 As ‘MeNest: Come: oe 


‘pany, Ine., ASBCA No. 1156 (May 23,°1952). Of. Irvin & Leighton v. United States, 
104 Ct. cL. 84, 108-110. (1945) ; Seeds é Derham v. ‘United States, 92: Ct. con 7, “108-112 ar 


me ‘ (1940): 
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“The hat sound’ ‘fori an + dktinision is that Changs ‘Oni No. a to- - 


4 gether’ “with. several purchase or ‘ders: issued by the Government, also, a 
me caused delay i in finishing the job. 15 oe | 


- “Change Order No. 4, dated’ J uly 18; “1958, ‘mind thie aliskitions' in 
the specifications, none of which appear. to have involved additiotis 


«to the work. With respect to two of the alterations, the order stated — 


that’ no ‘change i in the contract price would be allowed, and with re- — 
— spect, to the third, it teduced the contract. price by $35: "The order also 
7 provided, in the same phraseology’ as did Change Order No:2, that no _ 


a change in the contract performance time would be allowed; and it was | 


- accepted by appellant. on July 20, 1955, ‘in the same ‘terms“as'- was 
~ Change Order No. 2. Thus, what has béen said, under heading TIT, — 


is ‘ with. respect to the effect of that order would be equally applicable to 
i Change Order No. 4. Claims for time lost i in the performance of the 


work described i in the order would be barred, but not claims for time 
lost in response: to instructions or requests. of authorized. Government | 
personnel that the work be held up while the matter of 3 eles a change 
order was being studied. - oe | 

‘The record contains no aioe acon as ‘to 5 the’ é wéniing: of the pur- 
chase orders mentioned in the notice of. appeal, or as to the circum: 
stances in which they \ were ‘issued. Appellant seems to allege that the 
carrying out of the purchase orders, or of related | Government in- 


| _ structions or requests, necessarily entailed delays i in the performance 


| of the work required by the construction contract itself, in that various © 
oe ‘parts of such work: could not be done until the articles covered by pend- 
| ing « or approved ‘purchase orders had been obtained and installed, with 
the result that appellant’s work schedules were upset. 
The acts of authorized Government personnel i in issuing a, purchase 
order or in giving related instructions or requests would constitute 
“acts of the Government” within the meaning ‘of clause 5 (c) of the. | 
| General Provisions. “Such acts would. afford a basis: for’ the. allowance | 


f. & of an extension of time if, in’ fact, they were : ‘eomplied with by se 


7 appellant and if, in fact, the progress of the contract work as a whole — 


ee “was thereby necessarily slowed down. or halted, unless otherwise Pro: | 
. vided i in the orders themselves. | 


 The-alleged: delays. connected with Change ‘Order No. 4 ote the 


a purchase orders should, , therefore, receive further consideration by _ 


— a imag officer. 


6 This Scodiid is set. cae in- paragraph 9 of one: notice of "appeal, but™ is” ‘mnore > tally 


on: “explained in: the August 12: letter. 
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The fifth alleged proud for an sendin’ is that: a ieee of teamsters 
in the eleven western states halted shipments of materials to some.of 
 appellant’s suppliers, thereby delaying completion of products needed 

for the residence, and also halted shipments of finished al to 
the site28 - 

Generally apeelengs a. strike. constitutes. an. excusable cause of aes 
lay if it is unforeseeable: at the time of the bidding, is beyond the 
control of the contractor and. 1s without his fault or negligence, and 
if the completion of the job is actually delayed by the strike or its 
consequences. — Reference has already been made, under heading ace 
to the entries. in the inspector’ s log that-report a protracted period of 
little or no work. at the jobsite, the end of which was substantially 
coterminous with the beginning of deliveries of fixtures and other © 
manufactured. items needed. for. completion. of the residence. These 
entries. present, but do not answer, the question of whether the late- 


— ness. of such deliveries was due, in whole. or in part, to. the alleged — 


teamsters’ strike: or was due to some. inexcusable cause, such. as a 
failure by. appellant to place timely orders with its suppliers. : 
. This ground for an extension, therefore, should. be given. consider- 
ation by the contracting officer. | 
The appeal. file, accordingly, i is Santee io abe contracting ilice 


| for the making. of findings of fact: responsive to the causes a delay a 


alleged i in the notice of appeal, and for the. allowance or disallowance 
of extensions of time i in accordance with the facts as found by! him and | 
the applicable legal standards as herein explained. In the event his 


decision. i is not acceptable. to appellant, the latter may take : a further — 


appeal to the Board within the 30. og allowed yy clause 6 of the : 
General Provisions. a - | 
oo - Conorusi0w baa 


A iheretane ane me the. authority. delegated’ 4 to: ae oad of 
Contract. Appeals. by. the Secretary: of the Interior. (sec. 24, Order 
No. 2509, as amended; 19 F. R.,.9428),:the decision, of the. Acting 
Regional Director 1s. reversed, and the contracting: officer j Is directed 
to. proceed as outlined above. ite fas | 

_ | | Henne J: Stavontes, u ofan. 
‘Iconeur:. | | | ee eee ee Ar | 
| “Teceopore. H. ‘Haas, Ohairman, ic ee tee 
= rt concur in the result: : | 
- Writa Suagte, Member. 


“36 “This eiouad is Set: eae! in paragraph 12 of the notice of. Pee as: — 118. “in: fhe: August | 
12 letter. 


450) a ‘STATE ‘OF ‘CALIFORNIA ED aL. ae Sane (459. 
ne | STATE OF CALIFORNIA ET AL 
A-27507° | Decided December 13, 1967 


Public ides : Classiflation—Teylor Grazing ‘Act: Classification—State _ 
Selections — | 7 


“Although. the Department has recently. ansounced, that State selections should 24 
generally, ag a: matter. of principle, be honored over competing private appli- 

7 cations for the. same lands, a. decision rejecting a. prior State selection ‘in: 

_ favor ‘of later. small tract: applications will be affirmed where it is. shown 

-.: that,. when: the land was classified, the prior State selection was considered. é 


. along with the applications for. small tracts and it was determined that the = 


| land was more suitable for small tract disposition than. for State selection, - 


and where. leases have already been issued on the land selected by the State. — | 


Administrative Practice-—Public Tands: Se lor Grazing | 
Act: Classification noes es ee a 
Good saininiateative pr actice requires that ee land. is “Aousifiea on dis- 
posal in a manner .which precludes. the allowance of applications for the 
land previously’ filed those applications be rejected immediately and suffi-. 
cient time be permitted to elapse to: allow the applicants to take appeals 
-from. the’ ‘adverse classification. before ‘action is taken. by: the: local: office | 
. .. which will result. in mignte ica: to the classified land under later ane 
cations. z : = . 


APPEAL aes THE BUREAU OF LAND MANAGEMENT 


By a decision of. April 15, 1957, the Director of the Bureau of Land 
Management affirmed. the rej jection by the manager of the land office - 
at Los. Angeles, California, of an indemnity selection made by. the 
State of California, pursuant to the act. of February 98, 1891 (48 
U.S. G., 1952 ed. , Sec. 851) , and section 7 of the Taylor Grazing Act, as 
amonced. (48 U. SS. C., 1952 ed., sec. 315f), of the NwyNwy, and 
the SW14SW1, sec. 39, T..26 S. os 33 E., M.D. M., California. The 
Director. held that, the rej econ by. the manager. ae the selection. of 
the N WYNWi, sec, 382 must, stand because that tract has been classified. 
for. ‘small tract purposes and 13 leases, “with options. to purchase, 
have. been issued. pursuant. to the provisions _ of the Small Tract 
Act: of, June 1, 1988, as amended _- (43 U.S.C, 1952 ed., Supp. 
TV, SECS. ‘682a-e), ; covering portions of the auibdiyision= 1” The Director 
found - no reason to cancel the leases. which, he noted, are valid con- 
tracts, binding on. the United States. “As ‘to the Swys win sec. 
82, the Director noted that that subdivision i is included i Im. private. ex- | 
| change. application. Los., Angeles . 087 339 ( formerly | Sacramento 
033549) filed by J ohn, E. and Pauline M. McNally on February 11, 
1941; that the land was classified for disposal under that application | 


— nee years prior to the filing. of the: State’ 8 indemnity selection ; and ee 





| 2 See: Appendix K és the ‘Bureaw ‘deciion for ‘pertinent information relating to Raymond 
H. ‘Cain and 2 ‘other ‘small tract. ‘lessees ‘who are the adverse’ ‘Dertles: in this appeal.” 
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that ; issuance of a _ patent ioe land Relecied nanbe ihe private’ ex- 
change application has been held up pending the receipt from the © 
applicants of suitable: policies of title. insurance and a certificate of © 
inspection. and possession, covering the offered lands. - 
~The State of California has filed an appeal to the Secretary of the 
Taterior from the Director’s decision. The appeal, signed by the 
- State's. applicant, Lowell E. Oakes, and transmitted by the State, in- 
-dicates that. it is not the desire of Mr. Oakes to appeal from the re- 
jection of the State’s application. insofar as it-covers the SW14SW1, 
sec. 82, in conflict with the McNally private exchange: application, 
but that, instead, it is his desire to substitute for that quarter-quarter 
section the SW1,SE1, sec. 18, T. 26 S., R. 88 E. In the circum- 
stances, the matter of this Suton will be referred to the Bureau 
of Land Management for ‘appropriate action on the new selection and 


no further consideration will be given to the rejection o of the State S 


selection of the’ SWYSWi, ee ee 
‘With respect to the NWYNWih sec. 82, it j is coueaied that the 


: - ‘State’s s selection. was the. first. application filed for this land, that the _ | 


% State's application is entitled to” priority over the applications. of 


7 “private individuals, and that. the Department had ample opportu- 


nity to act on the State’ S eeppeanon oon. to. the — ee the applica- oe 
— tions for small-tracts. 


~The State applied for the N W Y NW) s sec. 32, on i Deceiaber 29, 1953. . a 
Before the completion of the examination of the land upon which to. 


: “base its classification under section 7 of the Taylor Grazing Act, as. 
~ amended—a, necessary. prerequisite to the allowance of any applica- _* 


: tien for land: withdrawn by Executive Order No. 6910, as was the 
_ land ‘involved in this appeal—many smiall- tract’ applications forthis — 


and other portions of sec. 82. had been filed. A field report, made on — a! 


ee February 04, 1955, states that, by August 16, 1954, ‘137 small tract ap- , 


plications had been, filed for land ‘in sec, 32, The NWYUNW, was: 
classified for disposal. under the Small Tract Act by Classification 
Order No. 459, which was published in the daily 1 issue of the Federal | 
Register of November 1, 1955 (20 F. R. 8201). Thereafter leases were 
issued to seven small tract applicants for portions of the NW1,NW1, 
on March 1, 1956, the State’s selection of the land was rejected by the 
manager on April 18, 1956, and leases were issued to six other small 
tract applicants. for other portions, of the quar ter- “quarter section ¢ on 
May 1,1956. 
2 In N elson A. Gerttula, 64 1. D. 905, (1987), decided after the Di- 
rector? S decision i in the oo case, it was held that while, as a gen- 


> That the ‘appeal is not’ intended to’ cover: ‘the. Jana: in: -eonfilet with: the: McNally applica- 


_ tion is indicated further by the fact that.the State apparently did not. serve a copy. of the 


motice.,of.; appeal. on the .McNallys.....43. CER, 1956 Supp... 221.34, Where a copy of the 


‘notice. of, appeal has. not. been. served. On, adverse parties, the appeal. is subject, to, Apinmary _ 


: dismissal. 48 CFR,. 1956 Supp., 221. 98. 


— 4 Sea he “STATE: ‘OF CALIFORNIA’ ET Al. i i oe | ABE a 
7 A Gee oe . & December. 13, 1957 : ee | 7 ae ; rae aes 
| Pe er sal vii, the frst ‘pplication’ filed for a tract f fiend is. entitled: i 


: "prior consideration, that rule does not require that the land applied 

' for be classified for. disposition under. the first application; that the 

| authority: vested in the Secretary: of the: Interior by section.7 of the — ; 

Taylor Grazing Act, as amended, is diseretionary ; that in the exercise 

of that. discretion, the Secretary must weigh all factors affecting the 

| public interest; and that it is not incumbent on. him, or his. delegate, to. 
classify land for disposal under any particular law,.even thoughthe 
land: meets the requirements ofthat law, ifthe land-is‘found'te be _ 


: more suitable for the: uses prescribed. or. contemplated by other. appli- aa 


cable laws, or if the public interest would be better served by disposal | 
under other applicable laws. It. was: also. stated in. that. decision that. 
applications made: by. the States in the exercise of their. lieu selection 
rights should, as a matter. of principle, be honored over competing 3 
private. applications for the same lands, even though the latter-may 


more nearly fit the characteristics: of the lands and even though. the - 


7 State: selection. is filed after the competing private applications, s ‘80 ee 
aie “long. as. 1t is. filed. within a reasonable time after such. applications... | 
Although the principle of honoring State: lieu selections over com- 


peting: ‘private: applications, later set forth in the Gerttula. decision, | 
was. ‘disregarded: in this case, it cannot be said that, as a'‘matter-of law; 
the Director’s decision is wrong or that the State’s rights have been 


a violated i in any way. The State’s. application, which was admittedly on 


ee the first’ application: filed for the land, was considered along with the — 


private applications subsequently filed, and it was determined that the 
land. applied for by the State on: hehale of Mr. Oakes: was more sult- 
able for small ‘tract. disposition than for ‘State indemnity: selection. ~ 


N othing has: been presented 1 in this: appeal to.show that the land. is not 


suitable for small tract purposes or that disposition of.the land under ce 


the Small Tract. Act is otherwise unauthorized: :: In view of the fact _ 


that: leases; ‘with options to purchase, ‘have already issued covering — : : 
_ most~of the quarter-quarter.séction involved in‘this appeal, ‘there 
~ would appear to be no way at this late date to honor the State’s selec- — 


ts tion. : ‘Accordingly, the: rej jection : = the: State’ Ss: application’ for. as _* 

NWiAl NWA: sec. 82 Is affirmed... a 
» This'is not to. condone the manner in. aguick: this: particular Stato: - 
geléction: was handled ‘by the manager.’ “While there is. nothing in — 


the’ record: to::support..Mr;:-Oakes’: charge that the Department’ had 


‘ample opportunity: ‘to act on'the State’s application: prior to the filing 


of the’ small tract: applications, the action taken by. the: manager = 


3 Contrary, to the ‘statement made. in the appeal, the State’ 5 eapplientan: was not: the ony a 
7 application. of record for ‘this: land for. approximately one year.. The-record shows that | 
the first ‘of the ‘applications: upon which the small tract leases have been issued were Te 
~s ceived apenas 5 mmonens after ine ling of the State’s Selection. ao ere 
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after the classification of thé land: was not in accordance with good 
administrative ‘practice. » : eas a os : } 

-.-The land:was classified ae cvivall indicts jisposition t some: 5Yy sncaihe 
| prior. to the: time the State’s: ‘application was rejected. At that timée- 
leases had. already: been: issued: covering: portions of the subdivision 
and, prior to. the time allowed.to the State to- appeal from the. rejec- 
tion of its selection, other penaee were issusd covering one Tee 


of the subdivision. 


Good adiniaisttative, piance requires that, when inna 1s ‘alausified 
for. disposal in a manner which precludes the allowance of applica- 
tions for the land previously filed; those applications be rejected. im- 


; mediately and sufficient time be permitted to elapse to allow the — 
» ~applicants to take ‘appeals: from ‘the adverse: classification: before 


action is taken: by the. gaa office yn will. Tesult:, in rights autaeD 
ing to the classified land. | : 

In this case; the State sonia have pean! given notice that. a sles 
tion could not be allowed because of the classification of the:land for 
- small tract purposes and an. opportunity to appeal from the adverse 
classification before steps were taken by-the: manager: to lease the - 
- Jand. “Had this procedure been followed, the State’s. appeal. would 
have been heard before any. small tract Tees had been issued: and 


_. . there would not be, as there now. is, any bar to. the allowance. of.the 


- State’s: application: in ‘the event the State were unable to. convince 
the Secretary that its prior:application should receive favorable con- 
_ sideration. However; as stated above, ‘no error has been: shown 1 in the 
classification of the land.. 

- Therefore, pursuant: to the énthority. delbseted | to the’ -‘Gclicitot . 
ae Secretary of the Interior ‘(sec. 23, Order No. 2509, as revised; 17 
F: R. 6794), the° Director's decision, insofar as it dealt: with ‘the. 
NW14NW1, sec. 32, T. 26.S., R..33.E., is affirmed, and the. case is 


remanded to the Bureau: of Ton: Management. for whatever action _ 


may be* appropriate: wwith.“véspect, to’ the substitute selection. of the 
SW1,4SE1, sec. 18, T. 26.8.,. R.. 33: K,, for the Swuswy sec. 32, 
T::26 S.,.R.33 Bo &. : 
- The file. relating to the: MeNally pievate exchange | 1s. et tned ine 
andes that the Bureau may take whatever action is appropriate. with | 
respect to that proposed exchange. In this connection, it should be — 
noted: that after the McNally-file was transmitted to this office in con- 


_. - nection with the present appeal certain protests against the consum- 


mation of the: exchange were forwarded to this office. Those protests 
_ will require consideration by the Bureau of Land: ae: 


| Eparowo Frrrz, eg 
Acting § Solicitor. 
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PROTEST OF. THOMAS ‘WORKS, DELTASTAR ELECTRIC. DIVISION, | 


Soe Gs 


“POWER: ADMINISTRATION 


- Contracts: ‘Generally Public Records pas - 


Invitations for bids, : ‘bids and. contractual documents | are She records: to | 
. the extent that ‘they do. not involve “trade secret” and. “iknow how” data. . 
 ” Public records are available for inspection in accordance with the procedure “ 
— “get forth in’ 43 CFR 2.1.. Restrictions-on the public’s right to know: how the . 
pa sDopaiaene bublie business. is conducted shou be held. to a minimum. 


M-36487 ee ee ‘Dacesaen 24, 1957.. 
_ “To THE. ApaantemaTon, Bonnevirne Pow ApManiére ation, 


Congressman Hays, by letter-of October 21,1957, ‘trinamnittsd to 
this Department:a protest by Mr. William C. Carpenter, Sales Mana- 
ger, Thomas Works, Delta-Star Electric Division, H. K. Porter Com- 
_ pany. Mr. Carpenter complains that: his: company was not allowed 
to inspect’ test data submitted by the Electric: Transmission ae 
| ment Company. under the above referenced invitation. -.- - | 
_» "The Bonneville Power Administration opened’ Invitation: for Bids 
Ne 8527 covering : the’ furnishing of 51,000 suspension: instilators on 
September 26, 1957. ‘Eleven bids were received: ‘The contract ‘was 
awarded. to the: lowest. bidder, the Electric ‘Transmission. Equipment 
“Company of Portland, Oregon. + The low bidders:unit pricé is$2:98 
per insulator; all other bidders, among them Thomas. vo sob: : 
mitted unit, bid: prices-of $3.40 per insulator: : : : | 
Bidders were required by the Invitation for: Bids to submit. data 
under the following seven categories: as - 


oe DRAWING AND. DIMENSIONS SHOWING TYPE OF DESIGN. 
ae DESCRIPTION OF METHOD OF PORCELAIN MANUFACTURE. : 
"3. STATEMENT OF TESTS MADE ON -CEMENT OR ON | 
MIXTURE USED. a, - Or 
a 4, DESCRIPTION OF METHOD OF DISTRIBUTING WORKING STRESSES 
AND ELIMINATING THERMAL STRESSES. | Pars 
| 80 NBME AND ADDRESS. OF UTILITIES WHO HAVE INSTALLED: -, 
" SYMILARLY DESIGNED INSULATORS, QUANTITIES AND DATE OF - 
4 ‘PURCHASE. Aud ie a ae ee ee ia 
oe ine Bad NAME AND LOCATION or PLANT ALONG WITH DESCRIPTION BOF 
| - TEST: FACILITIES AND PROCEDURES. ma | — 
— “MAKE AND: CATALOG “NUMBER AND STANDARD NEMA. “TEST - 
VALUES. ae | . 


“ophat.. company, pranaees ‘to:.furnish; equipment. manufactured - -by:: the. Nypou: Gaisha 
aa Dish: Lids of ee J apans Diewexer, no. “Buy. American’’. Ce - PONOLYeGs: 


: se . ay is * 
Pe Tee eae a: i 2 ay ae Thaed “pty BY hee tapos sae: eo “ants 
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“On: abe of a “tequast’ by: ‘fis Poway W. 
. bE ‘test data: submitted: by the Electric Transmission Equipment: Com- es 
pany, the BPA took the position that: only. “Information shown ‘On 


Sia ‘for inspection” | 


the abstract of bids is available to the. public. and, of course, to. any 
bidder’s representative.” * 2 BPA refused ‘inspection of other data on _ 


‘the ‘basis Gy that in “May of L955" BPA’ “established: a ‘policy that 


. bidders would. not be shown the bid data submitted by’ their -competi- En 


tors,” | -and - (8). that, such policy. ‘was.. indicated. in, the. language of 
paragraph B, page 8 of Invitation ‘No.: 8527: which reads as follows: ” 
ar Information furnished by the | bidder as requir ed- herein will be used in 
analyzing ‘bids. in: an: endeavor to predetermine compliances with the. ‘Specifi¢a- 


. tions and suitability of the insulators for the required service. This informa- 
un will form no: part. of the bid, and) is not: for. the benefit of the pidders:: 2 ae OE 


The ‘ “policy”? referred to:.above has not been. published. and gen- a 
cris made available to the public; ‘It is contained only in. internal 
- memoranda, ‘However, BPA. relies -on: the above. quoted language | 
of. paragraph B as making bidders “aware” of the BPA policy. 
_. It-would be possible. to construe the. statement in. paragraph: B that 
| the information furnished “forms: no. part ¢ of the bid, and. is: not for : 
-the benefit. of the bidders” as implying that such information would ice 


not be: available for inspection. - iJ think, however, : that. such: an. inter- — a 


pretation - would not: be warranted, since. T believe that the. paragraph ‘ 
would ordinarily be regarded. as dealing with the: procedures. with 
respect to bids. and the analysis: of them... Furthermore,. it seems to 
me.that such a restrictive interpretation. of paragraph B-would not.be 
consistent with the Department's policy laa the status of 3 in- 


| Jitations, bids; and contracts. - : ; 
‘The departmental policy has been, stated i ina @ memorandum, dated : 


“Status of hearings. and. ‘records oe contract, appeals. oe This ; 
7 memorandum, which was approved by the. Acting. Secretary of the 
Interior, states that: 5 ne ee a 
‘ Alt: seems clear to.me that the invitations, ,the bids, and the contractual 
- documents @ are public records, 


2 According toa catenin made by. BPA ‘this abstract: shows ties name’ and: address of . 
the bidders, . the acceptance time for the bid and discount, if any, the bid prices per ‘unit : 


and total’for each’ item,. ‘the guaranteed’ maximum shipping weights,” ‘whether or not the ~ 


bids are based on zone prices, the delivery offered by the bidders;: the ‘point of production . 
of the material bid upon and the name and address of the. supplier and the points from 
. whieh’ shipments and-inspections are tobe ‘made: In addition there is shown ‘the ‘bidders | 
response to the two questions; (1) does: the bid comply :with : terms:and: conditions. and - 
(2), does. the. bid. SOM. with une specifications, ae boca ease 2 SVEry. bidder anew ere’: yes — 
to both questions. ri 
_. The expression “not for the benefit of the bidders” ean be Heed: to: Perkina v. Lukens , 
.. Steet Co., 310 U. S. 113 (1939), where the Supreme Court. of the Male States stated on ~ * 
a page 126: . 
sfsic” “Seetion 87000" % was not ‘endcted: for the’ pidtection ‘of géllers’ and: coufers 4 
‘no “enforceable- rights “upon”: ‘prospective bidders, * * © ‘The duty. is. imposed’: 
upon, the officers of the Government and not upon him [private persons > ‘That - 
duty ig owing ) the Government and to no one else. v » 2 ty 
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- As ‘esnaice: of die. 5 type under consideration ie is eyes inv - 
ald of the analysis of the: bids, I believe that the rule. followed: by the. a 
- Department in connection with bids should generally, be applied. to ea 


the supplementary information, 


I recognize that, there may be Se iaul- circumstances ' in ee is 
‘this rule. should not be applied. to. ‘supplementary ‘information, but a 


_ So far-as 1. am aware, this case does not. -present-such an instance. 


oe <In my. opinion: the policy. advocated by the BPA.is..too narrow, ae 
_ because under. such: policy even ordinary information could-be refused 
ifa private contractor should desire BPA to withhold such: informa- a 
- tion. It is not consistent, with the principle that restrictions on the - 
public’ Ss. right to. know how. the pubis business | is conducted. should ea 


oe a minimum. - ee re ee ee eee 
_-. Invitation’ No. 8507. spiicifiés’ ths: smantfdeburs. of nistllators:t in bac e 
cordance with NEMA’ standards.’ The BPA Chief of Supply in — 


teletype .P-397.. states. that. such: insulators “definitely are. catalog . : 
items.” on Consequently, unless something: in, the. data, furnished, rom a 


ae OG oa! eae 


— nished by: ‘bidders. in. SConnee ion, therewith. act: be. conden as. 
- ordinary: information. whigh. should be made. available. upon. request oe 


ment Company has 1 hot “quelifiad 4 any ‘ot the “dita tumiished i in’ » reply an 
“to Invitation No. 8527 as information which could not tbe disclosed ee z 


: competitors: 


Unless oe is: oe in . the. ae submitted that: would: serve: foes 
to raise ‘a-question on the. part of BPA with respect to possible: trade 
_ secret or know-how ‘status, it’ is my determination, pursuant ‘to the 

| authority | conferred j in ‘me. by 43 CFR 2.2. fies that these data. should Ps 
‘be made available for. inspection. by. Thomas Works....1f,on.the other  _ 


hand, some:items appear to be questionable, BPA. should: proceed to. 

: ‘nedoliva’ their status wine! ereleasing't the: ef unaffected: balance OF the data a 

at this time. ” oe oe ie oe fe pee Se 
; > Brace F Bawnern, 
| _ Solicitor. 


Ne : fog - ie 0 Galas cay oa eS 
ee. Pr Pre net i re . . 4 ; 
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4 Information ‘used: by sndndiry can be: ‘divided: date thred: distitict: , categories: ee a 
information ; information. contained ‘in patents; and- information , embodied. in. such: Ccate- > 


‘gories. ‘as tradé secrets and ‘know-how and generally termed, “technical information. a “*Ordi- 


- “nary: ‘information, ‘of course,: is to be found in: the: common: experiencé ‘OF: the’ technicians of . 
an: industry, jin. textbooks, . or:in expired: patents. and. is: indisputably. a part. of the: ‘public: ae 
Jnowledge. ._ No problems . of, ownership can, arise, because, no - private. rights . may:. be ae 
‘assertéd??”” “While; “Government. Rights. To: ‘Technical. Information. ‘Received. Under. ‘Con: . 
tract,” 25 Geo: Wash. L. Rev. 289 at 291 (Jz anuary 1957 eo SE ‘Foran, “Proprietary: Hight ee 


in Research and Development Contracts,” AT Fed. ‘Bar Z. 298. (July-September 1957 Js 


5 BPA also states that. they: ‘know. “rio’- manufacturer’ “who: ‘carries’ ‘Jarge quantities” an on | 
Stock. therefore insulators are. usually manufactured. for. our, orders: 2, -The. BPA, however, oi 


. advises, that, such insilators do pot represent, newly develope ed equipment. 
z “apts —58— ae oa PYLE 3 
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ine Changed” ‘Conditions —Contracts: ‘Additional Compensation— | 
(Contracts : Specifications—Contracts: Drawings | oe ee 


: , A ‘claim for additional compensation made by a tunneling contractor | on the 
aie ground that it encountered “changed conditions” within the meaning of the 
first: category of conditions specified in the U: Sv “standard form of: Govern: 
.) ment construction. contract, - namely conditions ‘materially’ different from 
those indicated ‘by the. drawings: or: ‘specifications, . cannot be allowed where 
the specifications provided. that the geological conditions, ‘were not guaran- 
teed, and that no additional allowance would be made ‘for tunnel excava- 
- thon-on-. account: of ‘the ‘nature ‘or: ‘condition. of: any: of .the: ‘material: encoun- 
4 ‘tered, ‘and the drawings, although they contained in summary form logs of 
exploration, or drill -hole information, were in themselves only representa- 
-., tions of what-was found in the particular. drill holes. rather than representa- 
4 ons. of what the contractor. would encounter in actual excavation. : 


Contracts: Changed Conditioiis<“.coutracts: Additional Compensation—Con- 
’ tracts: Specifications—Contracts : ‘Drawings | : = : 


zy claim for’ additional’ compensation made ‘by a tunneling ‘contractor on the 
ground that it encountered “changed: conditions” within the meaning of the 
‘second: category. of: conditions specified. in the U: S. standard. form. of ‘Gov- 
‘ernment construction. contract, namely ‘conditions of such an-.unusual. nature 
Gx: that: they could, not reasonably have been anticipated by. the: contractor, may 
be allowed. notwithstanding the inclusion of: caveatory, or ‘exculpatory ' pro- 
visions in the specifications. Nevertheless, the burden ‘of proving a claim in 
the second category is a fairly heavy one, since the contractor must show 
not: only: that. it encountered’ conditions that; were’ unexpected to it but also 
e: that. the . conditions. encountered. ‘would have been: generally. regarded :as un- 
ee expected by. others: engaged. in the. same type of operations. Therefore, such 
oe claim must.be rejected. when..the record shows that. the contractor made. 
cee “only a hurried and’ casual pre-bid investigation ;, the Specifications. required 
the’ tunnels constructed ‘to be: ‘fully: supported ; the drill: hole: information 
ae - dridieated : ‘the ‘possibility of ericountering ‘adverse: geological’ conditions ; and. 
-.. the percentage of overbreak: experienced by the contractor was only slightly 
more than should have been expected in view of the geological. conditions, 
. and the . slight... excess, may have been. - attributable to the contractor's 
7 _methods of operation. ’ | 


Contracts: ‘Drawings—Contracts: Damages: Ualiguidated Damages—Con 
tracts: Contracting: Officer—Contracts: Appeals. - ae 


ee ag or ON wey. 


“A claim, for, additional. compensation made by 2. mena contractor: on. ‘the 
ground that the omission of. certain drill: hole: information. fromthe draw- 
a ings was a material. misrepresentation is a. claim for unliquidated dam- 
ages. ‘which could. not. be considered py the contracting | officer, and may. not 

7 | omnes by the Board.on appeal... Lott. Pop! i ete te 








“Contracts : “Specification’—Coritracts | Resteananie 


A Gaim for additional’ compensation made by a: -timmeling ‘contractor ‘on. the. 
; seroma that: it. was ‘compelled to excavate 2 inches below the spring. lines of 


ABBY oe Seen ae oh TERTELING & SONS, INC. conyers ABE 0 > 


December 31, 1957 


. the tuniiels throughout their lengths in | order to provide k space for installing 
“steel. lagging. outside the’ steel ribs must be rejected. when. the: contractor was . 
re ‘paid; in: accordance: with the ‘provisions | ‘Of: the*specifications,- for. such addi- 
aa tional excavation in the reaches of the. tunnels as: was necessary to: permit 
ov. ‘the: installation. of steel lagging, and. the installation of steel lagging. was 
wholly unnecessary in other long: reaches of, the tunnels. 


| Contracts: ‘Specifications—Contracts: ‘ Changes and Extras 


_ daim made. py a: ‘tunneling contractor for: remission of ‘an: overbreak gions : 
 becausea certain yardage of the overexcavation was utilized in enlarging 
. areas. of. the ‘tunnels , that: intersected. with a. tunnel. constructed. under | 
ane another contract must be. rejected, ‘since: whatever change was involved 
- was made under another contract, and did not in any. way affect ‘the. quan- 


| - tity-or: characteristics. of: ‘the: ‘work: called | for. wonder ‘the: contract. under 


: . which the: ‘claimant :contractor operated, and. ‘the. overbreak » charge ‘was. | 
made: strictly in: accordance with the terms of that contract. ae 


Contracts: ‘Damages! ‘Liquidated Damages Contracts: Dany of: Govern | 
| - ment—Contracts Delays . of Contractor—Contracts: Unforeseeable 
Causes... 


A ‘puinioting ¢ contractor. seeking. an. additional aciension: of a re eancel 
, an, assessment, of liquidated, damages. on the ground. that. it had to remove 


- the tunnel’ inverts in winter weather by: reason of. delays. of. the Govern- oe 


_- ment: in. procuring ‘steel must: pe denied’ relief when chee appears that ‘the - 
‘ " ’ Government’s ‘delay actually gave: the ‘contractor * a ‘more: ‘favorable’ period 
he Of performance. than -it would have had. if: ‘the : delay’ had ‘never: “ocdurred, 
, 8 cand. the. ‘contractor. -has .not. shown that. it: -encountered - during: the period 
wee: of, performance. “anusually . Severe’ weather”. or. other excusable. -causes.. 
of. delay. within the meaning of the. “delays-damages”. provision of the | 


ww. Ss. ‘standard form Of. Government: construction’ contract. . On the con: © a 


on ee trary, the record: shows that: the causes: of delay, far from being excusable, 7 
oe moet the fault of the contractor. ee Ga aes poste Shs 


- 


- BOARD OF CONTRACT. APPEALS 


This: is a a titel appeal: by Jo ae ‘Pertelitig: & Soiis, tiie of Boise, * 

7 ‘Tdaho, from findings: of fact: and decisions of the contracting officer | 
dated’ December 99; and December: 93, ‘£954, denying the request. of | 
~ the appellant. for’ additional ecensione of time, and compensation. in 

- connection ‘with the performance of Contract No. T2r-19685_ with the | 
- Bureau of ‘Reclamation, hereinafter referred: to as the Bureau. 
; “The contract, » Whieh \ was: s dated December 7, “1951, and which was | 


“provided for the construction ad contpletion of « open cut ind finnel | 
excavations for the power and outlet tunnels’ for the Palisades Dam, | 
‘Palisades Project, Idahot | oF | 
Under the ‘terms of the’ specifica son the fiinnels 3 ‘were s to Ye. com- 
_ pleted within 230 days. of. the. receipt: of notice to. ‘proceed, and for 








. I The. contract. also provided for the completion of a ‘small substation but this: is: in no 
way. involved. in. the present. appar 
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3 each calenday’ day’ S: delay i in . completion, ae contractor was to pay .- 
the Government. $300. a. day in liquidated. damages.? ‘Notice to. pro- | 
ceed. Was: issued on December 14,.1951,. and. it was.received. by the 


oe contractor on December 17, 1951... This: would have: required comple- 25 
tion of the tunnels by August 3, 1952. “However, by reason of various _ 


: delays, extensions of ‘time’ ‘for performance totaling 113 ‘days’ “were | 


coe granted,° * and the required. completion. date thus became November 25, 


1952. The work under the contract was completed and accepted as of 


; March. 16, 1953. : This’ WAS: a. delay of 112:calendar days beyond: the - 
. extended completion date; and liquidated. damages i in ‘the amount of. ee 
7 $33, 600 were dssessed. against, the appellant. In its release on contract ee 


. dated J uly. 8, 1954, the. appellant excepted the following « claims: ee 


(1). Claim: for: increased. quantities: “(ot excavation) reserved in ‘the amount on | 
oe of $8, 000. 00; (2): Claim’ for: remission of -overbreak based upon: ‘changed. COs 
. ditions. ‘and/or misrepresentation reserved | in the amount of, $116, 000 ;.- (3) baie 


Additional eost. of excavation, timbering, ete, based upon changed ‘conditions a 


on and/or misrepresentation resérved in the amount of $87,000.00; and. (4): = Pet 


for. remission of liquidated damages. reserved in the amount of $33,600. 


- These claims, “which total. $244, 600, were more particularly daséribed nad 
a in a letter dated’ July 8, 1954, that ‘accompanied the- appellant’s S ace | 
ae. deptancg of the Government’s final payment. voucher. oh Ree 


> The Palisades Dam site ison the south, fork of the. Snake River. — | 
= eee Idaho,: and. is. located at a narrow constriction of the | 
river valley’ where’ the course of the river had ‘been. abruptly. altered 


2 by a large mass of i igneous rock. The Palisades project is a multiple- —_ 
fie purpose project, involving» irrigation, power production: and flood 


a ~ control. The Palisades. Dam,. and: ‘appurtenant works, including. a. 7 


: spillway tunnel, were to be constructed. under.another contract let 


subsequent to the contract in issue in this proceeding, but the spillway fee 


tunnel was actually ‘constructed“‘by: the: appellant in this aad | 
= under a, subcontract. with the Palisades Dam. contractor. me : 

se “The. contract. ‘for. the’ power ‘and outlet: tunnels, which were. con= | 
a structed through ; the: left. abutment of. the Palisades Dam, was let. 


Ca ae Seer! 


i before the Palisades. Dam: contract, since these tunnels. were part. oo 


= a plan. to make use of them to divert, the. river. during: the period. of a 


; construction . of. ‘the Palisades. Dam... Although. the. ‘inverts, of, ‘the. 


power. and outlet tunnels were ‘entirely: -below the, grade. of ihe. river, Ae 


e -the.plans for the, Palisades project: contemplated the construction Pe 


2 ‘under. the ‘Palisades. Dam contract: of inclined. tunnels near the up- ae 


Se ‘stream ends: of the. power and outlet tunnels i in. order to. make possible di, 


the release.of water from. the Palisades Reservoir through. inlet. struc- ‘ 


| _ tures, at a higher: elevation. than. the tunnel, and. river levels. ‘The j in- sie 
‘aIn Ateordance: with paragraph 20. and ot: ‘of: the ebbeitications:: . — : ae e - 
i By nnoing of face oe poeronee 28, ee and pees 8, skies _ 


Thi ae he oan ee Loe ot ane Se at 
trewh 4 pec ch bees igs gtle . Cte ee ght ate lt 8 a tae 
gO SPEED Nhe See et, we Eee ae ba ee sare Mee a wiay 


© $68Lae ee getenn: We oc “TERTELING &: SONS; AING. -syomonce ABQ 
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‘clined portions of the upstream ends Gi ‘the | power. anid Satlet. fuitiels’ a 


were. also. constructed by. the. appellant. as a ‘subcontractor for. ‘the - 


ae Palisades Dam. contractor. . “After completion. of the power. and outlet r 
| tunnels, they were, Tined” with: concrete, Bye the ‘Palisades Dam ee 


_ contractor. 


_ The Bower and outlet tunnels run n parallel te each other, approxi- : - . 


| Pate ‘The. power Per eohigh | is. ral 219, 5. pe in. Aone Hehe is a 


closer to the river than the outlet tunnel-to the west, thereof, begins. at 


the upstream. portal at. Station 1+97.5-and ends at: Station: 14410; 


oe ; while the outlet tunnel, which lies’ farther 1 in the abutment, ‘Is. at BT 9. 5 : ee 
|. feet in length, and ruus from Station 1+97.5 to Station 17 +44. The Se 43 
= * top. of each of the tunnels was at an. elevation. ot approximately ! 5 400. 


‘On May 13, 1956, the undersigned, a, member of. the Board, ac- a 


= companied by representatives of the. appellant and the Government, ay 


: _ viewéd: the site of the Palisades Dam and the tunnels.” However, ib 


_ should be emphasized that the tunnels had long before the date of 


| : the view ‘been. lined with. concrete and that. the face of the rock: near 7 | 
the portals that: was viewed by members of the party, was not the a. 


. same face that had been visible to. prospective bidders. | 


A hearing for the purpose. of taking testimony. ity ereferencs: i : - 
the appellant’s: claims was held at Idaho Falls, Idaho, from. May a 


oe to 17; 1956, inclusive, | before. the undersigned. ‘The principal. witnesses a 


- for the. appellant. were Glen O. Dolan, assistant .to its. General - —. 


Pa Manager; William C. Foss, its General Manager and Vice President;. or! 


7 and Eugene C. Williams, its General ‘Superintendent : an the. job. Ta = 
addition, “Matt S. Walton; J Tey an ‘assistant. professor: of: ‘geology at: a 


Yale University, testified. as’ an’ expert. ‘witness on behialf of the. ap yon 
a -pellant. The principal witnesses on behalf of the. Government. were. am 
Lewis B. ‘Ackerman, ‘the. Construction. Engineer at. the Palisades — eee? 

projects Grant Bloodgood, the Associate. Chiet. Engineer:of the 


‘Bureau of. Reclamation; Donald S. Walter, Regional Engineer" of tee 
= Region. 1 of the Bureau of Reclamation ; and Henry, P. O'Donnell, the. ao 

Field. Engineer at, the Palisades project. a0 
_ There are various provisions of the contact. ‘documents that, are’ Z 
a particularly relevant:to. the: consideration of. the claims, 4 in. addition oo 


‘to those already mentioned. 


‘Item 3 of the bid schedule calle for “Bxeavation, all eles, in 


; | ane eed Tern 4 of. the bid dele as. niended by. Supplemental a 
e Notice No. 1, dated November 19, 1951, called for. “Furnishing” and . a 
oe placing permanent structural: steel tunnel supports, steel tunnel liner oo 


Cee pebra e 
thee Be 
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- plates, and steel lagging” in the amount of 2 a 5000 pounds at a price 


| of 0,157 cents perpound. 
Paragraph 37 of the specifications, eaded “Records of sapeueiae: 
| jhvestigations,” and included in the section of the specifications headed 


7 “Local Conditions,” provided : 


The. drawings- included: in. these ‘specifications -show - the: ‘available’ recor ds: of o 
subsurface, investigations for the work covered by these specifications. ‘The — 
Government does not represent that the available records | show completely . 
‘the. existing conditions and does not’ ‘guarantee any interpretation of these. 
records or the correctness of any information shown on the drawings relative 
to geological conditions. Bidders.and the contractor must assume ‘all respon- 
| sibility for. deductions and conclusions which ‘may be made as to the nature. . 
of. the materials to be excavated, the difficulties of. making aud maintaining 
the required excavations, ‘and. of doing other work affected Dy. the seoloey at : 
the site of the work, | 
Paragraphs: 51, 52, and 53° of the oe cations povided for the 
Season of the funnels, for the installation. of permanent and 
x temporary supports where required, as determined by the contract- 
. ing officer, and for'the modes of payment for these operations. ‘The 
- first, subparagraph | of paragraph 51 provided that item 3 of the bid 
schedule was to include “all required excavation performed by tun- 
neling methods. for the outlet and power tunnels;”. that,all excavation 
for the tunnels was. to be performed from the upstream, portals of the : 
. as ‘dinected by. the contracting Ries and included the statement that | 
—. it was expected that permanent supports would be required in por- — 
tions of the tunnels. The second subparagraph of the same e paragraph | 
| included the following provisions: | | a ae 
The: yn lines shown. on the: typical sections on “the drawings ¢ are ies within | 
‘which. no unexcayvated. material of, any kind, and no supports for. sides, roof, 


or. other . parts of the tunnels shall be. permitted to remain, The “B” lines - 


‘shown on. the - ‘typical: sections are the outside limits to which: ‘payment. ‘for. 
i “excavation ‘will be: made, and. payment. will, in. all cases be made to these lines . 
“regardless: ‘of whether the limits of the actual. excavation. fall, inside or: outside . 
of them. In unsupported sections, and across the bottoms. of supported sections, 
the “Br line will be located as shown on the. drawings. In the sides and. arch 
of. supported sections. the “B” line shall be 4 inches outside ‘of the outside. face. 


Of the’ steél supports above the horizontal center line of the tunnel’ and along 
perimeter | of the: steel supports below ‘the ‘horizontal center line to: ‘the ‘bottom © 


_ of the. steel supports:: Provided, that where liner. plates. only: are. used; for - 
-_ Supports, ; the: {Br line. shall be: 6. inches outside of the. NAP ‘line as shown on: the 
‘material. ‘beyond ‘the “Be ine: “All ‘drilling: and blasting eae be performed 
ae carefully | so ne the material ‘outside | of” ‘the’ reatired | dines will not ibe 


—_——— aa 


- + ‘This ig. commonly ‘refer Sed to's ‘as the aor Tine. yo 


: om oe eee ey ‘TERTELING “& SONS, INC. oe ea Pane ; 
- a hd x8 | .-. December 31, 1957 | | Bbc Bee 
. Finally, re third: subparagraph of paragraph 51 contained the fol- - | 
ee provisions: «=. : eae 


' Measurement ‘of tunnel ea gation for- ea viiene will be limitea to: specified oN 
sectional dimensions and will be made’ along: the located. center lines. of. the. 
- tunnels ouly: for such reaches of ..the tunnels as are. excavated. by. tunneling: 
methods. No. additional allowance. above the unit. price. per.. -eubic. yard. bid in. a 
‘the schedule: for excavation, all classes; in tunnels will be made on account of .._ 
the nature or condition of any of the. material encountered or on account offany | 
- of the material being. wet -or frozen. Upon completion of the. contract, the 


contracting officer will. compute the total volume ‘of material actually. excavated 
from each tunnel based: on, measurement in excavation, and, if the total . 


- volume. actually excavated from each tunnel exceeds the total volume within : a 
the “B” line for the tunnel, a deduction of twenty | dollars ($20) per: cubic: yard ae 


for each cubic yard of such excess excavation will be made from the. final: pay-. | 
ment due the contractor under the contract.. Se wae - 


rs This provision ‘for a deduction for overbreak, which allowed the sci ” 


lines but required the contractor to compensate. the ea for 


any further overexcavation, was extremely important: to: the: Govern- “ae. 
ment, since in lining the tunnel the overbreak, as well'as the space 


between the “A” and “B” lines, would have. to Be filled with concrete | 
_at the cost of the Government, which figured that cost for the pur-— 


poses of the’ specifications at $20 a cubic. “yard, Actually, the yecord. — | 


-‘shows.that the cost to the Government turned out to be approximately ou 
wee a cubic yard (Tr., p. 472). 7 7 
» Paragraph 52.of the specifications, which eieraed for the installa” 


tion of permanent tunnel supports, stipulated’ that suitable permanent a i: 


~ structural-steel ribs including steel lagging | or liner plates” were to be | 
used. to support the. roofs and sides of the tunnels “where, required. as 
determined by.-the. contracting officer.”” ‘Permanent supports for. the 7 
normal tunnel sections were'to consist of “structural-steel ribs, with or — 
without steel lagging ‘or liner ‘plates; steel tunnel-liner plates: without oe 


structural steel ribs; ‘structural steel ribs with or without steel: lagging ; : : 


or liner. plates and. with radial timber struts; or. tunnel roof support. : 
bolts * * # The steel supports might. be supplemented by. perma-— 


nent radial timber struts as:shown on the drawings or as directed... If 


used, it was further provided that all. timber for. such struts. was to be . 
| “well-seasoned. sound. timber, g- by 8- inch maximum: in cross: section” | 
and. that. at no place. was the. distance between the center lines of two 
adjacent: struts. to. be less. than 3. feet... The, distance. between. struc: 
tural steel rib supports was to be as directed or approved by: the con- 


tracting. officer. If required, temporary timber spreaders | were to. ‘be a - 


furnished and installed by the. contractor, and were. to be left in place = 
upon completion. of the contract. | “Tn sections of the. tunnels, SUR> 


wt 
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ported by structural steel Soe with jiner plates or ‘continuous. aan 


“i lagging,” dt was?further provided,’ “the:contractor shall fill all spaces 7 


outside of the steel lagging or steel liner plates, ‘as-completely/and — 


es compactly as: possible, with, clean-rock-spalls.of. quality.satisfactory:to- 
the contracting: officer.” “No direct:payment was provided for furnish- 
on ing: or installing® ‘aniporary timber: spreaders, permanent timber: ‘struts, 


_ or rock- ‘Spall materials, "Paragraph ¢ 52 of the specifications also de- 


glared :: “The amount of -permanent. supports that, will be required is 


. uncertain, and.the contractor shall be entitled to no: additional allow- 


: ance above the unit prices bid in the schedule by: reason. of: any Sou -, 
1% of « or no permanent tunnel supports being required. ms Ene hs eee 


Paragraph’ 58 of the specifications, headed “Teinporary Subetig 


a, in tunnels,” provided. as follows: St 


: Temporary timbering, except for conieenee timber apyeaderé, includes: all ‘tim- 


“bering in tunnels which is not shown on the drawings or provided for in Para- 


| ‘graph 52. Suitable temporary timbering may be used where necessary to sup- 
. port ‘the roof and sides of the tunnels’ during. ‘erection ‘of permanent supports: 
Providéd:: That: ‘such. timbering | shall be removed’ by the contractor before -the 
completion of this:contract.: ‘Material for temporary. tinibéring; if required; ‘Shall 
. be furnished by the contractor. - Nothing contained in this paragraph shall pre- 
. vent the contractor from erecting such amounts of temporary timbering as ne 


may consider necessary +h s a 


| Articles 4’and 9 of the contract were the cian ‘changed Sonate 
tions”. and “delays-damages”. articles i in use at the time the contract 


was made. Article 4 provided : 


' Should the » contractor encounter, or. the: Gorcuuin aisciver: aesug ida 
~ progress: of. the: work subsurface and/or latent conditions at the site materially 
differing. from. those shown on the drawings or indicated in: the specifications, or 
“ unknown: coiiditions: of. an: unusual’ nature: differing. materially ‘from’ those’ ordi- - 
narily encountered and generally recognized as inhering i in work of the character 
‘provided for in the plans and ‘specifications, the attention of the contracting. offi- 

eer’ shall: be called immediately to such conditions before they are: disturbed. 
The. contracting. officer shall, thereupon promptly investigate ‘the conditions,. and 
if he finds that they do So materially differ the contract. shall, with the written. 
approval of the. head of the department or his duly authorized. representative, be 

modified to provide ‘for any increase or decrease of cost and/or difference | in 

: time: sesulting 4 from such conditions. 7 


pletion of the ae due to unforeseeable causes ‘heya the control = | 
 _-‘without.the. fault. or. negligence of the contractor,” including, but.not 
~ restricted to. certain named. causes, among which s was Sutingnally severe 


ee, weather. ” 


“It is apparent that bédaiass ee the relationship b Betwoon the Terteling 


vn contract: and the Palisades Dam contract that time was of the essence 


= int the ‘completion of: the tunnels. The contracting officer regarded the 


- Bae Ay pha oe fret TERTELING: SONS INGE ec ees, ue ey 


December 31, “1957 ae 


“anne) ion as “the key factor in: determining the: progress of ' oe 
_ the entire Palisades. Project, ” “In his testimony, Bloodgood. chara: oe 
| terized the Terteling contract as ba highball job” (Tr., p.. 581). 


With a letter dated January 7, 1952, the appellant submitted a a , pro- : 


ae posed construction program to the Bureau which called for completion ase, | 


of the tunnel excavation within 146.calendar. days, and.which would . 
a have. meant, therefore, an average excavation of 22 feet per. working _ 


day. As the appellant planned to start excavation on F ebruary LO 
1952, the scheduled rate of progress: would have made it easy. to. ‘meet cs 


: the contract. completion. date of. August 3, 1952. The construction on te 


engineer on the project. was skeptical, “however, concerning: the appel- sates : 


: lant’s: expectations. . Ina letter dated J anuary 11, 1952, he commented = ; 


on: ‘the construction. program, as follows: “Considering the large. size oe 


“of the bores and the nature of the rock in which the tunnels are tobe. | 
driven the average. approximate rate of 22 feet of completed tunnela > 
_ day,.. indicated _by..your. program, appears. optimistic” Litalies Ups: . = 
a Pied. “The appellant made no reply tothisletter, oe 


_. The appellant’s executives testified that they planned to ¢ drive fr c ; 


a 1 full face heading, and shooting 15-foot rounds in.a two-shift ‘opera- oo 
- tion, accomplish 30. feet..of tunnel excavation per day, once: the. por- - 
taling-i -in operation was over.* The reasonableness of this expectation, tg: TLE 


_ if indeed it was actually harbored, is negated by such circumstances as | 


the fact that. appellant made use or a singlé jumbo for both drilling and i 
~ setting steel; that even Dolan finally conceded that-it would be. unreal- nae 
-. Istic to axpoct to shoot 15-foot rounds ina tunnel requiring full sup- ae a 
28 ports. (Tr., ‘p. 220) ; and that such. drilling | would tend -to. result. j in 


om excessive overbreak.: It is also highly significant that. the first, time = 


7 that the 30. feet per. day figure was made known to. the ° Govern nent was | of — 
tee 2 at the hearing: inthiscase. ... - 7 -_ 
| Untortunately, among. the oe enpour tered: at the hopianilig or cre 


| the performance period. of the contract. was ‘difficulty i in the procure-_ 


ment of steel, due to strikes and the operation of the national priorities _ 
~ system, and as long as steel supports were not available, actual tunnel | 
excavation could. not: proceed. The contractor. performed | the. open - 
out. excavation at.. the. upstream portals. in April 1952. -'The: exca- oe 
| vation of the tunnels did not actually begin, however, until J une 16,°%;.° 
1952, or 3 days after thé arrival of steel, notwithstanding the fact eke 
: that. ae -appellant, had: had at: least. a weeks advance. notice of the. ar- ae ae 
rival of the steel (Tr., p. 244). Portaling-i -in was slow, but-such. an s 
~ Operation. j is usually. slow, and difficult. “At. the beginning there. Was 


: ta 
— 


some. > fall- out from, the roofs of the tunnels and | some: trouble was i ES 


- ie Dolan testified that there ‘was a rule of thumb'in' the tninéting? shausty that the dent ae 
- Of: "shots ‘could’ be: expected’ to be one- half the diatheter Of Sane tunnel hei .D. ae AEE oe 
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ti experienced as a yore of voter seeping through the. coffer dam. But 

the tock improved : as the’ headings’ were advanced. Nevertheless, prog- 
ress continued ‘to be: slow, due to’ equipment. and cams a 
culties encountered by the appellant: eo ae ee 
_ A conference was arranged and was held on: ‘Atipust: 7, 1952,: ‘to 

discuss: thie difficulties, Among. the’ Bureau: representatives. who <at- - 
tended the meeting were the contracting officer, L. N- McClellan, and 
Bloodgood ‘and, in‘ addition to’ Dolan, Foss and: Williams, of the ap- 
pellant’s: organization, > N. LL. Terteling- was present. : -At-the-time of 
the conference between 100‘and: 150°feet of the: tunnels had been 
excavated, and a part of the tunnels had ‘been: supported with con-.. 
tinuous lagging, a method of supporting that the appellant. abandoned 
when it was called to its attention that the specifications provided that. 


| : - when continuous: lagging was’ “used, ait had to be backpacked- with 
rock spalls.’. In addition to a discussion of thé appellant’s equipment _ 


and organizational difficulties at the: August 7. meeting, the Bureau — 
. persorinel’ complained. that the: appellant. was resorting to excessive 
cribbing, which the appellant preferred to timber struts or to back- 

| packing" with ‘spalls, both of which methods were. ‘slower and more 
4 expensive, although this is not to imply that timber struts would be. 
a practical. means of supporting the rock: under ‘all circumstances. — 
As, under the terms of paragraph 53, the cribbing was a form of . 


. DoE timber’ support, it would eventually have to be removed. 


There was considerable discussion at the meeting of the use of tim- _ 
- ber struts versus cribbing. ‘Dolan testified that the only promise that 
was made on the: appellant’s side at the meeting of August 7 was that 
it would do its level best to minimize the use of cribbing (Tr., p. 126). 
: Bloodgood testified, however, that: Terteling told him that the ap- — 


a: : pellant would take the timber out after the fears of the workmen _ 
had quieted, and it had got the job going. In view of a letter which 


Ackerman wrote much later to the appellant under date of October 

25, 1952, to which the appellant. made no reply, and in view of the im- 
pOreance. of making a reply under the circumstances, the Board must: 
find that the appellant did promise | to remove the temporary timber- 
ing. After referring to various discussions of thé problem, including 
the discussion’ at the meeting of August 7, Ackerman’ stated : | 


“At: various times during these ‘discussions, including the one participated 3 in 
by. Mr: ‘McClellan and Mr. Bloodgood, you have indicated. that pérmanent strut- 
ting would be’ ‘used, except that aga oct a timbering would be ie adjacent 


eThe question, whiethes the ‘appellant was a fault ‘in not: overcoming fncce? difficulties 
sooner than it: did i is discussed below in connection with the’ claim for. an extension of time 
for. performance. - it ge Gb ae 

7 ‘The. Dera Ent eee Bipporis actually ‘Installed in athe: ‘tiyaiele consieted: ‘Of “10-inch 
en a beams weighing: 25.4 pounds:.per: lineal. foot, supplemented. ‘by: the. steel. lagging. . 'The 
beams were bent to the. circumference of the, circles, over the arch, sections of. the tunnels, 


while: their-legs:sat,on: foot: bioeks. - a 
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December ‘31, 1967. 


| to the heading 2 as considered necessary by. you tor the safety of the ‘workmen - ne 
during excavation operations. © You: indicated that’ you would follow up the 
excavation operations with checking and’ tightening: of the permanent: timber: © - 


- struts. previously. installed: and: removal of: the temporary Benen and installa- 
Hon: of additional permanent timber struts. 


Up until the present time, the installation of p permanent struts has. been inter ; - - 
mittent and without any apparent planning or ‘system. Considerable cribbing a. 


has been placed and no attempt has been made to remove it. 


The: parties are. also j in. dispute. as. to ‘whether. the. Bee of: exces- : 
sive overbreak. was. brought up by. the appellants. representatives at. 
the August 7 meeting. | “Counsel. for the appellant, asked. Dolan during 2 
his direct: examination: “And at that. time were you raising the ques- 


tion of. an eatensive amount of overbreak being encountered. because, : 


of the nature of the rock that was being excavated 2” [italics sup- 
plied], but. Dolan merely. replied :. “Well. id think we. did mention. the 


fact that: there. was a heck of a lot. of overbreak, but: whether it was - : 


any more. than. a mere mention I don’t. recall. 9 (Tr. 5 Ds 196-97. ) On. | 


redirect examination, Dolan testified that, while he did not. recall. — 


that he himself complained .of overbreak, the § ‘whole condition. was 
. discussed,” and that “Everybody had knowledge.of the bad overbreak 
conditions” (ir, p. 314). Bloodgood testified that: there. was no 
mention at. the. meeting of having encountered -rock that was unusual — 
or. unanticipated (Tr., p. 596). Walter testified on cross- -examination 
that it was “true”? that at that particular time the appellant was com: © 
| plaining ‘ ‘about the amount of overbreak he was getting” but on 
‘redirect examination he testified that the contractor did not: “indicate 
in.any way that this was an unanticipated condition”. (Tr., Pp. 728). = 
Being convinced that the appellant had not encountered any serious 
: unanticipated overbreak problem up. to this: time, the Board i 1s impel- | 


— led. to resolve. the conflicting testimony, by. finding that, while the sub- os | 
7 ject of overbreak 7 was mentioned - at the meeting—indeed. overbreak i is: 


such an omnipresent problem i in a tunneling’ contractor’s, mind that. 
he would ‘be apt. to mention it in. any discussion of a tunneling opera- 
tion, especially if he were: shooting loose:*—there- was no assertion of 


“any, excessive overbreak, or of filing a claim based. on such:a, condition. oe 


The progress. of the ‘appellant began to improve after the. August 


7 meeting, and. good progress was being made by its forces by. the io 


week of August. 23. However, trouble. was encountered by. the: end 
of the. month: - “The name, of the - great. mass of columnar. jointed . 


andesite, about 500 feet. thick, intruded as a sill into, a, series of. ieee on 


= SIt is. significant that as early as July. 1952 Ackerman had mentioned to ‘ia? own in- 
spectors that: he. thought the. contractor was “shooting: too loose, and, “hence "getting: too oy 


: recebe abt alte. & Pee See eg Psa, OG ae eye CUP ite fare ben. mes PART 


amiyieh, overbreak, 
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ey driven, was s Calamity Bese. oul from the ‘appellant’s point, of view, 
. at least, it, began to. justity its name. Weathered zones, which the 
| -appellant’s. witnesses: uniformly referred. to in their testimony as the 
7 — “bad ground” areas, were encountered. from. Stations: 5+ 80-to. 7420 gta 
 .. in the power tunnel—a, distance of 140 feet—and from Stations 5+42 
. to 7+12°in the outlet tunnel—a ‘distance of 170 feet—or for a total — 


- distance of 310 feet out. Of a. total” 2,792 ‘feet. of tunnel excavation, | 


o : which would be approximately: 11 percent of the tunnel excavation. 


While the appellant’s and the Government’s witnesses differed _ | 


“ M nomenclature © and. emphasis in ‘describing the conditions in the 


weathered : zones, ‘their. testimony is, with some minor exceptions, in 
- close agreement. — While the condition. of the ground was not uniform, as 
clay or mud seams and broken rock were ‘encountered: Dolan was vo 


oe rather vague : as to the precise number of the clay seams, but, O’Donnell, a: 


who was in the tunnels practically every day, testified that there were 


three weathered areas ‘in the power tunnel, and four in the outlet — a 


oa tunnel, the: largest, being: about: 2 feet. wide: (Tr. yp. 67 a There: ‘were os : / 


ae some rock falls from the arch, ‘ereating “chimneys.” “Dolan testified = 


- that there was one 16 feet. high, but O’Donnell testified that hisin- 
7 spectors reported a few from 9 to 12 feet high, and that there: was - 


one place i in the power tunnel where material in excess of 50. cubic 


| 7 : yards dropped from the roof. cae Pp. TT 1-72). On the other hand, — 3 : 


no considerable amount of water was encountered, and, ‘considering . ~ 


- that the tunnels were below river level, this was providential. ‘Unlike 
Pat Dolan, O’Donnell did 1 not observe ey mud. seams Oo from the ve 
crevices (Tr., p. 792). 3 _ 


So far as” eunaclins: aethods are concer rned, Toes while the 


rend had. to be tedueed:’ ve and there was some ‘resort. to the use of ; = 


~ erown bars and to: plugging at the heading, there was no great. de- 


co -parture. from normal. tunneling methods. Cribbing had to be used: to 
oe) considerable extent, particularly in the arches of the tunnel, but | 


- the’ appellant did not’ have to’ install, closely spaced lagging back oe 


tae, arte, 


packed. with tunnel spalls, which is a technique employed when’ excep- a 


. tionally bad ground i is encountered, nor did it have to make use of 


breast: boards or liner’ plates. In only one instance was it necessary a 
to. set the steel supports: at closer’ than four-foot centers (Tr, “) P. 787). bee? 
_ While progress: was retarded in the weathered zones, work never 
stopped; no shift was ever shut ‘down, nor did the appellant fail to ee 


- eet at least one round” every ‘shift on. every day CEES. Ds 468). 
= -However,. overbreak was’ more extensive ‘In the weathered zones 


as than elsewhere i in. the tunnels. ~The amount: ote overbreak, throughout. = 


2 act “e Ackerman. ‘testified ‘that ouch particularly. pad. areas ‘ihe: rounds had a ‘be reduced a 
—— ‘to 4 feet, but: that’ ‘hevertheless. some 8-foot rounds were shot, and ‘even Dolan conceded. 
that’ one 12-foot round. was shot. In. on one se was‘ it epereeeany. to use a shovel - 

‘: ubere phoatinee se ga! : oe oe oe 
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Bee: percentage of averbraal 8 was s-11. 6 Serene “The amount. of over- | a i 


Lo bia in the weathered ; Zones of the. two tunnels 1 was 12 268. 1 1 cubic 2 


Paes a 


7 ‘dn of ‘Soptambor: 1952. Once the ‘appellant's ‘foress peaches _ 


from the’ weathered zones. ‘progress: was, quite. rapid. “Excavation _ | 
‘proceeded. at a.pace that was roughly, twice as fast as previously, and 


| ~~ =. comparatively little: cribbing had to be installed. downstream from : | 
| the weathered zones. Indeed, Ackerman, in the middle of October, oe 
even raised the- question with Dolan and Williams whether the steel 


=. ‘ribs i m the tunnels: could be. left out altogether. _ The rock then’ looked 2 


7 ‘good to Ackerman and 95 percent. of it did not seem to him to’ require os : 
- the steel supports (Tr., ., pp. 457-58, 473). O’Donnell was pretty much . 
of the same opinion. — While he would ac say that 95 percent of the. —_ 


2 - steel supports were. unnecessary, . he thought ‘ “a very. high percentage | = : 


- was. not. required.” ad Dolan, also, who thought: that.they were getting . 
Into “a. little better ground” than we ever had before, reacted. rather 


favorably. to Ackerman’s S. proposal but. he deferred to: Williams who : 
. “after all, was the tunnel man.” (Tres Pp. 918-19. ).: “Williams asked 


_ whether the Government: would pay for the steel which the. contractor oie 


ao then’ had ¢ on. the job’ but. was. told that, such payment would. not be ; a i 

possible | under. the terms of the ‘specifications. He then also asked = 
~ whether the. Government. was ordering them. to leave out the steel and 
was told that such cwas not the case (Tr.;/p. A 74). There the matter = 


rested. While it may seem strange that the appellant should be in- 


: stalling : a great, deal. of steel that apparently. served no useful purpose, ae 
it must not be forgotten’ that. i in tunnel construction more steel may 


be used. than. ls: strictly necessary, in order to quiet the fears of the. 


miners, and that this to a contractor may be as-valid a purpose. aS 


actually supporting the rock. . Moreover, a cotitractor: ‘who’ was be- 


hind in its work schedule would be. particularly. likely to take such - 


ne a factor into consideration, especially since the Government paid only a 


for such steel as was: used, and. unused. steel. simply would: become - . 2 


=F surplus. ae ‘i 
~The power. tunnel) Was. anally. holed through on aber i 1959, 4 


and. the outlet. tunnel on. J anuary 6, 1953. This did. not complete, cy ] 
however, the: work on. the tunnels, for. the inverts of the tunnels,. 


: which. represented - the portions of the tunnels below: the footblock : _— 


oo Tine. and. which: constituted approximately. 15 percent. of the tunnel — 7 


ne areas, still. had: to be removed: ' ‘The’ decision. ‘to. postpone the removal . : a : 
a) of the. inverts was made by. the appellant. as. early. as August 14, 


ne . 1952. Dolan explained this decision. as an n effort to expedite the work : | 
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_ owhen. the contractor discovered that the condition’ of ‘the rock under.. 


‘the. footblock berms was ‘such. that’ it would. be difficult during the 
shooting ] process to hold the steel’ on. the footblocks: Gr. De Wi ve But 
Williams, ‘who was. the: appellant’s ‘tunnel man with decades of ex- 
perience, - testified: that. thé ‘appellant ‘would, ‘pethaps,. have made. the 
‘same footage even ae the invert work had not been deferred! When 
Dolan’s inconsistent. testimony was called to his, attention, he grudg- 
ingly seemed 'to concede that there was a problem of holding the 
berm grades for. the footblocks but. added that “another - reason’ ’ for 


_ deferring the invert work was that. owe would have a. better » Ww orking 


way for our equipment” (Gee Pp. 419-20). This would have. nothing 
to do, of course, with the condition of the rock. The invert work i in 
: the power tunnel extended from November 80, 1952, to February | 20, 
1953, and in ‘the outlet, tunnel’ from Ji anuary 9, 1953, to March 1 16, 
| 1953. | 
“After the tuhnels had bean holed through, the Bite had a difficult 
decision to’ make. In the weathered zones ‘cribbing had been used 
2 extensively, and to some extent cribbing also remained in the areas 
downstream . from the, weathered zones. Since under the terms of 
the specifications cribbing was temporary: timber, and the contractor 
was, therefore, required to remove it, this ‘would have meant addi-. 
tidnal delay: On the other hand, the presence of continuous timber,” 
along which water: might percolate and which might. fracture the 
dining of the tunnels was undesirable, particularly i in pressure tunnels, 
The Bureau finally decided in. J anuary 1953 that additional delay 
should. be’ avoided. at all costs, | and. that the cribbing should be allowed. 
to remain in the tunnels, especially since.the concrete. contractor would 
be able: to ‘get in hetwoari the cribbing to place concrete to support 
the rock. “AS Bloodgood put it, this wholly unprecedented decision 
was | made because “ swe wanted to get Terteling out of there” (Tr, p. 
602). 
~The appellant’s. major. an is that if encountered “changed. con- 
ditions” within the meaning’ of article 4 of the contract i in excavating - 
the tunnels. | “Whether the: appellant.i is: entitled to. have the deduction © 
for’ overbreak remitted, anid its additional costs of excavation and. | 


i? timbering allowed, depend: obviously on the answer to the question 


whether it ‘éncountéred changed | conditions. ‘Even the. claim for an 
extension of time, and the cancellation of the assessment. of liquidated | 
damages, depends for the most, part on the allowance of the changed. 


- conditions claim. | ‘However, ‘the. claim presents. cer tain pr oblems of 


| scope, notice and timeliness before, ‘its ‘merits: may. be considered. 


Except: possibly for some. oral conversation that Dolan’ had with 


Ackerman on the, subject of changed conditions, the. first, notice to. 


Io Cribbing was tkely. to be much more damaging han timber struts that are placed 
radially pevera) feet. apart. 
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| the Burean thate any. ans a. claim, was: being meecied a was oe in. 
a: letter.dated September. 23, 1952, from: the. appellant, to. ‘Ackerman. 7 
While: the language of this Jether was general: j in its terms? it, cwas - | 
 owtitten- when: the: -appellant’s: forces. -were about. three: quarters: ‘of | 
the way: through. the weathered zones, and could. have. referred only 
_ to-conditions of the same nature as those. encountered: up to that time. 
In acknowledging this letter under date of October 3, 1959, Ackerman 


stated..that. the appellant's. letter would: be. “considered. “timely : 


notification. a, a | 
“In. November. 1959 the. ott ued. a nanan x geologist by 


| “the name of Harold. de Stearns to examine the rock conditions 1 In the | | 


tunnels .and. to. render a report. . Accompanied. by. Dolan, Stearns 
- examined: the. tunnels, and. filed. a ‘report. under: date of November 11, 
1952. . The appellant. transmitted. this. report. to. Ackerman with . Bo 
letter dated J anuary. 26, 1953, in. which it gave: details of its claims: by: ea 
reason of having eneountered “badly shattered ground”. in the two 
tunnels in the: month of September 1962. “This, material,” it, ex- 
' plained, “contained mud and. sand. seams, sloughed and caved badly, 
required. over- -excavation and timbering, and. in general slowed down 
our progress appreciably.” ” The; appellant now specifically. identified ~ 
these “bad ground”. areas as/having been encountered “between: Sta- 
tions 5+80 and 7+20 of the power. tunnel, and between. Stations 5442 . 
and.7+12 of the: Outlet: tunnel.” ~The: appellant. asked in this letter 
for additional compensation: in the amount: of $64;169. 66, for: an. ex- 
tension .of time of 12 days,: and. for. exemption. from, the: overbreak 
charges 4 in. the “bad. ground”. areas: of the. tunnels. . : At the time the 
letter was written. invert excavation. had been commenced, although 
it: had: not. yet been. completed. (Tr., -p- 286): ‘Foss conceded that. at 
the time this letter was written that, the appellant. knew. ever rything 
about the physical: condition of the, rock 1 in. the. tunnels. (Tr. yp. 871). 
- He. also conceded that the. Stearns. report, covered only the weathered 
zones of the tunnels (Tr. Dp. 867). ae ne 
‘In. a letter.,dated. April 10, 1958,, Ackerman rejected: the Ree as- a 


| sented} in, the. appellant’s letter of Ja fanuary 26, 1953....In his letter, he. 
identified the claim as “based on: certain. areas of ‘bad ground’. which 7 


you. encountered i in excavation of. the outlet. and power. tunnels.”. On — 
May 6, 1953, however, when Dolan. and Foss were: in the project: office 
talking. to ‘Ackerman, they. asked for the overbreak figures, . and: when | 


they: obtained them, they. stated. that the figures were unacceptable, ep 


and that they .would file. claims based: on. conditions encountered — | 
throughout, the: two tunnels. ‘Such ; a claim. they. asserted for. the first 


— il Tn the excavation of the two tunnels covered in the above referenced contrat, Pid the oe 
appellant stated “we have encountered materials which are different from, ‘and more ‘costly a 
_ to excavate than, the materials indicated in the plans and specifications f furnished ‘to us vat oe 

the ime of Preparing: our’ bid, oe ; oe 
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ee time’ in writing i in a ietéor to Yk charman dated December 16, 1953, ah 
ee which was, of course, long after the tunnels had been holed through)’ 


eed - However, even in this letter, the appellanit. still did not specify the 
ie. nature of the conditions that had been: encountered in the tunnels 


7 “dowiistréaih from thie weathéréd* zones?’ Notive* of ‘these: conditions = 


was first given to the Bureau in the letter dated July 8, 1954, from the 
: appellant to Ackerman ¥ with which it transmitted a geological report . 
~ from Dr. Walton, and in which it referred also to a geological report. 


. -on the Palisades Dam site made for the Bureau by H. K. Dupree in | 


1947, which, it stated, had recently. come to its attention. . Dr. Walton 


es had been’ retained as a cousultant by the. appellant, and en March 27, — 

98, and 29, 1954, he had visited the Palisades Dam-site and the tunnels 

i to study” the geological conditions there. At this time the tunnels 
were being lined with concrete but several hundred feet at the up-— 


as stream ends of the tunnels were still exposed. - Dr. Walton testified — : 


: that he inspected and logged. all the'drill cores relevant to the tunnels, ee: 


| _ perused the Dupree report for several hours in the project office, pre- _ 


oo pared microscopic thin sections of 18 specimens of rock which he had 


taken from the site, and made a: petrographic examination of the 


ag specimens. ‘He also testified that he inspected the rock in the’ spill- — 
way turinels.’ However, Dr. Walton took no ‘pictures of the rock ¢on- — 
- ditions in the turinels, and did not callthe attention ‘of any of the 
eo Bures: personnel to the phenomena’ which+he Was! ‘observing: “These | 
| ‘phenomena weré variously ‘described at the hearing as. “Jate-like : 
cleavage,” “platy fracturing” and “latent sheeting,” all of which des- 
f.2 ignated an.’ alleged physical tendency of the rock to break into thin = 
_ ‘sheets. Dr. Walton attributed his failure to take photographs of this =. ~ 


- condition to the fact that’ he was hot a professional: photographer a 


. : and: to: his” erroneous belief that there were complete sets: of photo- as | 
_— graphs already” in existence, and‘ he ‘ascribed his failure to call the | 
-. ‘attention of Bureau personnel to the condition which he had. observed : 


to the fact that it was abundantly displayed 3 in the rock oe was S ex- “ | | 


-* posed all around the tunnel site. 


‘On ‘the pasis of Dr. Walton’s report, the eee now. i aastied: in 


os a letter “of J uly’ 8, 1954, another claim of having.éncountered ‘a ~ _ 


7 __ changed condition, ° ‘Separately and independently” of the claim based 
~ on the conditions in the weathered zones, namely Sy ‘condition of - 


a latent ; sheet fracturing,” downstream from the weathered Zones, which, 


ve according to’ the appellant, accounted “not only for the: manner in — _ 


which ‘the, rock. broke: during blasting but also™ explains” in large 


~ measure: the cause for excessive overbreak.” Inthe alternative, it also | 


| advanced : a claim based. on misrepresentation of conditions. In “sup- 


: 2 This is. “the same ietter: that accompanied , the appellant's acceptance of the, Govern 
ments final | payment voucher. ann eae ce 


me as te AL TRRTELING & SONS, INC. ae se - oe - 
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| pent of. this sie the appellant, asserted that “None of the ince. bahest : 


— jointing which » was present i in n this rock was enoROee by the contract, ies 


_ borings.” | 
On the basis of the Svdene: ‘tie: ne raust: find ‘nae the saivecion | 
| did not encounter unusual difficulties in excavating downstream. from. 


the weatliered zones, and that the condition of latent. sheeting did. not: : | 
prove to be a practical problem. i in the: excavation of the tunnels, of 


which: account. need be taken. The fact that. a. geological condition. | 
: may exist. does not: necessarily establish that it causes difficulties in 
: excavation. ‘Dolan and Foss, as well as Willams, reflected in their, 
testimony Dr. ‘Walton’s scientific explanation of a condition of which, | 


they had only the vaguest notion, and made claims that were only: | ot 
afterthoughts based on his revelations. Asked to what extent the. 


material broke in thin slices, Dolan replied: “Well all I can say is that. 
it prevailed at a considerable extent. In other words, it wasn’t hard — 


in any location to find material that was breaking in thin slices. ‘Per- ne 


 centagewise it would just be a wild guess. I wouldn’t know” (Tr., p: 
219). When Foss was asked when he first became aware of the phe- 7 
nomenon of latent sheet jointing, he replied : “I believe it came from. 


. Mr. Walton’s report” | (Tr., p. 876). With equal frankness, he ad- = 


mitted that he had not made any estimate of the amount of over-. 
- break which was attributable to the latent sheet jointing. As for Wil- 


_liams, when he was asked whether the rock had come off in sheets, he 


replied: “Well, yes, to a-certain extent but there was a good lot of that: 
that was pretty blocky and came off in chunks” (Tr., p. 421, italics sup- — 
: plied). Another auestion put to. ‘Williams and his. answer are even: a 
more significant. Thus: a eee 
— -Q. You have stated. that the pone byole along some. mica- like lines, | 
. Could you state. how, the rock would have br oken if those: mica-lines pa a 
not been: there? 7 ; 
ws # So help me, no:. “(r, p. 430.) °. 28 fee | | 
a On the other hand, the Government witnesses gould moe becait that 
7 they had observed any condition that could. be described. as slate-like 


~ cleavage. Ackerman. could not remember noticing it, although he 

went through the tunnels twice a week. Neither Walter nor O’Don- _ 
nell were able to observe it. Indeed, the latter, whose observations of 

the. tunnels were the most. feequent, described the rock below the 


weathered. zones as “chiefly blocky: rock.” Such rock would break 


_ along the joint lines but not. necessarily i in thin sheets. Dr. Walton — 


made his observations on the condition of latent. sheeting from core- 


_ Specimens, taken from along a road cut made in the hillside above the — = 
_ tunnels in the course ofthe work. He could not identify the condition 
| of latent: sheeting on any of the: ae a of the insides of the tun- ee 
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_ nels amereds: in a aes by the ‘Game one in his ee TOeice de" 


ferred: to the “neatly constructed sections of the tunnel on both sides _ 
of the caving ground,” which, if anything, would indicate that: the 
excavation outside the weathered zones had been normal. When: . 


_ Dolan was asked, moreover, whether after. Stearns’ visit it had been. ye 


‘more difficult to excavate, he replied : “J don’t believe so” (Tr., p. 310). : 
| ‘The fact, already mentioned, that little cribbing was installed: outside : 
the weathered zones, and that even the curtailment of steel supports ~ 


| _ was considered is inconsistent with the existence of excavation difficul- 
ties. Finally, it does not follow from the mere existence of the con- 


dition of latent sheeting, that it would actually make excavation more > 


= difficult or contribute to overbreak.1* On the contrary, it could actu-. — 
“ ally have a’ beneficent effect by causing the rock to break along: the. 


desired lines of excavation. nena ‘Dr. ‘Walton himself admitted: , 
2% this. & _ 
In its letter: of J jae 8, 1954, aie appellant. reqiieated is way Hot _ 
relief the following: — (1) the ‘application of an overbreak ratio of 
- 5 percent, which would reduce the overbreak charge of $200, 804.00 to 

$84,905.00; (2) additional excavation costs in the weathered zones in 


_ the-amount. of $64,169.66; (8) additional costs of installing timber 
- within areas outside of. the weathered zones in the soul” of © 
$99,860.40; and (4) the remission of the overbreak charge for 734.7 — 
~. eubic yards of timber left. embedded in the concrete, and hence re- 

7 placing an identical quantity of concrete. (at $20 a cubic yard this 


would amount-to $14,694). In. addition to the extension of time-of © 


? 12 days previously requested, the appellant now. requested a, further’ Bees | 


extension of time of at least 100 days, by reason of the. changed con-_ | 
= ditions, and also by reason of the more difficult weather conditions. 


| — that. prevailed during the invert operation, and which, it asserted, | 


| would not: have been. encountered if there had originally been no delay 3 


in procuring steel. | 7 : 
In. view of the negative result. whiek the Poe has Ener eh 


Se respect to the merits of the appellant’s claims, the Board does NOt +... * 
deem it necessary to resolve ‘certain. perplexities presented by the 
fact that the. appellant. In its brief has somewhat reformulated its 
original claims, or to. pass on the contention most earnestly advanced - — 


- by the Government. that. the: appellant failed ‘to give timely. and 7 7 


sufficient notice of having. encountered changed conditions in thetun- 
~ nels elsewhere than in the. weathered zones. But, since it is apparent — 
from the correspondence and. other facts of record: already’ recited .— 

_ that. the appellant delayed’ for a: long time after the tunnels were oe 


8 See Wm. Crumpacker é Sone Co.; "Eng... C&A Board No. 523. Gini 15,: 1954), in ; ae 


“which : the Board: made such an observation. ‘in connection with a similar problem, ; 
14 This is ‘exclusive of relief. requested in connection ‘with two:other aims, which | sia 


a ‘be more par ticularly deser ibed: below where these claims'a are. ° consider ed. ge 
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holed through before: claiming that it had encouintared Gane con- 
ditions throughout the tunnels, and since article 4 of the contract 
required. not only that. notice shall be given “immediately” to the — 
contracting officer but also that it shall be : given before conditions are 
disturbed, the Board.in assessing the evidence will give some con- — 
adoration to the implications that are inherent in the staleness of 
certain aspects of the claim that changed conditions 7 were encountered | 
throughout the tunnels. aa : : 

- To establish a meritorious claim oadee the § ‘changed eomeitions? 
article of the contract: the appellant must show that the conditions 
encountered fall into one of the two categories of. conditions con-. 
templated by that article. A claim is made out under the first cate- 
gory if the contractor has established that he has encountered. con- 
ditions materially different from those indicated by the drawings 
or specifications. As the Government in the present case expressly. 
7 repudiated, in paragraph 87 of. the specifications, any notion that. it 


- _ was guaranteeing geological conditions, and expressly provided, in the 


third subparagraph of paragraph 51 of the specifications, that. no - 
additional allowance would be made for tunnel excavation “on ace 


-. count of the nature or condition of any of the material encoutitered, a 


~_ _ it is clear that the condition of the material was not the subject of any - 


_ representation made in the specifications. So far as the drawings BOs, 65s 
concerned, while they contained in summary form logs of exploration , 
(or drill hole information), these were. in themselves only representa- 
tions of what was found in the particular. drill holes rather than — 


- representations of what the contractor would encounter in actual 
~excavation.?> Moreover, as will be shown in the discussion of changed 7 


conditions in the second: category, if the logs of exploration were to 
be regarded as representations. of what would be found throughout the 


| length of the tunnels, they were. not to the effect that no. adverse | 
‘excavation conditions would be encountered. | On the: contrary, the 
conditions encountered : were in general substantially similar to those 
represented in the drawings. 

The Board holds that the se opellant did not oe one changed 
conditions within the meaning of the first category of article 4. A 
claim may be. made out. under the second category of the article, 
| however, by establishing the existence of conditions of such an un- 
~ usual nature that they could not. reasonably have been anticipated by 
ae the contractor. The Court of Claims has held . that conditions j in this 


“ The Board has held ‘in. the. two: Garson Construction Conny. eases that borings. or: ion 


test holes that.are not. themselves guaranteed do not constitute definite representations on 
whieh a contractor. may rely. 62.7. D. 311; 321 and: 422,431 (1955).- 

16 Tn. such- cases as Hirsch ¥. United, ‘States, 94. Ct. Cl. 602. (1941), ‘Chernus v. ‘United 
States, 110: Ct. Cl: 264 (1948),. Loftis, Y.. Onited States, 110. Ct. ‘Ch 551. (1948), and” 
NED REE: United gaat) 125 ct Cl. 724 (1953). . . 
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category may be fami to aye sisted: notwithstanding the. inclusion | 
in the specifications of such caveatory, or exculpatory provisions asi 
were included in paragraphs 37 and 51 of the specifications’ in the 
present. case. This doctrine rests upon. the necessity of reconciling 
the specifications, with the provisions of article 4.. The purpose of 
article 4 1s, however, to protect prudent contr actors against unforeseen 
abnormalities, and a. contractor who ignores the warnings in the 
specifications and all warning signs that would have ben revealed 
by a.reasonably thorough investigation is not entitled to the benefit 
of the article. The burden of proving a claim that falls in the second 
category of the article is a fairly heavy one, since the contractor must: 
show not only that. he encountered. conditions that were unexpected 
to him but also’ that the conditions encountered. would have been: 

: generally regarded aS. unexpected by others engaged 3 in the same type 
of operations. Otherwise, as the Board has said; article 4 would 
become “the Achilles heel of every construction contract.” 7 

The record in this case is so voluminous that it will not be possible 7 
for the Board to explore the contentions of the parties in exhaustive: 
| detail. . It will, rather, proceed to state briefly under various topical 7 


headings its reasons for rejecting. the claim of the appellant that, it: y 


encountered changed conditions. | | 
The import of the provision for steal supports. The, spbliedi 
should have. regarded item 4 of the. schedule, which made provision. 
for. 2,000,000. pounds ' of steel stipports, as a warning of difficulties: 
that. aight be encountered i in.excavating the tunnels. Tunnels. that: 
required - full support would hardly. be expected to be drilled through: 
_ very good rock, 2,000,000 -pounds of. steel was sufficient to support 
the tunnels. throughout. their lengths; and the expectation. of the | 
Bureau was that the tunnels would require such sup port. Moreover,. 
Bloodgood testified that this was the first tunnel in connection with: 
which the Bureau had figured on full support. As events proved, ‘ 


the Bureaw’ 's calculations were fairly close to the amount of steel for: 


which it paid the appellant under item 4, which was 1,689,857 pounds. —_ 
It is the appellant’s contention that the warning implicit: in item: 
4 of the schedule was less ominous than it seemed. It is alleged that: 


“there. is unrebutted testimony of the appellant’s witnesses (namély,, 


Dolan and Foss) that it was common practice for the Bureau of 
Reclamation to specify enough steel to. support the full length of 
proposed tunnels | in order to” avoid the possibility of a future shut-. 


17 See L. D. Shilling Co., Inc,, 65 I, D. 105, 116 (1956). The appellant itself seems to- © 
have been in some couiicion concerning. the precise theoretical basis of its claims.: In‘its: 
first letter of September 23, 1952, it seemed to state a claim under the first category of: 
article 4 but-in its final. letter of July 8, 1954, it asserted the claim. under both categories: _ 
- of ar ticle 4, at ‘least: ‘In so far’ as the: weathered. zones were concerned. ‘The “latent sheet-- 

- jing” claim was, however, referred exclusively 1 to the second: Peateeory: of article: 4, . 
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| down of the are for lack. of ‘materials, 9 oa that “Although they 
: had ample opportunity to do so, the; Goverment’: witnesses did not 
_ deny that such a. practice existed. ” The Board finds itself unable. to 
accept this contention or the reasoning on which it is based. 
_Bloodgood’s s testimony. that the tunnels in this-case were the first 
_ ‘to require full. supports is. itself a denial of any-common practice. 
Moreover, heither the testimony of Dolan nor of Foss really amounts 
‘to any assertion of a common practice. Dolan merely testified that 
the. contractor’s executives hoped that they would be able to get by 
with supporting the tunnels to the extent of 50 percent only (Tr., 
‘pp. 83-84, 212, 2935, 275). Again, it is not apparent how Dolan, he 
had had no previous tunnel experience, would be in a position to 
know of any common practice. As for Foss, he merely testified that 
“ordinarily” it was the policy of the. Bureau to “ask for sufficient to 
‘support the entire tunnel,” and he employed the term “common ‘prac- 
tice” only in Telation to. the work. which his firm had done for. the 
Bureau (Tr., p. 347) without indicating whether it had previously | 


done. any other comparable tunnel jobs for the Bureau... However, 


even if Foss’s testimony could be construed as the assertion. of a com-— 
mon practice, the Board could give it-no weight i in.view of the fact that 
the appellant not only actually ordered 2,200,000 pounds of steel, which 
was 200,000 pounds more than the Buren s estimate, but also that 
the appellant: would: not commence tunnel excavation until it had. 
been assured of the delivery of at least. 1,000,000 pounds of steel. 
Actions ‘speak jouder than words. Moreover, if the appellant’s ex- 
- ecutives had any doubts concerning the significance of the provision 


for full supports, they could readily have resolved the doubt. by ad.- 


| dressing a.proper inquiry to the Bureau. - by 
Phe appellants pre-bid investigation. In every case: anvolvibe 1 ae 
claim of changed conditions, the Board has emphasized. the import- | 
ance of the contractor’s pre- bid investigation, and the making of as — 
careful a site examination as the circumstances-of the case may require. | 
The appellant contends that it made a careful investigation, and con- 
cluded that it would encounter good tunneling rock. The record does 
‘not support this contention. | | 
The site of the-tunnels was examined by alan’ and Foss ¢ on a a day : 
in the middle of November 1952, and their examination. appears to 
| have. been hurried. | Upon: their arrival at the project: office, . they. 
‘were-met by one Jerman, who was then the Resident Engineer of the 
pro) ject, and who accompanied them-during 4 their. examination of the 
site. The party went by the Forest Service Road, and crossed the | 
river on a footbridge: that’ led-directly to the tunnel portals. ‘There 3 
“was some, snow on the ground that. day bat. it. was not enough: to. 
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: ‘ebsoure the portals. “Although Dolan ‘and Foss viewed the upstream. | 
- portals and. were shown the approximate vicinity of the downstream — 


oe portals, they did not take the. trouble to walk the lines of the tunnels, 


or clamber up the hillside. ‘Thus it took them only 1 about two hours 
to complete the site examination. ee 

Dolan testified that in the course of their visit. J erman Poe out. 3 
‘to them the blockiness of the rock which they could see at the portals, 
but told them that “the rock tightened up as it got back into the moun- 
tain.” Dolan: also testified that it was his “understanding” that Jer-. 
man had been in charge of “the -Government’s drilling party” 
(Tr, p. 29). Presumably the purpose of this was to show that by. 
_ reason thereof Jerman was in a specially good position to know what. 

the. conditions of the rock were inside the mountain, but the record | 
‘does not show precisely: what he did in super vising the drilling party, 
and hence it does not.appear that he had any knowledge that was 
superior to that of other project. personnel. Moreover, the knowledge 
which anyone could have had with respect to the condition of the 
rock inside the mountain was subject to obvious limitations. In any. 
‘event, there is nothing to show that Jerman was authorized to make 
any statement to. prospective bidders, . and his puff was, therefor ° 
‘in.no way binding on the Government. | 
The day that Dolan and Foss ‘spent ait: the’ Pilissides ce was 
spent i In part also in the project office where they examined the draw- 
ings and specifications and the physical cores of the drill holes, which 
were made available to. bidders for their examination. It is obvious 
that the. descriptions of the drill holes on the. drawings themselves 
were merely summaries and that the physical cores themselves were 
the primary and best evidence. of what was ascertained by the drilling 
of the holes. Appellant, being aware of the existence of the physical 
cores, was, therefore, chargeable with any knowledge of conditions 
which, could have been obtained by an examination of these cores.% 

Dolan. and Foss do not appear, however, to have spent much time 
in examining the physical cores which were on display. Dolan testi- 


fied that he spent from an hour to an hour anda half in this examina- — 


tion, and that he looked at seven or eight of the cores, confining his 
attention apparently to the cores of the drill holes which appeared on. 
the tunnel profiles. Moreover, he did not ask such significant ques- 
tions as whether there had been loss of water on any of the cores, 
even though he thought that this would indicate the existence of bad 


cracks and fissures, or whether there had been crushing of cores in the | | 


| core barrels. ‘As for Foss, It is apparent from his testimony that 


“% 18 See sppene of Melton. Stuart Company, Eng. C&A: Board, No. 197 (May 15,, 4951), 
Charles H. Tompkins Company, Hng. C&A Board, No. 606 (August 16; A008) 5 and: ‘Selby - 
oe Corporation, Eng. C&A Board, No. ‘729 (January 16, 1956). | 
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ie. knew little or nothing about core drilling, and thee is Eardly dia ee! 


more than glance at the cores.. He was, moreover, not. particularly 


concerned about. the presence of clay, which he felt, apparently, was 


- Dolan’s province, and he was “more interested 1 In the. cores to get. the. 
structure of the rock” (Tr., p. 358). : 

It should be particularly noted. again. in dis fon neato Phat ihe 
Palisades tunnels represented Dolan’ S first tunnel job. . Williams, 
who was the man in the appellant’s organization who was the old hand 
at tunnels, did not participate in any way in the. preparation of the 
appellant’s bid. . While Foss, too, had some tunneling experience, it. 
was not in ‘connection with the type of tunnels pen in the Pali- 
sades project. mee 

The appellant nate pee enniais upon. nthe fact that. at the time | 

of bidding neither Dolan nor Foss was aware of the existence of the 
Dupree report of 1947, and. that its existence was not. called to their 
attention by any representative of the Government.” . It is easy to 
understand the reason. for this emphasis. The Dupree report. con-- 
tained a dire predication of excessive overbreak, as well as other hints: — 


which would have perturbed any bidders, and the predictions rested, - ee 


moreover, on. observations made by Dr. Charles P. Berkey, perhaps the = 
leading consulting geologist in the Western States. Now the Board 
~ has no reason to doubt.that Dolan and Foss had not actually become 


aware of the Dupree report until long after. the appellant had placed 


: its bid, and it does not charge them with knowledge of its contents - 


with respect to matters where such knowledge would be material. 


- Their failure to ascertain whether such a report, existed i is, however, 

| only a further indication of the casualness of their. pre-bid. investi- _ 
ra gation. - The Bureau of Reclamation is constantly putting out reports — 
in connection with contemplated irrigation or power projects. How. 


the appellant’s executives could assume that such a project as ‘the — 


Palisades project would be undertaken by the Bureau without the 
preparation of a preliminary: geological. report strains credulity.”° 

Apparently, neither the Government nor the. other bidders took.as 
eee and so Sera a view of the Jo as Dolan and Foss. The. 


“19 Dolan lead. of the bpepait agnarenne: a few: iiecee peters: Sicavnsl ‘visit ‘to the 
Palisades Project in November 1952. Foss testified that he did not know of: ‘the Dupree 
Report until after completion of the job (Tr., pp. 59-60, and 839)... 

Tt is highly Significant. that when Dr. Walton, who had Madea 1 study. of. ‘the epechiions 
tions and drawings, was asked at the hearing whether in his course of: ‘the investigation © 
of the site he had become aware “of a geologic report. known as the ‘Dupree’ report,” he 
—‘Teplied:: “Well I was perfectly. certain that there must have been a: preliminary geologic 
study of this site as a.basis for. the preparation of the contract documents, and s0 when > 
Mr. Dolan took me to Mr. O’Donnell’s office, and introduced me to Mr. :O’Donnell, one of 


a my main ‘objectives in making this call was. to. ask him if such a report: existed ** *. *. 


(Tr, p.. 888). . What was. surmised by a Yale: professor of: geology who had had no direct 
dealings or contacts’ with the Bureau of - Reclamation should | nO less readily have: been 


"ss surmised by the appellant’s: executives. 
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final ecrmcat etna on a cost was $9, 049. 000,” 21 or - approxi- 


= mately 40 percent higher than the appellant’s bid of $1,249,700. “The 
next lowest. bid was $1,576,000. In all a total of 17 bids were received, 
ranging all the way from: the appellant’s bid to $3,038,500. “Appar- 

- ently the other bidders did not. share the appellant’s optimism in esti- 
7 mating the probable costs. Their bids might, perhaps, be viewed. 
‘as in effect a judgment’ on the part of the appellant’s competitors of 
what was “generally recognized as inhering i in work of the character 
provided for in the plans and specifications.” While the purpose of - 
article 4 is to encourage bidders to make the lowest: possible bids by 
_ eliminating unknown contingencies, it is not. intended “to encourage 
- prodigal. bidding in the face of readily ascertainable conditions.” 2 - 
The nature of the geological conditions. The Board has already 

_ indicated in its:general review of the appellant’s operations in the tun- 
nels that the difficulties which it encountered were not abnormal, and — 
that such ‘difficulties as were encountered were surmounted by normal: 


7 tunneling methods. Jt remains only to determine whether the ascer- : 


-tainable . geological conditions were such that the appellant should’ - 
have been warned of the difficulties which it actually encountered. 
Before proceeding to comment on the surface exposures, the physical 
cores, and the drill hole information on the drawings, however, some es 
preliminary observations are in order. ae | 
‘The Board. credits the testimony of the Bureau aie ‘has some 
difficulties are to be expected in any tunnel construction work. In- 
‘deed, this much is obvious. Foss went even further in his letter of 
J anuary 26, 1958, to Ackerman, for in it he stated: “We are fully 
-aware that no one can absolutely guarantee underground. conditions - 
that may be encountered in tunneling work.” * Weathered zones of 
‘broken rock are encountered i in almost every tunnel, and the existence 
of clay | seams, too, is quite common. ‘Rock tends to alter into clay as 
‘it. weathers, ' and, eee weathering 1 Is an indication that clay may be 
encountered. — 3 . 
co an Bloodgood testified that, in preparing the estimates, he had consulted. with Oscar Rice 
(iow chief of the. Design Division of the Bureau), who had visited the project during its — 


cr: early days, and who, although not a geologist, had a good opinion on materials, and also 


with Leigh Cairns; then: Bloodgood’s assistant, who had had a lot of experience in bidding 
‘for contractors. Rice advised: Bloodgood that “the evidence indicated quite.a lot of broken 
‘unsound . amaterial,” and that: he was ‘considerably. concerned”. about “the sides of ‘the 
mountain where the abutments of the dam..would ‘go’. (Tr., -p.. 580). Waving already . 
- advertised. for.enough. steel to. completely eUpDgry oe euanele the conferees: paeeien: to 
stele their original estimate by $160,000. . a a, 
22 See LD, D: Shilling, 68-1.'D, 105, 117 (1956). 
' 2-[The Board also perceives no good. reason for. rejecting the ee of Walter, which 
is unrebutted, that shortly. after the bids were-opened. Foss told him. in the course of a_ 
‘conversation. that “because of the appearance of the rock-at the ‘portals of the tunnels,.the 
‘upstream portals,. the way the rock laid, and. ‘the fractured and jointed ‘condition of the 
rock, that. he. beac conelteaee overbrealr in ‘the _Upper, hes aah of- ines tunnels” 
(Tr. p. 690). naan . de sab. tee Eee Ngee, aes: 2 aa 
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“Al the witnessés: who testified with respect to the ee exposures a 


of the rock agreed that the rock was columnar in formation but dis- 
agreed with respect to the extent of its weathering,. jointing and. > 


. breakage. Dolan, who testified on direct examination that the, rock i. 
was.columnar, dipping from.east to west, and that the face of the rock 


was. clear, did concede that there was “a small amount of weathering — 
on the surfaces of the joints, the more or less vertical joints”. but. he . 
-- didnot consider the degree of weathering to be abnormal (Tr., p. 29). 
Foss testified that “I couldn’t visualize any great amount of trouble : 
| portaling into this tunnel, from. the material that a saw on the § sur- 7 
; face” (Tr., p. 324) 4 : 


The Government eee who also had an Aerts to view the . 


| | ' rock before it was disturbed, did however, anticipate trouble. Acker- re 
~ man testified that the rock was “columnar, badly. jointed, and a. lot. of 


more or less vertical seams laying with the plane of the rock, of: course, ea 


cand there were a great number of horizontal seams,” and it seemed to. 


him that “in drilling the tunnel in breaking off through these colum- | 


- nar structures that you would get a considerable amount of overbreak” _ | 


(Tr., p. 454). He also testified that clay seams should have been ex- 
pected in view of the surface exposures. Walter, who visited the ~ 
| Palisades. project before the opening of bids, testified that “consider- : 
able rock was exposed. at the upstream tunnel portals and: the rock ¢ ap- 


‘peared. to be massive andesite, columnar andesite with many joints - 


and cracks. The rock was hard, dense” (Tr., p. 680). He also re- 
_ ferred to the rock’as “fractured end jointed,” and while he agreed that 

| generally - rock j improves with ae he added that such would not: be : 
the case invariably. . 


_ In view of several photographs i in the record including tri0 > itibtudéd’ : oe 


in -the Dupree report, as well as other eine: in the record, the - 


Board must accept the testimony of the Government witnesses with — 


respect to the nature of the rock outcroppings. The photographs | 


. clearly illustrate the broken nature of the surface exposures. Oneof 


the photographs in the Dupree report shows a considerable accumu-. 7 


lation of talus at the base of the left abutment, and another shows’ the. 
<< jointed and broken condition: of the rock.” In the report itself it is. 


stated that, while in some of the surface Saposures the Bae are 


a Stearns, who stated in his report. that the surface exposures indicated stable rock, did 
‘not, of course, view. the rock prior to bidding. 
' - 2% When on. eross-examination Dolan was:shown this, photograph he agreed that it’ anowed 
“broken rock, there is no question about that” (Tr. p.8). On redirect examination Dolan 


~ attempted to retreat, but not very successfully,.from this admission by explaining that - 


~ the picture shown him had looked “like some.of the better rock that we encountered” 
-(Tr., p. 270). Incidentally, the mere fact that Dolan testified that Jerman had assured 

him: that the rock. would tighten up inside the mountain, shows an awareness: on his part | 
- that he was observing an unfavorable condition, BS ce 
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~ widely. spaced, in. others they are, closely speek and also piekan (p. 


oe 30. of the report), a condition that. was aptly. described by Dr. Walton 


% as one of “random jointing.” On the next page of the report. it 1s. ; 


a stated : “Tt is in. the more closely jointed areas where the overbr eak i is _ * 


_ anticipated to be large.’ ” Tt appears from the report.that Dr. Berkey Be 


- visited the project in July 1947, and was greatly concerned about the 
at closely jointed condition of the rock, although on the whole he re- _ 

- garded the rock of the left abutment as “an ae sound rock? 
(Dupree report, p. 91). It is apparent, however, from the. observa- rae 
tions in the Dupree. report as a whole that soundness of the rock had 

_# oats exceptions. | And, in speaking of such an igneous rock as. andesite, 
it must. be remembered that soundness is a relative conception. As 
Dr. Walton put it more than once, the andesite was. good’ “for this . 

ve type of rock”. (Tr., pp. 875, 876). A‘ ‘good” rock 1 is not necessarily a a - 
eo, good rock for tunneling purposes.”® 


-As for the. condition of latent sheeting, even if it were to es foaad ae 


ee that. it was a.condition that prevailed-in the areas of the tunnels 


a -downstre eam from the. weathered zones, and that increased the. diffi- ae 


culties: of the excavation, it could not be considered an “unknown 
— condition” within the meaning of article 4, since it was a condition | 
| which could readily be detected at the time of the bidding. The. 


existence of surface exposures of the platy structure of the rock was 


: noted i in ‘the Dupree report in which it was stated : “In some surface 


~<% exposures, the rock has-a platy structure” (p.21). Dr. Walton found 


: it “abundantly displayed”. in the rock that was exposed all around. , 


. ; the tunnel site (presumably he was referring to the open road cut 
ig above the tunnels). And, even if the dene were insufficient to 


7 establish that it would be observable at. the original eround surface, : : 
x latent sheeting i is quite a usual condition in igneous rock, and accord- 
ing to Dr. Walton, unusual only in such thick sills as that of Calamity 


of Peak. © However, he also testified that an observer would have to | 
— know a good deal about geology” to be aware of this distinction (Tr, os oe 


= ‘?p. 914). Indeed, Foss conceded that this was “something that T don’t 
- understand anything about” (Tr., pp. 871-72). ae 
In any. event there was evidence of latent sheeting in the cores sof 


~ the drill holes. Dr. Walton, who examined the cores when he was at — 


the Palisades Project, testified that there was evidence of platy frac- 


ture “in greater or lesser degree in almost all of the cores” (Tr., p. © : 


| 886), and that, moreover, a contractor could see “the physical evidence 
that is there which plainly shows the sheeting lines,” and that he 
| ——— that a contractor could. make his own terete “of 


“28 As Bloodgood vividly put it: “You can have rock, which. we. have had, that makes 


oy zo0d. concrete aggregate, but it is like plowing through a box of crackers ‘for tunneling 
Spenroneg (tr., Pp. pees . 
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-. Sak oe oe indicated” (Tr., pp. 913- 14). ce a core. of ane 


proximately a foot: and a-half taken from D. H. 116, Dr. om 
| counted no less than 21 dark bands indicating the: condition of. latent: 


sheeting. (Er. pp 924-95). In addition to the indications on: the: . - | 
cores. themselves, the: log of D. H. 66 contains the notation : “Slatelike, ae 


_ cleavage from 285 ft. to. 306 £6.2 2% 


The mention of the log of this drill hole ee ie Board to the es 


7 subject that more than any other. has been most heavily explored in — 
this case. The appellant has concentrated on. the: drill log data in: 
_ the specification drawings in preference. to the data which would have. 


- been. revealed. by: the drill: cores. themselves, preferring, apparently,. — 


the secondary to the primary. sources. of information:: The depth, lo-. 


- eation, angle, description, and relative importance of the drill holes) 


| favored by each side has been minutely. examined, ‘analyzed, and-_ 
discussed, both at. the. hearings and the briefs. It is ‘apparent, there- 
fore, that in dealing with this subject particularly the Board:cannot, 


- without unduly extending this opinion, follow the example of the: a 
ga) parties but must confine itself. to the most general observations. To 
state the Board’s ultimate conclusion first, it agrees with the Govern- = 


- ment’s contentions rather than those’ of the appellant with roe to. 
the significance of the drill hole information. | Ve 
The appellant has concentrated on the relatively | number of. 

- drill holes shown on the drawings for particular sections of the tunnels. 
- For the outlet tunnel, it has selected D. Hs. 32-C, 5-and 105,.and- for: 


the power tunnel, D. Hs. 80, 117,,.116-and 106, and has chosen: to dis- 


regard or minimize other drill holes, shown. on- the drawings, in the — 


-. general vicinity of the tunnels, which were of greater or comparable | 


importance, such as D. Hs. 112, 113, 66 and 67. . Its general procedure — 
has been to project favorable drill hole information longitudinally for — 
inordinate lengths along the lines of the tunnels—in one instance 


for more than 900 feet ?°—on the theory that such: information ‘ ‘con- 


trolled” such: lengths. of ‘the.tunnels, while. virtually. ignoring. unfa-: 


- -vorable drill holes. xanch- shorter distances. aay Interally. from the a 


lines of the tunnels. . : 3 
As a matter of fact, ihe hie on shia Dolan wd Foss een did . 
not justify their roseate views. While. they were drilled fairly close, 


to the center lines of the tunnels, _ they were for the most part rather’ . @ 


| 22 Thus the: ata moment” in the appeliaut's letter of: July 8, 1954, ‘that none of tlie latent 
Sheeting was reported: by the contract borings: was ‘not entirely correct.: Dr. Walton ex=: . 


_ pressed himself as. somewhat ‘mystified’ ‘by the failure to note the condition on. the logs _ 


of many: other cores, put’ ‘Bloodgood suggested ‘that. “whoever, logged these other holes had ; 
different terms for them” (Tr., p. 662): : | 
83 "Bo quote Dolan : % * -* you have got a hole tere ‘and a ‘hole here, and they’ ‘both show : 
the ‘same rock, you normally ‘would: expect the same’ y material in’ between, unless you) had 

further proof that that didn’ t'so' exist” (Tr., ‘D. 50). pe oS 
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Enaliow gies! or were angular holes that: dipped away from ‘the 


tunnels or were too near the portals to be overly significant, being - 


7 in the shallow portion of the rock mass, and only one of them, D. H. 4, | 
was an indisputably good hole, although D. H. 82-C and 117° also | 


showed fairly good rock. On the other hand, of the drill holes em- 


phasized by the Government, D. Hs. 112.and. 1133 in particular showed. 
more broken rock than. ‘those. near the portals, and were not only 
~ drilled into the higher portion of the rock mass but were closer to the : 
weathered zone at the depth which corresponded with the elevation of. | 
the tunnels. In his letter of December 16, 1953, to: Ackerman, Foss 
conceded that “DHs 112, 113, 66, 67 and 101 showed rock more nearly 
representative of that sneountsrod in the Power. and Outlet: tunnels, 
_ at least they do describe badly broken, weathered rock with sand and 
—clay.seams” but dismissed them on the ground that all these holes | 
were in closer proximity to the spillway tunnel. However, at’ the 
hearing, Dr. Walton testified that D. H..113 was “important” (Tr., 
p. 909),?° and that it was “a clue to an undesirable condition” (Tr... 
DP. 915). 

Viewing the drill holes ar on Drawings 456-D-45 and 456—D—46-: 
as a group, it appears that 15 out of the 25 drill holes refer variously: 
to weathering, alteration or staining as characteristics of the rock. — 
In.connection with a. considerable number of these holes, some of 
them either in close proximity to the tunnels or passing through the 
tunnel planes, the rock was described either as “broken” or “badly 
broken” or as ‘Jointed, ” which might mean badly jointed rock. While 
the logs did not indicate the degree of jointing, this could be deter- 
mined from the drill cores. _ : 

As for the troublesome seams of clay encountered by the contractor- 
in the weathered zones, the exploratory drilling was a particularly: — 
unreliable method of. ascertaining their existence. Core drilling 
will not necessarily reveal the presence of clay seams. As Dr. Walton 
himself testified: “Where you. have steeply dipping features and 
steeply dipping drill holes, it is quite possible to go down along side’ 
of some bad feature for a long distance and never suspect its presence’ 
“from the drill holes” (Ur. p. 914). Even when. the driller encounters: 


22 The appellant seeks to avoid the force of the testimony of its own witness in rather: 
curious ways. It makes much of the fact that the log of D. H. 113 as reported.on the | 
drawings did not indicate “caving” at‘a particular depth which was shown in the more’ 
precise Dupree report. - However, the worst condition that would be indicated by caving: 
‘would be broken rock, which the log did indicate in abundance. The appellant also argues 
that Dolan and ‘Foss did not consider the mere indication of badly broken rock as too: 


adverse a condition. Asa matter of fact neither Dolan nor Foss paid any attention to this. — 


drill hole simply because. it was “too far away”: (Tr., pp. 45, 55, 845), and, of course it is: _ 
not true that an indication of badly broken rock was to be taken lightly ; the testimony of 
all the witnesses, including Dolan and Foss, is to the contrary. If the appellant’s argu- 
ments are to be taken seriously, it had little to. complain of, since,.except for the clay: 
.Seams in the weathered zones, ne worst condition it encountered any WHETE was. some: 
broken rock. 
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| “lay: seams, ate evs may be washed out by the dill ee and the 

driller will: not: know whether he has struck clay or an open. joint, | 
or a cavity. However, when clay has been encountered, the cores ~ 
may show evidences of discoloration which will alert an experienced 


observer. ‘Thus, the logs of D. Hs. ie 70, and 101 did note ae _ 


- presence of clay in the node ; 
dn the conception or the appellant's key witnesses. exploratory. 

; drilling was apparently an exact science, capable of pin pointing . 
trouble infallibly.° But the appellant’s own geological expert Dr. — 
‘Walton, conceded that there was another view of exploratory drilling 
and more correctly described it as “a sampling operation” (Tr., p. 9381). 
oF urther, he also stated in his report to the appellant that “the amount — 


of exploratory drilling in the andesite mass was inadequate to reveal — 2 


in sufficient detail the’ structural conditions affecting tunnels of the 


size and lengths of the'tunnels in this rock *.* *”. fp. 15). There- | 
liance. of the appellant’s. executives on the drill hole information as a 
-‘negativing trouble in the undrilled stretches of the tunnels -was this 


“misplaced. In view of the diversity of the conditions revealed by the. 

exploratory drilling, it could not reasonably be assumed that the | 
zones of good, bad, or indifferent rock would:be distributed in a 
consistent pattern. As the exploratory drilling-was.a sampling opera- 
tion, moreover, bidders could not reasonably assume that the materials — 
would always come up to the best sample. On the other hand, some- 

times the materials could be as good or better than the. worst samples.’ 81 


~The appellant bases its claims not only on thé drill holes which. - _ 


_. were indicated on the drawings and did not come up.to its expecta- 
_ tions but also on two drill holes which were omitted from the draw- 
ings for the power and outlet tunnels, namely D. Hs. 64 and 65. The 
“omission of these: drill holes is charged as a material “misrepresenta- ; 
tion.” As‘a claim based on misrepresentation is one for unliquidated | 
damages, the contracting officer was quite right in holding that it 7 
could not be considered, and his decision is affirmed. —_ - 
Lhe percentage of ee er: Assuming for the purpose of the — 
-case—without necessarily deciding the question—that the provision - 
| for an equitable adjustment 1 mn article 4. of the contract would author: 
| 0 This: is best illustrated: perhaps by the attitude of the appellant wend D. H. 116. 
‘This was a vertical hole approximately 20 feet. east of the center line of the power tunnel - 
cat elevation 5459.9 It-was described on Drawing 456-D—46 as “Andesite, talus, sand, 


_ fine, clay. and gravel, compact. Andesite, jointed, badly broken 15.6’-22.0’, 28-35’, 92-58". 
__ This was obviously not a hole of good augury, considering especially that the top of the © 


‘tunnel was 60 feet below the surface at this point and the badly broken rock was indicated. . . 


‘to, be only 2 feet above the top of the tunnel. Yet Foss testified that “you would have a 
pretty good chance to slip through. there without any trouble * :*. *”? (Tr, p..333) ; and 


the appellant argues that the hole was not regarded as overly pra ay There are % 


. other illustrations in the record of the same sort of reasoning. 


Phys, while D. H. 4, which was.a-good hole, eame up to its promise, Hie unfavorable ae 


. conditions suggested by D. Hs. 66, 67, 105, 106, and 116 for the areas downstream from the 
: aventieree zones were not actually encountered, 
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1Z® Hie Board. to Pennie the overbréeak! SKakwes 3 in oils or in part, it 
must be realized that theextent of the overbreak is at most only one: 
of the elements to be considered in determining whether the. appellant - 
did encounter changed. conditions. ‘Moreover, a determination that 
the percentage of overbreak was excessive cannot be made solely in 
terms. of geological. conditions but requires. also the evaluation of 
factors of engineering practice and labor economics that affect the 


4 extent of the’ Soverbueale ‘Thus, mere proof that the percentage of 


- overbreak was somewhat larger than even the Government expected 
would not. be sufficient in itsel4 to establish that the. appellant en- 
countered changed conditions. It would be-at most only one of many 
_ relevant ‘circumstances, ‘and it:-would ‘have to’ be strong enough to 
overcome decisively: the force of the other circumstances which, the 
- Board has already indicated, do not establish the existence of changed : 
conditions. The appellant. has the burden of proving that the per- 


centage of overbreak Was SO excessive that it negates the inferences 


to be drawn from all the other. circumstances. The Government, on 
the-other hand, does not have to prove that any particular percentage 
_of overbreak was normal or abnormal. Although the appellant pro- — 
duced. at the hearing. a geologist to testify concerning the nature and 
condition of the rock, he readily acknowledged that | he was no Y expert _ 
in the engineering problems of tunneling. - 
_. The Government has shown that the percentage of eee cig 
7 or jobs. generally has been strongly influenced by the high cost 
of. labor, particularly since the last war. A tunneling contractor is 
put in a position between the devil and the deep, which in his case. 
is a choice between shooting “loose” and shooting “tight.” . If he 
_ shoots loose, he will increase the percentage of overbreak. If, on the 
other and, he shoots tight, he may have to do a considerable amount. 
of plugin. and: hand trimming: before he can install the supports,.. 
and these methods naturally entail high labor costs. Even worse 
perhaps they slow down operations. A contractor, therefore, who is. 
_ behind schedule in his operations has a particularly strong temptation 


to shoot loose, particularly when he is working under a contract that. 


imposes a high rate of liquidated damages. on delay. - The appellant 
_ was finally assessed no less than $33, 600 for its aerny 4 the maenes _ 


-%2In his report Dr. ‘Walton stated that ‘the. purpose of. nis. iavestention was “to deter—. 
mine the.causes of excessive. overbreak in the tunnels” (p. 1), and concluded that the 
geological conditions which were described by him ‘were in his opinion | “major causes for 
the overbreak” (p..15).  At.the hearing, -however,. he explained | that such statements in- 
his report should. not: be read out of. colitext, and that his testimony was intended to be: . 


7 ~ confined solely. to. the mineralogical features of the rock, and he expressly added that “T- 


quite recognize that various types of engineering practice also have an effect on over-— 
_ break” (Tr., pp. 900, 902). This recognition. explains’no doubt the decision of the Govern-. 

- ment not-to call the geologists of its own choosing who were present at the hearing. © The: 
Government did. not in the main challenge Dr. Walton's ‘purely geological conclusions, | 
. although it. aid point to. his ‘linnited opportunity for nqbecEye EON: os the ore 
geological conditions. ey ee = if 
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i” mae ‘kus represented no less than 16 i crus of hs Soe A - 


charge of $200,804. In these circumstances the Board can readily oie a 
accept the iacacpiae testimony that the @ appellant was tending to a 


7 shoot loose. 88: 


_ Loose shooting 1s more likely to occur in 1 large ‘supported hae ey . _ 
than in small unsupported tunnels because of the. greater scale of the 


- operations and. the. greater difficulties in methods of excavation ‘and. 7 
support. Tf the shooting is tight, it will be more difficult: to install | 
~ heavy steel supports, and to trim the rock points high above the tunnel — 


— floor before the supports can be installed. Where. supports have been | oo 


ia installed near the heading,. the drillers must angle their drills out- 


wards, in order to make it possible for the drills to clear the last. sup- | a 


port, and since it is not practical to hold the drills on a precise line, . ~ 


| _ the shooting tends to go beyond the pay lines. | It has been the general. 5 
experience “of tunneling contractors that. overbreak will be much cans 


greater ina ‘supported than an unsupported tunnel.?* 


A comparative statistical analysis of any phenomenon has obvious me 


limitations but, in so far as such an analysis is instructive, the Govern- ee 


~ ment a iroddced: a table showing that average overbreak ona consid- ey 


is — erable number of tunnels was .932 feet, which. ‘was. close to the average = : 


~ overbreak in the power: and outlet tunnels. 


So far as experience is concerned, it is valuable whiere the conditions aes 
are comparable. The experience ‘of: Foss was generally mn smaller a 
tunnels which were constructed many years ago when hand excavation — - 
methods were less costly, and some of these annels were In earth ma- 
terials. On the other hand, Bloodgood testified that the overbreak. a 


| 2 ony the Bacon Tunnel of the, Columbia Basin project, which was 24 _ . 
feet in diameter when finished, and almost 2 miles. long, and which ee 
at 84, _ was driven. through columnar basal: a rock similar to andesite for — 


tunneling purposes, was approximately 10 percent, despite the fact 
_ that it was supported to a small extent only. Bloodgood also testified — ~ 
that in the case of the Glendo tunnel, constructed subsequent. to the 
‘spillway tunnel of the Palisades project, the overbreak was 9 percent. © 
This tunnel was 31 feet in diameter; it was driven thr ough sandstone 


and limestone that are considered good. tunneling materials; and it | 


was supported thr oughout its length down. to the spring line. 


Tt is true that the. experience of the appellant i in the spillway tunnel es 


| “was: not comparable to that in the power and outlet tunnels of the 


: 38 Tt ‘should be moimead: ‘out, “aweuee: that the Government. ‘does. not ites. and that’. . 
‘ the Board does not find, that the loose shooting constituted, neste ae was, simply, . 
‘the appellant’s chosen method of operation. 
 8-'The appellant’ s demonstration that if the aegis. of ‘Svatiwenk remains constant ‘the 


oo ratio of the overbreak quantities. to. the quantities of tunnel excavation. decreases ‘in in- 


- verse proportion to the size: of _ the tunnel, Is correct as.a mathematical, proposition but is ; 
. on ern lee pomleee: . 
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ca, Palisades project. ‘The spillway tunnel is approximately 200 feet 1 to | 


2 the west of the power and outlet tunnels, and lies deeper. in the rock 
mass through which the tunnels were drilled, although at a somewhat 
higher elevation; it is of approximately the same length and width. 
as the outlet tunnel, and in the schedule of the Palisades contract 
1,739 000 pounds of steel supports was estimated in connection with 
its construction, which would seem to have been sufficient steel for 
| full support. of the tunnel. The appellant bid $11.70 a cubic yard 


_ for the: excavation of the spillway tunnel, although its bid on the 


" power and outlet tunnels had been S10. 05, a and It estimated that — 
the overbreak ‘on the spillway tunnel would be 6 percent. a As it - 
_ turned out, only aproximately one-third of the spillway tunnel had 
to be supported; st and the percentage of overbreak experienced Was 
5.74 percent. However, the percentage of overbreak in the supported 
sections. of the spillway tunnel was significantly 12.28 percent as com- 
pared to 2.66 percent for the unsupported sections of the spillway 
; ~ tunnel! 88 The appellant expected to encounter more trouble in exca-. 
vating the spillway tunnel than the power and outlet. tunnels, and 


actually had less trouble. If this proves anything, it 1s that tunnel hee 


- excavation is rather unpredictable. 
‘It is true, also, that the 11.6 percent of overbreak el i 
“the appellant was somewhat larger than the 10 percent of overbreak 
which the Government estimated prior to the letting of the contract. 
Bloodgood who testified to this effect. also considered, however, that 
the 11.6 percent was. “within range”. (Tr., pp. 607-08). - The remis- 
sion of even 1.6 percent of the overbreak charge would, to be sure, 
allow the appellant to recover no less than 307, 628.16, and a strong: 


| case could be made for such a remission if it could be rnd that. 7 | | 


the excess over the estimated percentage of the overbreak was at- 
tributable to worse geological conditions than even the Government 
anticipated in making its estimate. On the basis of the present record, 
_ however, it cannot be concluded that such was the case. As. has been 
_ shown, the geological conditions were not worse than was indicated 

by- the available data. Moreover, too many other factors, which the | 3 


% Dolan testified that the higher bid was motivated by the fact that the aipeliout souls | 


not be operating headings side by side. On the other hand, the appellant would pote no 


' moving-in costs on the spillway operation (Tr., pp. 158-59). 
 %* The Palisades contract under which the spillway tunnel was constmneted provided no 
charge for overbreak, ‘It was, nevertheless, a matter of concern to the -eontractor, since’ 
the Government made no payment for conerete outside the “B’” lines. However, the. 
Government was obligated to supply the cement for the overbreak areas if they were not 
the result of the carelessness of the contractor. ; 
37 There were three’ Sections that required support: from. Stations ee 72 to 84.925 from : 
Stations 18+92 to 21432; and from Stations 22+72 to 23+88. This would. make % a 
: total of 476 feet that required supports. 
ae 8 ‘These | figures are based on Government computations, . which the Board believes to 
be more reliable than a computation made by the appellant. The appellant’s computation a 
was 9.8 percent for the Supported, and 5.4 percent for the unsupported sections of the 
epi ery tunnel, with. an average overbreak of 6.88 percent. . 
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Goveentnent did noe and could not ee intervened for tis -_ 
Board to be able to say that the appellant: was not responsible for 
the somewhat larger: pergeutage of overbreak than zune Government . 
originally calculated... 3 
On the basis of all the atidances the Board finds thap 8 appellant. 
did not encounter changed. conditions. It follows that. it must reject — 
the appellant’s general request for. the remission of the overbreak. 


charges and its ele for the additional costs of excavation in the. 7 


weathered zones of the tunnels. It follows, too, that the appellant’s 


claim for timber installed outside the weathered: zones, and its request - 


for remission of the overbreak charges: for the total volume of timber: 

- left in the tunnels must be rejected, in so far as they rest upon changed * 
conditions. Furthermore, relief may not be afforded on, the: theory 
that the installation of cribbing constituted a change in the require- 
_ ments of the specifications. In view of the Board’s findings with 
respect to the installation of the cribbing, it is clear that the appellant 
was neither directed to install it, nor to leave it in the tunnel, and that 
the decisions of the Bureau to permit the installation of the cribbing, as 
well as to allow the cribbing to remain in the tunnels, were actually 
for the convenience and benefit of the appellant, which apparently. 
viewed. cribbing as being less expensive and easier to install than the 
permanent types of support specified. by the contract. There is. fur- 
thermore no proof that the value of the cribbing to the appellant was 
greater than the cost. of its removal would have been. Cribbing was 
a form of “temporary timbering” ‘within the meaning of paragraph 
58 of.the specifications, and subdivision (c) of the last paragraph of 
paragraph 51 expressly. provided that the price per cubic yard’ for 
tunnel excavation, as set out in item 3 of the schedule, was to include 
the entire cost. of “Furnishing, erecting and removing. temporary 
timbering in tunnels, if used.” As for remission of the overbreak 
charge by reason of the timber that was embedded in the concrete, 
such a remission. would be entirely: inconsistent with the terms of 
_ paragraph 51 of the specifications under which the overbreak charge - 
was to me determined solely by the extent of the overexcavation. _ 


i Other Claims for Additional Compensation ag 


ay C Leste based < on excanation for lagging. “The appellant aie - 
- that it excavated an additional two inches below the ‘spring lines of 


the power and outlet tunnels throughout their lengths in order to 
- provide space for installing steel lagging outside the steel ribs-and 


- that, although such excavation amounted to.307 cubic yards, the 


| Government paid 3 it for only 121 cubic yards: of. such excavation. 
. 451755584 o | 
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: This would save a ‘palenes m 186 cubic yards wapaid for: By way 


s of relief the appellant seeks payment for this 186 cubic yards at the 


contract price of $10.05 a cubic yard, which would be $1,869.30, and — 
cancellation of the charge for overbreak at $20 a: cubic yard, which 


| would be $3,720.. The total of the claim is, therefore, $5,589.30. 


, Except for a few pieces of lagging installed as spacers hebeeari ; 
the steel ribs, the appellant. did not actually install lagging, how- _ 
ever, downstream from the weathered zones, and it concedes that 


it was never specifically directed to excavate for ‘this lagging. In- - | 


- deed, the question of payment for this excavation was not raised by : 
' the appellant until after the tunnels had been entirely completed. 


The appellant contends, however, that it was impractical to determine 


after each round was blasted and mucked out what supports would be _ 


| needed, and whether the next round should be shot to provide for’ 


such supports, and that if provision had not been made for the — 
space’ for the lagging, it would have been confronted by expensive 
, handscaling operations. The contracting officer, nevertheless, found 


: to the contrary, and O’Donnell testified that it was not necessary to. _ a 
excavate to the enlarged dimension to provide additional space for the 


) lagging below the spring line in any areas of the tunnels downstream _ 
from the weathered zones. Indeed, he testified that he did not observe 
- that the appellant’s forces departed from their normal drilling pattern 
_to allow for an additional two inches of excavation below the spring — 
line (Tr., p. 763), although he agreed that such fine shooting might | 


be possible (Tr. p , 883). But, if this was possible, the. Board is : 


~ unable to perceive why a more discriminating practice could not have 
been’ followed. While the appellant’s contention that, in the words © 
of. Dolan, “you. couldn’t tell from one shot to the next where you had a 
to put steel and: where you didn’t have to put it” (Tr., p. 199), might — 


— have some force if the condition of the ground was constantly chang- 
ing, the Board finds it impossible to understand why the appellant _ 


should have gone on allowing space for lagging in long stretches of 


the tunnels where it was never needed. The Board finds, therefore, 
- that: the additional excavation that is the basis of the appa ; ee 


| claim was wholly unnecessary. | 
~The appellant was paid for such excavation as was necessary to pio- 
vide space for the lagging in accordance with the specifications. Lag- 


: ging was defined as.a form of steel support by paragraph 52 of. the 7 


specifications, and under paragraph 51 of the specifications the outside 


face of the lagging was the pay line for excavation below the spring © a 
_ line. AS the lagging used. in the tunnels consisted of steel channels - 


a) In ‘the power tonnel this was true. for a distance of 690 feet, and in the outlet tunnel a 


for a distance of 1,032 feet. Incidentally, the fact that no lagging was needed. in such = 


long reaches of the tunnels is only another indication that the appellant did not encounter 
difficult tunneling conditions downstream from Hee weathered zones. 
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- ae mca: in depth, the pay. line was. two he outs: the. esi nabs . 


~ where lagging was actually installed below the spring line, and the _ 7 


charge for overbreak was computed on the same basis. Where lag- _ 
: ging was not installed, there was no basis for payment, or for refrain- 


ing from making the overbreak charge. Thus,. even if it had been | 


| wholly impractical to omit the ‘space for lagging at those locations 
where no lagging actually. had to be installed, this would have been 
only a requirement of the contract which the appellant had accepted. 
The fact that the Government. inspectors. may have been aware that _ 
the appellant was over-shooting does. not enhance the merit or the. 
appellant’s claim. Itisrejected. 2 3 
—— (b) Claim for remission of overbreak wile im widening af. bun 
nels. The Palisades contract included the construction of inclined 
| inlet tunnels which were to intersect with the tunnels constructed. un- — 
‘der the Terteling contract. After the. completion of the work under. 
the Terteling contract, the Government made changes that required 
— the enlargement of the intersecting areas. The result was that the - 


im Government was able to utilize 518.3 cubic yards of the overexcava-_ ‘ 


tion for which an overbreak charge had been made at the rate of $20a. ~ 


— cubic yard, The appellant claims that this overbreak charge, which — 
amounted to $10,366, should be refunded, since once the Government — 


had utilized the overexcavation, any necessity of filling the voids with 
concrete disappeared, and it would be inequitable to permit ittomain- 
tain the charge. As the appellant was also the subcontractor who 
| constructed the inclined inlet tunnels, however, it received payment for 


- enlargement of. the. tunnels at $22 a cubic yard, and i In making this 


_ payment the overexcavation performed under. the Terteling contract . iS 
was measured for. payment under the Palisades contract. os Be 
In any event, whatever. may be the ‘equities of this situation, ing 


a3 overbreak charge was. made strictly i in accordance: with the terms of 


the Terteling contract. The change that was made was under the 
Palisades rather than the Terteling contract, and hence in no way 
altered the terms of the latter contract. Nor did it affect in any way 
the quantity or characteristics of the work called for by that contract. . 
Henee, no ) basis exists on which. relief could be granted by the Board. 


The Request for an, oie of Time 


| In itd brief the appellant now contends that it is entitled’ to addi- 
_ tional extensions of time of (1) at least 12 days by reason of the 


— changed conditions that it. encountered in the weathered zones; (2) 


+62 days by reason of the tunnel. supports it had to provide i in view of 
7 changed or misrepresented conditions; and (8) 51 eu for the ae . 


“© Paul 0. Helmick. 00., 68 Xr. D. 209, 235 (1956). 
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burden of removing os invert 4 in 1 winter weather, eich would not 
have been. ‘Thecessary_ except for the steel delay. and changed 7 
conditions.” a so | 
_ The requests made i in (Ey a (2) rivust be rejected i in view of the 
Board’s findings and conclusions with respect to the claim of changed 
conditions or misrepresentations. Tn connection, with (2), it should 
be noted additionally that, in so far as ‘it rests on the use of cribbing 
rather than. timber struts, one of the reasons why the appellant re-— 
quested permission to use cribbing was ‘its conviction that it would — 
expedite the work. Moreover, when the Government decided not to 
insist on the removal of the cribbing, it effected a considerable saving 

of time for the appellant. It should be noted also that when in its. 
letter of January 26, 1953, the appellant first requested an extension 
-_of time by reason of chariged conditions it did not request an extension. 
of time to take care of the timbering alleged to have been made | 
necessary by changed conditions.” 
Only the request made in (3) rests partly upon an independent. . 
basis. | Admittedly, the appellant. -was extremely slow in removing 
‘the invert, and performing the final cleanup of the tunnels. It puts 
the blame, however, on freezing conditions in the tunnels resulting 


ae from winter weather. Its theory, in so far as not predicated upon. 


the untenable ground that changed conditions were encountered, ap- 
pears to be that the initial delay of 118 days in obtaining: steel made | 
it necessary that. the work be performed partly in winter weather. 

Actually, however, this delay gave the appellant a more favorable 
period of performance than it would have had if the delay had never 
occurred. The contractual period of performance would have run 
from December 17, 1951, to August. 3, 1952. This would have meant 
that the appellant would have had not only to organize the job but 
also perform at least a good part of the tunnel excavation during the 
winter of 1951-52. As a result of the steel delay, however, the ap- 
-pellant obtained a period of performance that should have run from 
April 7 to November 25, 1952, and thus should have included no 
winter weather. At worst, the result of all the delays was that the 
appellant: merely exchanoed the winter es of 1951-52 for the 
winter weather of 1952-53. oe. | | 


41 Appellant’s Brief, p. 80. _ The requested extension of time in (2) and (3) represent 


7 considerable reductions from, the requests made in the appellant’s letter of J ay 8, 1954, 


in which 70 days was: requested: for (2) and 60 days for (3).. 
43 The tunnels had: then been holed through and even the invert removal had com- | 
menced. While the. appellant may not then have known. ‘perhaps the precise amount | 


| of. timber: which: was involved, it. must have known how much additional time had been 


. involved in its installation. ‘The -fact that some -of the timber. might have to be removed 
‘was not: necessarily ‘a. delaying factor. Dolan testified that — could be accomplished 
while. other work was :-going on (Tr., p. 807). . 

43 Dolan testified : “‘We spent ninety days or ‘$0 here on arhine mornails should: have been 
a thirty to forty-five day operation” (Tr., De BOE) _ ‘The appellant’s rate of progress was 
at best, mere halt of normal. eens ——- s 
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‘Ths seems pobauis therefore, that the appellant to) be entitled és a 
further extension of time must show either that it encountered “un- 


aa usually severe weather” within the meaning of article 9 of the contract. 


or that it encountered further delays due to other causes that were 


excusable. The record is devoid of any proof that the winter of — - 


1951-52 was colder than the winter’ of 1952-53, or that. any other kind 
of exceptionally bad weather was experienced by the appellant. As 
- for other excusable. causes of. delay, the record shows clearly that far 


7 from being excusable, they were the fault of the appellant. ‘These es 
* oa delays. were connected, moreover, not. only with the removal of the . 


invert but with other wha of the performance of the contract. fe 
‘Deficiencies of both personnel and. equipment were. responsible for : 


. the slow start of the appellant i In excavating the tunnels. There was 


considerable delay in. manning the drill crews fully for a three-shift 
operation. 44 The appellant’s own General Superintendent character- . 

ized some of the miners whom it employed as mere ‘“nippers” (Tr., | 
_?~p. 433). 4 The General Superintendent’s health was, moreover, none — 
too good and while this situation was in part: remedied by. the greater | 
attention Dolan gave the job, it was nevertheless a factor in delaying | 
_ the work. Of the various equipment deficiencies the most:serious was 


one that Dolan attempted to. pass off lightly. as “the famous case ofthe 
Eimco mucker” (Tr., p. 162). This machine, which was used for - 


mucking the tunnels, was. wholly unsuitable for the job, and was 


: finally replaced early in August 1952 by a yard and a half electric ad 


power shovel.** Although the inadequacy of the Eimco mucker was _ 
apparent almost from the beginning of its use, the appellant took at. — 


least four weeks m replacing it’ with the more -suitable equipment. - 


The removal of the invert was bedevilled by the no less famous case _ 


of the slusher, a scraper type of excavator, used for. mucking. out the | 


invert sections of the tunnels, but again the appellant experimented 
with it for several weeks before resorting to the use of a small shovel. 
In the cleanup of the tunnels the Bureau even came to.the appellant’s 
rescue by renting it a backhoe which: was successfully used by the 
appellant. for several days; the appellant also employed in addition, — 
_ however, various pieces ‘of its own equipment, including the Eimco | 


mucker, a shovel and a dragline. More important, however, than 


. the equipment difficulties was the fact that the appellant was very: 
- slow i in shutting off the cold air from entering the tunnels and in | pro- 7 


44 Ag late as J uly 9, 1952, the drill crews were still only: half manned. Under this. date, ; 


Ackerman wrote a letter. to the appellant, complaining : “Up to the present time, you have | 
_ had an average of seven or eight miners on each shift where fifteen are planned.” 


4 Wiven more significant was this testimony of Williams: Q. Did you have experienced 
miners when you commenced the job? ALT had the best I could get, very reputable men. 
-Q. But the hest-wasn’t too good then? A. ‘Probably not (Tr., p. 430). 

* Wven after the shovel was put in operation the: ‘appellant had ¢ a low MOLES: Probiens 
that was not solved. eaEEACIOMIy +08, a conslicran® time. . ) 
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| ‘viding adequate means of dating them. It was not ane February 


1953 that the apellant made use of tarpaulins to block off sections of _ 


the. tunnels i in which salamanders to. melt. the ice were placed. The 
delay, moreover, made it more difficult to thaw out the material that 
had already pane Dolan. himself conceded that if the invert had 
been shot and mucked out promptly,. the difficulties caused by the 
‘freezing of the materials could have been averted. | 
The appellant contends, to be sure, that while some difficulties were 
encountered in organizing | and prosecuting the job, some degree of 
trial and error is inherent in an enterprise of any magnitude and 
complexity. | Generally speaking, this is true, and the Board itself 
has recently emphasized that a contractor’s normal difficulties are not 
to be exaggerated into derelictions. * Nevertheless, a contractor must. 
_ surmount difficulties with reasonable promptness, particularly when a 
job is urgent and the time for its performance is limited, as it was in — 
the. present case. “Weeks of experimentation—if not months of ex- 
. # perimentation—are not excusable in the case of a job that is itself to- 
_ be performed in months. id The request of the appellant f for a further 


ey extension ot time is denied. 


Concuuston 


- "Therefore, pursuant to the: authority delegated to the Board of Con: 
= éract Appeals by the Secretary of the Interior (sec. 24, Order No. 
_ 2509, as amended; 19 F. R. 9428) ; the findings of fact and decisions 
| of the contracting officer are e affirmed. | >: 


| Winrtasr Sac, Mu ember. 


We concur : : 
—'Termopore H. Haas, Chatman: 
| Aisreerr J. SusvGHTER, Mt ember. - 


- 4 See Caribbean: Construction Corp., 641. D. ob4, 271 (1957 5 

48 There is no basis in the record for the contention of the appellant that it was delayed 
‘somewhat by the Bureau’s setting of points, measuring overbreak, and checking steel 
‘installation. Evén if this had interfered slightly with the appellant’s operations, it was 
something which should have. been expected by the appellant, There is equally no basis 
for the appellant’s contention that the Government has controverted a stipulation by’ 
‘charging it with delays in the invert operation. The Government did not stipulate that 
“the cleanup work began the day following the completion of each of the tunnels’; (Ap- 
pellant’s Reply Brief, p. 26). The stipulation was only to the effect that the invert 
opera non extended between certain dates. (see Tr., Dp: emctiaal 
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| Nore. a the front “of. this clam are the following +unles: Wey ‘Begiatons 
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(3). Decisions; and - Opinions by. ‘number; oa 


The Director of the Bureau” 


of Land Management. may, — ; 


~ before an appeal is taken to the. 
~  Seeretary,: reconsider a previ-.- ° - 
ous decision on. his own'mo- 


tion and. correct any errors 


: that. may:have been made: in’. 


ACT 


= ‘EXEMPTION FROM _ 


A mining claimant. is ree is 


- PECANS the decision does not 


, entitled +o.a hearing under the .__ 
_ Administrative Procedure Act. . 
on’ the validity of the claim - 
where it. appears on the face. oo 


‘the former decision_ 22-22. - ays oe of the record that. the claim is. ; . ie 
A suit pending in a State ~ invalid because the © mining a | 
court based upon an asserted | loeation was made at.a time . 
prior appropriation of a mining - - when the land included in the. 
claim and amounting to an ad- claim was embraced in ‘an 
verse claim against an appli-. ~ existing oil and gas lease issue qe 
cation for mineral patent is = | . under the terms of the Mineral — 
not a judicial proceeding under =|. Leasing Act, and the mining - 
section 2326 of the Revised — claimant: had failed to comply =~ 

Statutes which will stay action - with the provisions of the act 

of the Department on the | of August 12, 1953. United °° 
application for patent where | States v. Keith V. O’ Leary et al., ° 
the adverse claim was _ not. i 63 «iI. De B41 29: distin- fe ee 

- filed in the land office within eae guished. as eee ne ae ee DIO 
the time required by statute... 3387) aes Be 
-. Good administrative prac = |. ‘HEARINGS : | aa 

= tie réquires: that when, land Although a range manager Ae gee 
is classified for disposal in a- |. debiaian on an application for. 
manner which precludes the | grazing privileges: may satisfy 
allowance. of applications for the requirements for a notice - 

- the land previously filed those 7 of hearing under the: Admin-— | 
applications be rejected. im- — istrative Procedure Act, sucha | 
mediately and sufficient time decision does not constitute.a: — 

. be. permitted to elapse to allow notice of hearing’ under’ the . .— 

the applicants to take appeals* . |. Administrative Procedure Act. 
from: the adverse classification a¢ - and a hearing which is held on i 
before action is taken. by the - the applicant’s appeal from 

. local.-office. which will. result — the range manager’s decision. a 

in rights attaching to the... | is not in violation of the Ad-.. . 
classified. land under Tater’ | - ministrative. Procedure Act. f 

ae plenaneats Fe ee OE 
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conform. to the requirements ; 


for a notice of hearing imposed 
by the Administrative Proce- 
dure Act_____- wate 

In an administrative. pro- 
.. ceeding, the strict common law 
rules of evidence do not apply 


2321 


and the fact that-hearsay evi-— 7 


dence is admitted will afford 
no basis for ordering 4° new 


hearing Set ala fastest aa ta te acs “ 


Although. it has been held. 


that under section 7 (e) of the. 
Administrative Procedure Act, _ 


an administrative finding can-. -- 


not be based: upon hearsay 


- alone or “hearsay corroborated . © 


only by a scintilla of evidence, 


it is questionable whether this 
principle applies to hearings a 
in grazing cases in view of the 
fact that the hearings are held — 


only on appeals and the appel- 


lant has the burden of proof... 
oe HEARINGS EXAMINERS 


233 


- Where a contestee does not 


_ object to the fact that ‘the. 
hearing officer was not ap- 


- pointed in accordance with the 


provisions of the Administra- 
tive Procedure Act until the | 


 gase is on appeal to the Secre- 


. tary, the objection is not timely. : 


and does not require that the 
proceedings be set aside_..__- 
_ Assuming that an objection 


221 | 


to a hearing officer (that he 
was not appointed in accord~— 
ance with the Administrative - 


Procedure Act) would be time- 
ly if made for the first time on 
an appeal to the Director of 
the Bureau of Land Manage~ 
ment, failure to raise the objec- 
tion at that time will constitute 
a waiver of the objection... . 


RULE MAKING 


221 


The. provisions. of section 4_ 


of the Administrative Proce- 


dure Actrelating to rule making: - : 


233) > 





authorize. the 
_ Alaska to lease to the Depart-_ 
ment of the Army, or an agency — 


ACT— Continued | 
RULE MAKING—Continued . 


do not apply to a special rule 


issued under the Federal Range 


.Code and applicable to the. 


range in a particular district: 
because the rule involves use of 


the Federal range which is . 


public property, and matters 


relating to public property are — 


expressly excepted from the 
provisions governing rule mak- 


ing in section 4 of the Admin- 
_ istrative Procedure. Act mie 


AGENCY 


Where. applicants: to pur-~ 


chase land under.a small tract. 


Page 


428 


lease deposited the application . — 


and purchase money in. escrow 


with a bank and. directed the « 


bank. to file the application 


- within a certain time and the 


bank delayed the filing beyond ~ 


the time specified, the appli- 


cants must suffer whatever | 


-. consequences result from: the — 
_ action of their GE ae eetatigen ef 


ALASKA — 
SCHOOL LANDS — 


The act of March ae 1915. 


(38 Stat. 1214), as ernended : 


(48 U.S. C. sec. 353), does not 


thereof, a school section re- 
served for the Territory by 
the act. Absent an act of 
Congress authorizing the De- 
partment of the Army, or an 
agency thereof, to acquire and 
hold title to public land, or to 
lease it, in its own name rather 
than in the name of the United 
States, neither is .a qualified 
beneficiary under the act of 


June 14, 1926 (44 Stat. 741), 
as amended by the act. of June 


4, 1954 (43 U.S. C. sec. 869) _- 
_ If a school section reserved 


: for the Territory of Alaska by 


Territory of 


116. 
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SCHOOL LANDS—Continued ~ 


the act of March 4, 1915 (38 | 


Stat. 1214), is later withdrawn 


or reserved for governmental 


-.or other purposes, under the 

lieu selection provision of the. — 
act, the Territory may select 
land in lieu of that. withdrawn: 


or reserved, provided that the. 


withdrawal or reservation was 


made -under authority of the ~_ 


act of June 25,. 1910. (36 Stat. | 
847), as amended (43 U. 8. C. 
sec. 142), or other statutory — 


authority. It is immaterial 


whether the withdrawal or 
‘reservation is _permanent or. 


temporary-.--~--~-~--------. 


‘The lieu selection. provision | 


of the act of March 4, 1915 (38 


“stat. 1214), does not authorize a. 5 


the selection of land known to. 


be of mineral. character. A 


reservation of a school. section 
by the act of March 4, 1915, 


supra, bars mining locationscn 


| the section so long as the res-.— 


ervation is in effect. Such a 
‘reservation, short of an act. of 
‘Congress, can be extinguished 


only by an approved selection. 
in. lieu: of the land. reserved _ - aa, 2 


27 


APPLICATIONS AND ENTRIES ba 


FILING. 


Where applicants: +0 _pur- 
chase land under a small tract: 


lease deposited the application — 4 


and purchase money in escrow 
with a bank and directed the 
“pank to file the application _ 
_. within a certain time and. the 


bank delayed the filing beyond 


the time specified, the appli- — 


cants must suffer whatever con- 


_ sequences result from the ac- 
tion of their epent Sateen : 


PRIORITY 7 
- Where the regulations define 


“filed simultaneously” with re- 


" spect to conflicting applications 
or offers as ‘filed at the same 


time,” offers filed 1 or 10 sec- 


116 


—istratively 


Page| APPLICATIONS AND. ENTRIES—— 


_ Continued — 


, PRIORITY—Continued 


_onds apart are. not sinuliane: | 
ous filings;: but the first offer —. 


“Page 


received is filed prior to the. | 


next One_-_2-2L- ..- britain apes 


| BUREAU OF RECLAMATI ON 


- EXCESS LANDS 


(124, 


The Secretary of the Interior: a 


aaah statutory authority to 


permit. individual holders of. 


excess lands in the Kings River © 


Conservation District: to pay = 


the reimbursable costs admin- - 
allocable to those : 


holdings and thereby be -re- 


lieved from the limitations | 
on supplying water to eXcess 


REPAYMENT AND. WATER SERVICE 


CONTRACTS | 


Repayment. and aber serv- 
ice contracts entered into by. _ 
the Secretary. .of the Interior 
for the utilization of flood con- 
trol dams and reservoirs oper-  ~ 
ated under the direction of the © 
- Secretary of the Army for irri-- 
gation purposes must conform — 
with the mandate found in sec- . 
tion 46 of the Omnibus Adj ust- _ 


ment Act of 1926 LE eR eee 


with another under which he 
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COLOR OR CLAIM OF TITLE a rae 
- GENERALLY | | 
A person who has ewe 


is authorized to subdivide and .:. 


sell land assertedly owned by 


the latter and which does. not 


purport to vest any title to the 
jJand in the former. cannet be. _ 
said to hold the land under. 
claim or color of title ees 
IMPROVEMENTS © © 
The fact that. land held 
under color or claim of title: 


87 


may have been improved is not Aes 
sufficient to meet the require- - 


ment of the Color of Title Act ~ 
_improvements © 
shall have been placed on.the ~ 


that valuable 


land whefe it is shown that the 


“COLOR OR. CLAIM OF TITLE 


improvements were destroyed = 
prior to the time the applicant 


Continued © | 7 
IMPROVEMENTS—Continued a ee 
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GENERALLY—Continued 

and ‘this burden cannot be sus- 
tained simply by showing fail- 
ure. on the part. of the con- 


acquired his claim of title and 
’ where it is shown that the im-~ | 
provements were not. on the © 


of title after the discovery by _ 


land when the» application. ‘to. 
2 purchase was HCO sae acleteces 2 


Improvements placed on 


yam 


land held under.color or claim » - 


the claimant that his: title to 


CONSTITUTIONAL LAW 


- “due process” for an officer’ 


It is not a. deprivation of 


the land is defective do not rn: 
satisfy the requirement, ofthe . 
Color of Title Act that the oe 
land shall have been improved. . 87] 
_. The mere surveying and | 
platting of land is not the plac | 
ing-of improvements thereon | 
within the meaning of © the 
Color of Title Sen 


- other than the one who hears oan 


the evidence in a mining con-. 
_ test to decide the case. _ Bae “oe 


CONTRACTS. 


(See also Rules of Practice.) 


GENERALLY 


tirely cooperative, | 
would . have provided —addi- | 


A -contractor. ie was. en- 


and who 


tional works to protect its 


operations in rehabilitating an 


existing irrigation system, if 


_ such works had'been’clearly de- - 


tude that its ~ 
could hardly be said to have 
been. foreseeable either by the. 


manded or even suggested by 
‘project personnel, 
-held to have been negligent in 
the conduct of its operations 


when a storm occurred that 
proved to be of such magni- 


cannot be 


consequences — 


: contractor or by project. per- .— 


~ sonnel. 


The burden of prov-. — 


' ing» thatthe contractor: was .. 
_ negligent rests on the Govern- 


ment in 


such circumstances, 


87. 
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CFR 2. 1. 
~ publie’s right to know how the _ 
_ Department’s public business __ 

is conducted should be held to 
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> Page 


tractor to coordinate effec- ~~ : 


perform’: the subcontracts on 


time, if. the prime contractor — 
did not breach its obligation of . 


tively the work of its subcon- - 
tractors, so that they would 


timely performance towards — 


ing that the prime contractor 
performed other acts in the 


may not have been causative 


factors in magnifying the dam- 


the Government, nor by show- — 


- eourse’ of construction which .’- 


age caused by the storm. How- _ - 


ever, the contractor was guilty 
having . 
completed a wasteway struc- 
ture, he failed to place the 
backfill above the structure for . 


of negligence when, 


a period of approximately 6 
months prior to the storm, ~~ 


since such neglect would ex- © 


pose the structure to damage ~ 


even 


SEASON oe5 ori Se et 
Invitations for bids, bids. oa 7 
contractual documents are pub- _ 
lie records to the extent that. 
they .do not. involve ‘trade 
secret” and “know how’ data. 


in an ordinary rainy | 
. $12 © 


Public records are available for — : 


inspection in accordance with 
the procedure set forth in 43 
‘Restrictions on the 


a SE escere Atel Sa NS es 


ACTS OF GOVERNMENT 
A contractor engaged in re- | 
habilitating an existing irriga- 
- tion system should expect that 


463 


some maintenance work and 


even minor construction work 
_ will be performed during the — 
» construction:period of the con- 
tract, and the fact that such 


work. was performed does not -: 


INDEX-DIGESP. 
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ACTS OF GOVERNMENT—Continued_ 
excuse the. contractor from re- 


“Page CONTRACTS—Continued 


pairing damage caused by flood. . 
waters resulting. from an un- | 


usually heavy _ 
This is especially so when the. 
contractor has failed ito show 
that there was a causal connec- 
tion between such. work. and 
the damage to the contractor’s 


A. claim of a clearing con- 


rainstorm... : 


- tractor. for additional compen- : 


sation because of a- shortage of, 
_ marketable materials, which it 
had a right to dispose. of under 


the terms of the contract, may . 


be allowed. under the “‘changes’’ 


article of the standard form. of 


Government construction con- 
tract when- the shortage was 
due to. conduct of the Govern- 

ment: that. reduced the quan- 
tum of the clearing work to be’ 
done. by” the contractor. 


be entitled to additional com- 
| pensation if. such missing ma- 
terials were. not within the 


The. - 
contractor, however, would not, 


scope of the clearing work to be . | 
done under the contract, or. | 


were removed. without © the 
sanction of: the Government. 
after the. passing of title to the. 
contractor_._-—- ees oo een 


The presence in a contract of. 
| specifications that necessitate 
‘reference to the catalogs ‘of 
various dealers in order to 


identify the types, styles and. 


sizes of. required articles con- 
stitutes an excusable cause. of 
delay if. the specifications are 


| ambiguous, by reason of such 


circumstances as the use by a 
named dealer of the same num- 
ber to designate: different arti- 
cles in different. catalogs, but. 


not. if the specifications are — 


unambig1 WOUS 2 eee Se 

The ‘issuance ‘by. authorized 
Government personnel. of in- 
structions or requests that 


388 


449. 


‘procured. and - 


‘construction of'' Section 
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3 progress of the contract woe den 
_ be held up while consideration 
is being given to the advisabil- 


Page - 


ity of making changes in the — | 


specifications 
excusable cause of delay____.- 


constitutes | an _ 8 
« 449° — 


- Delaysin the completion Oba Ax 7 
building caused by the issu- | 
ance of Government purchase ae 
orders that necessitate defer- _ 
ment of completion. of the. — 
building until the articles spe-. - 
cified in the. orders can: be. 


excusable... oA wee erence se 
ADDITIONAL COMPENSATION ~ 


pena are -... , 
449 - 


-The Board of. Contract res bs 
peals lacks jurisdiction to con-" "5 | ; 
sider a claim for additional. - 


compensation when 0. appeal 


was taken from the contracting 


|. officer’s decision rejecting the’ ~~ 


claim within the. time specified =~ | 


in the ‘“‘disputes” clause of the 


COntTAChLS. oe 


Where the specifications con- =~ 
tain an approximate quantities __ 
provision, a contractor is not 
entitled. to additional compen-.. 


sation by reason of underruns 


in. estimated: quantities. (of 
crushed-rock blanket and rip- 
rap merely because. the Gov-. — 
ernment changed the design 


prior to the advertisement for: 


bids but neglected ‘to correct 
the éstimates;if-in«fact-the 
schedule quantities could have 
been verified by the contractor = 
fromthe information supplied ~ 


by the drawings and specifica- 


tions.. The mere fact that 
there was some degree of .un- 
certainty in ‘estimating - 


the - 


quantities from’ the drawings ee 
and specifications is immaterial 


if the degree of uncertainty was - 
not appreciable_ =... ____ i. 


Under a contract for the 
Ge 


oF 


of the Richardson Highway in. ~ | 


Alaska, the contractor is not 


CONTRACTS—Continued — 


and “changed conditions” 
ticles of the contract,. notwith- | 
__ standing the fact that the loca~ 


ADDITIONAL COMPENSATION—Con. 


entitled to additional compen- 
“changes” — 
ar- 


sation under the 


Page CONTRACTS—Continued 


 tions.and yields.of the borrow 
pits indicated on the plans did 


- tion. 


- pits indicated on the drawings 
failed but the Government also. — 
-- under the terms of the special 

provisions - 
. modifying the 


~ -gontractor to additional com-: - 


not reflect the yields of the | 
borrow pits used in construc- 
Not only did the Gov- — 
ernment not guarantee the © 


data indicated.in the plans and 


reserve the right to establish 7 
substitute borrow pits when 


of | the 
‘“‘changes”’ 


contract 


“changed. conditions” 


and | ; 
_ articles .. 
reserved the right to make © 


changes in the plans to meet —_ 
unanticipated field conditions, -_ 
and limited the right of the . 


pensation to instancesin which | 


there were overruns or under- — 
runs in excess of 25 percent of | 
The. 

contractor was, therefore, en- 
titled to additional compensa- 


estimated quantities. . 


tion. only to the extent that 


borrow and overhaul exceeded. 


the stated limitation_____- ‘be 


The. total deletion by the 
Government of an item. pro- 
viding for a select borrow sur- 


face course in, a contract: for. ~ 
the construction 


of Section | 


185 


“GQ” of the Richardson High-. — 


way in Alaska entitles the con- | 
tractor to an equitable adjust- | 
ment 


under the ‘changes’ 


_ article of the contract when ~ 
the item was deleted because of 


insufficiency of funds rather _ 


than to meet unanticipated 


- field conditions, provided that 
: demon- : 
strated a relation of cause and | 
effect between the deletion. of: - 


the contractor has 


attributed thereto: 


| deletion. | 
the contractor is not. entitled 


of 


‘INDEX: ‘DIGH! ST 


AD DITIO WAL C OMPENS ATION--Con, 


the item and the consequences 
- The con- 
tractor is entitled to an equi- 


table adjustment for prepara- 


tory work on a_ specialized 


plant..designéd: to. produce the. 
| -select borrow ‘material eco- 
- nomically but not for another © 
_ plant which was either not ac- 


quired for the sole purpose of 
performing the deleted item or 


- + Page 


which was. abandoned as the 


instrument for the performance > 
before its’ 


of the item long ) 
‘On the other hand, 


to any equitable adjustment 


by reason of ‘difficulties en- 
{ séountered in finishing the sub- 


grade when such difficulties 


were due to its own haste and 
| inadequacies in finishing the 


subgrade prior to the deletion 


of the surfacing course, or by 
reason of the prolongation of — 
the work into another operat-. 


ing season when this was due 


| to the same cause, and to the 
failure of the contractor to 


give timely notice of comple- 
tion prior to the onset of 
winter weather. A highway 
contractor May not maintain 


high-salaried employees and 


equipment during the winter to 


complete work that had been 


virtually completed at the 
close of -the: prior working 
season for fear that the Gov- 


ernment might require exces- 
sive repairs of winter main-- 


tenance when such fear proved 
groundless. 
claim that the failure of the 


Government ‘to perform its 
obligations under a ‘contract. 
resulted in the prolongation of 
the work into another season — 
-is a claim for unliquidated 
damages. that may not be ad- 


ministratively settled or. al- 


Tn any event, a 


or “ehanges”’ 


INDEX-DIGE st 


CONTRACTS—Continued = 
ADDITIONAL COMPENSATION—Con, 


A contractor who, in exea- 
vating a.trench for a sewer in 
Charlotte Amalie, St: Thomas, 
Virgin. Islands, 


in. an area 
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along the shoreline where a . | 


seawall and, other. nee 
22 improvements had been 


stalled, encountered an. ice 
usually large. number of sub- 


merged pier piles that were | | 


. extremely difficult to remove, 


in addition to piles ata site 


indicated on a sheet of. the : 
drawings as the “Site of Old 


Pier Piles,” is entitled to addi- 


tional compensation either un- 
der the “‘changed conditions” 


clause» of the 2 


contract for the work. involved = 


im. removing such piles.~ A 
general site | 
clause included in: the speci- 
fications was too. vague. to 


constitute a. sufficient warning . 


of the existence: of submerged 


_investigation . 


piling at sites not.indicated on - : 


the drawings, and the contrac- 


tor may. be said to have en-. 
con-. 


countered a “changed . cc 
dition” either because. the 


existence of the submerged . 


-. piling was a subsurface physi- 
-¢@al condition that. differed 


materially from the represen-. 
tation made in the drawing, or 
-’ because the number and char-. 
acter of the piles constituted an _ 
unknown physical condition of | 


-.an unusual nature differing . = 
materially from those ordi- 


narily encountered and gen-— 


erally recognized as: inhering 7 


in work of the character pro- 
vided for in the-contract.. To .— 
the extent that the submerged - 
piling actually removed was in — 

_ excess of that indicated on the 


plans, there was also a 
“change’’ in the peope: of the 
OO tee cy en i Ps ey ts 


A contractor who, in fecea! 


254 | 


- vating the trench. for a sewer. : oe 


- the contract. 
the Invitation for Bids that the 
_ trench for the sewer was. to be. 
in “dredged fill” 
| especially in connection. with 
the surface appearance of the 
area, a classified fill rather than » 
. ‘a spoil bank area. 
| owas a classified fill, the con- 
- tractor had no reason to expect . 





| ADDITIONAL COMPENSATION—Con. . 


Amalie, St. 
Thomas, Virgin Islands,-in an 
area.of hydraulic fill installed — 
in connection with the. con-.. 


2 Pawee 


struction of a seawall, -encoun- 


' tered in a large part of the area... 
| extremely unstable soil condi- _ 
_ tions that materially increased. 


the costs of the excavation and 


| made necessary a departure « 
to a large extent from the 

methods of laying the sewer 
‘pipe prescribed in the specifica- ~ 


tions, is entitled to addi- 
tional compensation under. the 
“changed conditions’’ clause of 
The statement in 


denoted, 


‘Tf the fill 


the difficulties it. actually en- 


countered.- While. the specifi- 


cations did suggest: the possi- 


bility of minor difficulties,. they 


: did not suggest. the highly 
: abnormal conditions actually _ 
: encountered by the contractor. 
. Since the sewer line could not 
- be suecessfully laid by fol-. | 
_ lowing entirely the methods - 
' prescribed in the specifications, _ 


and the Government: acqui- 


esced in the methods actually 2 


employed, the. contractor is 
-also entitled to additional com x, 


pensation under the “changes” 
clause of the contract _.._.- 
‘The question whether a con- 


|. tractor who was engaged in the | 
— rehabilitation of an existing © 
| irrigation system may be re- | 
- quired to repair storm damage - 
' to the work outside the pay or 
of .:the contract: 
| depends ~ in large part upon.. 


neat . lines | 


954 


whether..the. contractor was. 


8 


- CONTRACTS—Continued ~ 


_ the contract the contractor was © 
- required to repair the storm. 
damage irrespective of fault on — 
its part, this obligation would | 
be limited to the restoration of. 
- the work it had undertaken 
- under the contract. 
if the contractor | 
were guilty of negligence in the 
conduct of its operations prior — 


“Page| | CONTRACTS—Continued 


ADDITIONAL COMPENSATION—Con! a 


negligent in its operations prior = ° 
to the occurrence of the storm.* 


Although under the ‘terms of -— 


On the 
other ‘hand, 


_ to the storm, it would be obli- ce 
. gated. to. repair any damage sis 
attributable to its: negligence, 


whether within or without the. 
However, a 
even though the © contractor 
were not negligent, the scope of — 
its obligation to repair storm » 
damage would not be so nar- ag 
row that it could not be. ‘Te > 
quired to do any work that was 
outside the pay. or neat lines, 


pay or neat lines. 


- nor so wide that it could be 
required to restore any prop- oS 
erty of the Government that 


the storm, | 
tractor, who was required to 


make an opening through an. | 
embankment, was not obli- — 


may have been: damaged by 
Thus, the con-- . 


= gated to rebuild other portions © | 


of it, irrespective of the rela-- 


_ tionship of this work to the 
restoration of the area exca- ~~ 

vated by the contractor or to 
the. completion — of other fea- © 


tures. of the contract work. _._ . 


312| 


-A contractor who. was per- ° ~ 


a forming a contract to rehabili- ~ 
' tate an 


existing © 


. irrigation a 
system was obligated under the - 
terms of the. contract, which = 


: _ indicated that the work was. to oe 
be delivered complete and — 


_ undamaged, to repair the dam- 

age to such work caused by | 
flood waters resulting from an’ | 
unusually | heavy 


rainstorm, 


even though it may not have 
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ADDITIONAL COMPEN SATIO N—Con, pherigars 
been. at fault. in- constructing ae 


the protective works’ required. 

“The. 
costs of the repair work cannot) 
be allowed under the ‘‘changed 
conditions” article of the eon- a 

: 312. 
In order to permit inspection 7 
of damage caused by a flood 


by the specifications. : 


resulting: from an unusually  . 


_ heavy rainstorm a: contractor , 


could be required to dewater a 
headworks structure inundated 


by the flood waters when the» a 
— contract provided | that the ‘ 

~ contractor was t6 provide with- — 
out cost to the Government. 
reasonable facilities for the 
312 


inspection of the work. co 


A claim for additional com- 
pensation made by a tunneling = 
contractor on the ground that 
a: ‘changed con- 

a ditions” within the meaning of 


it encountered ‘ 


the second category of condi- | 


tions specified in. ‘the U. S. 


standard form of. Government 
| construction contract, namely | 
_ conditions of such an unusual 
7 nature that’ they. could not ~ 
reasonably have been antici- 
| pated by the contractor, may 
be allowed notwithstanding the 
inclusion | of caveatory, or.ex- 
~ eulpatory ‘Provisions ~ 
specifications. . 
_ the burden of proving a claim 
| in the second category. is’ a. 
fairly: heavy: one, since the con- 
tractor must show not only 
that it’ encountered conditions 


in the 


Nevertheless, 


that were unexpected to it but _ 7 


- also that. the conditions en- 
| countered: would: have been. ~ 
generally — regarded — as unex- 


pected by others engaged i inthe —~ 


same type of 
Therefore, such a’ claim must 


operations. 


be rejected ‘when the record ~~ 

‘shows that the contractor made 
-. only a hurried and casua] pre- 
is bid investigation; ‘the: speci® Soar 


Eee Gash: 
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tions | required the tunneis 


-- gonstructed to be fully sup- .. 
ported; the drill hole informa-— - 
_tion indicated the possibility of... - 
| geo- 
and. thé. — 
: percentage of overbreak experi- | __ 
--eneed by. the contractor was. 
only slightly more than should 
-. have been expected in view of,” 
the geological conditions, and. ... } 
_ theslightexcess may havebeen | 
- attributable to the contractor’ 's 
methods of operation... ----. 
‘A claim for additional com- - 
Se pensation made by a tunneling eo 
contractor on the. ground that. 
it encountered “changed con- 
_ ditions” within the meaning of 
~ the first category of conditions 
specified in.the U. 8. standard. 
form of Government construc- .. , 
tion contract, namely condi-. 
tions. materially different. from. 
those . indicated by the draw- a 
- ings or specifications, cannot be. 
allowed where the specifica- 
tions provided that the geo- 
logical conditions — were. not. 
. guaranteed,’ and that. no: ‘addi- 


encountering .adverse 
logical conditions;. 


tional allowance would be made 


for tunnel excavation | on acy 
. count of the nature or condi- . 
_ tion of any of the material — 
ts encountered, and the drawings, 7 
| although they contained in _ we 
summary form logs of exploras sf 


APPEALS 


an | 
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-- Contract. Appeals. 


_ APPEALS—Continued’ 


' in the: “disputes” clause of the 

| contract : 
When a contracting. officer. 
withheld from payments. due: 
|. under.a contract.sums to cover: + 
a contingent, liabilities: ofsa-con-. 


a rn 


4 Page: 


tractor. by reason: of. alleged... 


labor violations being investi-. 2 
gated: by him and by the Des. + 

_ partment of Labor, but made. 
no findings of fact with respect - 

_ to the alleged labor violations. .. 
a and merely informed the con 
466 | 


tractor that’ the matter was . _ 


being. referred. to the Comp-. oe 
| troller General, and. when. the - 
' contractor never requested the 
|. contracting officer to make... . 
findings. of fact with respect to 


the alleged labor violationsand ~~ 
did not complain. of the with-. .- 


fe. holding. in its notice.of appeal, .. 
- but onlysin: a: subsequent: brief, — 
| neither the issue of the alleged. 
| labor violations nor the. pro- .. 
Po priety of the withholding is  . 9 


properly before the Board of _ oe 


= mission of the matter. to the 





Comptroller _ General did not | 


"The: sub- 


constitute: a-finding .of fact or a -_ 


- decision within the meaning of . | 
the “disputes” article of the -.. > 

{| - contract, or of the regulations | 
| of the Boards en cases 


Under 2a. Government ‘con- |» 


: aes : “tract which provides for the... 
tion, or drill hole information, 


‘were in themselves only repre- — 
7 sentations of what’ wasfoundin = -. 
- the particular drill holes rather 
. than representations of. what eae 
the contractor would encoun- 

ter in actual excavation ssa : 


| . taking of an appeal within 30° - 
days, but does not specify with 
| particularity. either the event — 
| that starts or the event that 
j _ stops the running of this period, 
'. the time for appeal begins to ©: 
| tun when. the contractor: ac- ~ 
| |» tually receives its copy of the 
- The Board of Contract’ Ap- | 
peals lacks jurisdiction to con- 
sider a claim for additional 
compensation when no appeal 
was taken from the contracting 
_-officer’s decision rejecting the ©° 
laim: within the nm © poco ee 


| decision of the contracting — 
officer, and an. -appeal. that. is. 
not mailed -by the contractor. 
| until more than 80 days after = 
|. the receipt of such copy is not.” 
1. timely: and must be dismissed 
fF lack of f jurisdiction... 'g 


88 


38 ha S 
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denying a request for an exten- 


sion of time, whether in whole — - 


or in part, has the burden of 
_ proving the existence -of facts 


sufficient to support the grant- | 


ing of such extension of time, or 


‘of so much thereof as was de- 
nied . by the: pon ecune 


When:the coneeeice Gates 
has considered claims. on their 
merits, they are not.barred by | 


746 | 


the failure of the. contractor to . oe 
comply with the procedural —— 


requirement of written notice 


of the claims, and the circum- 
stance that the claims. may 


have: been consideréd by the 
on . the 


contracting officer 
merits. only .as a matter of 


grace, may not. be given any 


weight by: the Board of Con- 
tract Appeals in assessing the | 
- ‘merits of the claims on appeal_ 


254 | 





As the Comptroller Ganseal 
has held that the term “ac- | 
in para- 
- praph 5 (b) of U. 8. Standard. | 


companying papers’ 


Form 238A is not broad enough 


in. the 


tioned in the Invitation for 


Bids, was not included in the. 
contract itself, made on U. S.. 
Standard Form 238, the Gov-. 
;’ ernment. may not assess liqui- — 
- dated damages against the 
contractor for failure to per- 
| ‘form the contract within the | 
_. stipulated time. 
of the Comptroller General is 


"Page CONTRACTS—Continued 
APPE ALS—Continued | o - APPEALS—Continued se 
- During the period of 30 aeie a0 When there ‘has been. a fail- 

- allowed for the taking of an | - ure to make provision in a 
appeal. from a contracting - contract for the assessment of 
officer’s decision, made pur- liquidated damages, such dam- 
suant to the “‘disnutes” clause — ages may not be assessed 
of the standard form Govern- _ against the contractor not- — 
ment contracts, the contracting | - withstanding his failure to urge 
officer may withdraw or change this as a ground for reversal. 
his decision; and, if he does so ~ Such failure is not an example 
before an appeal has been of “practical construction” of 
taken, the running of the the contract by the parties, 
original period’ of 30 days is- which has to do with interpre- | 

tolled, and a new period com- tation of its terms during the | 
mences to run at such time as _ period of performance--__---~_- 857 
the. contractor receives a copy A claim for additional com- 

-- of an amendatory or substitute . pensation made by a tunneling 

decision. A . communication contractor on the ground that | 
from a contracting officer to a _ the omission of certain drill 
contractor, in order to amount . hole information from the — 
to a decision that will start - drawings was a material mis- 
running the period for appeal, representation is a claim for  — 
must, at least, be so worded as unliquidated damages which. 

_ fairly and reasonably to inform could not be considered by the _ 

' the contractor that a determi- contracting officer, and may ~ 
nation under the “disputes” ' not be considered by the Board . 
- elause is intended_.__-._.-- ~ * 140, Onappedl.ooceo- eouee cle 466. 

-. Acontractor who claims that ' ” pms in on a 

the contracting officer erred in’ Gen erally 


to include an Invitation for. 
Bids, and’ the provision for | 

‘liquidated’ damages 
present case, although. men- 


.The. ruling 


no less applicable because the 


contracting officer in. trans- 


mitting the contract to the 
contractor also sent him a pur- oo, 


INDEX=DIGEST 
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- BIDS—Continued. | 2 se 
Generally—Continued- 


chase order for the same work. — 
Since the contractor had agreed - 
only to execute the standard — 


form of construction contract, 


_ the purchase order must be. 
regarded as an extraneous and — 
unilaterally issued. document. 


CHANGED CONDITIONS 


a, Page ‘CONTRACTS—Continued. 

: . CHANGED CONDITIONS—Continued . 

been .expected to make i ade 7 
vance of submitting its bid, — 

and was not a feature. usually 

found. in a building of the type. 

to be demolished__-____= see eee 


357 | 


Statements in the specifica- - | 


tions of a standard form Gov- ~ 
ernment contract to the effect 
that Government-furnished in- _ 


formation is not guaranteed, or 


that bidders are expected to 


inform themselves. of ‘all exist- 


ing. conditions, or that fame 
_ te estimate correctly the diffi- - 


culties attending the execution 


of the work will not be a basis.” 


for relief, supplement the Gen- | | 
eral Provisions of the contract; — _ 


but do not supersede or over- om 


ride them, and do not preclude _ 


the allowance of extensions of aa 


time under the ‘ 


‘changed con- : 


| ditions” clause in the event the: 


contractor encounters condi- 


tions that fairly meet the 
standards prescribed By that — 
in the © 


A contractor” who, 


‘course of performing a stand-_ >. 


ard form ‘Government contract be 


for the demolition of an exist- 


- ing building, encounters hidden | 7 
structural conditions. of which © 


the contractor was. unaware at 
the time of submitting | its bid 


is entitled, under the “changed 


conditions”’ 


delays caused by such. struc- 


tural conditions, ‘if their pres- 


-ence was not disclosed by any 


of the drawings furnished ‘the | 


contractor by the Govern- 


clause, to an ex- 
tension of time on account of 


ment, would not have been - > 


tevealed by an_ inspection. of | : 


_the scope which a prudent 


> bidder could reasonably have. 
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in construction. | | 

the Government not:guarantee’ — 
the data indicated. in the plans 
_ and reserve the'right to estab- 
substitute borrow. pits. . 
when pits indicated on the ; 
‘drawings failed but the Gov- . 
ernment.also under the terms... 


“changes’’ 
_ ditions’* 


. Where a acing in the. -per- 


formance of the contract. work 


- Page _ 


145 


is caused in part. by excusable | 


_ circumstances, such as the en- 
- countering. of a ‘changed con- ~~ 


dition,” and in part by.inex~. . 


-” gusable.circumstances, such as > 

| a failure by ‘the contractor to | 

- make adequate:provision for - 

- overcoming known or expect-. 
able difficulties, :an’ extension’ _ 
of time may. be granted:for:so: ae 


much of the total period of de=“: .: - oa 


. lay as. fairly :approximates the 


amount of time lost by reason os 


of the excusable circumstances,’ ~ 
even though the time so lost'is ©. . 


not susceptible of precise: de- >. 


termination because.of:the con-. -'- 
- current nature of the various —_— 
|... causes of delay.--.0 222 lee. fd 
_ Under a contract for the con- \ 
struction of Section ‘‘G” of the» 


Richardson Highway in Alaska, eer 


and ‘ 


| the contractor is not.entitled FO ee 
additional compensation under. cai 
- the “changes’’ 

conditions” articles of the con. --). 


“changed : ... 


tract, notwithstanding the fact... ~ 


_ that the locations and yields of... : 


the borrow. pits indicated on... 


‘| the plans did not. reflect: the . Bas 


yields of ‘the borrow pits used: | | 


lish. 


“Not. only. did = 


of the special provisions. of the «.;--. 


contract modifying. the: 

and .“changed con- 
articles reserved the. 
right to make changes: in: the, ' ‘3 
plans:.to: meet unanticipated. |:1:+s 


oes 


erally recognized as inhering in 





thestontract..22 220 sunageve- 
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CHANGED CONDITIONS—Continued CHANGED CONDITIONS—Continued © * 
field conditions, and limited work ofthe character pro- — 

. the right of the contractor to vided for in the contract. To - 

- additional compensation to in- the extent that the submerged - 

stances in which there were piling actually removed was in: 

/ overruns or underruns in ex-. excess of that indicated on the - . 
cess of 25 percent of estimated plans, there was also a ‘‘change” — 

_ quantities. The contractor in the seope:of.the work_-_.__  - 254 
was, therefore, entitled to ad- A contractor who, in exca- 
ditional compensation. only to vating the trench for a,sewer 
the extent that borrow and in Charlotte Amalie, St. _ 
overhaul exceeded the stated ~ : ‘Thomas, Virgin Islands, in an 
limitation. ..--..-----—---- 185| area of. hydraulic fill installed _ 

ies A contractor who, in exca- - in connection. with - the con- 
~ vating: a trench for a sewer in struction of a seawall, encoun-~ 

~ Charlotte, Amalie, St. Thomas, tered in a large part of the area 7 
Virgin Islands, in.an area along — extremely unstable soil condi- 

- the shoreline where a seawall tions that. materially increased. __ 

and other waterfront improve- ~ the costs of the excavation and 

- ments had been installed, en- made necessary a departure to. 

countered an unusually large a large extent from the methods — 

: number of submerged pier piles of ‘laying the sewer pipe pre-. 

that were extremely difficult to. . scribed in the specifications, is 

- remove; in addition to piles at | entitled to additional compen- _ 

a site indicated on a sheet of _ sation under the “changed con- .— 

the drawings’ as the “Site of ditions” clause of the contract. 

_. Old Pier Piles,” is entitled to - The statement in the Invita-. ees 
additional compensation either tion for Bids-that the'trench - 
under the ‘changed conditions” ~ : for the sewer was to be in 

_ or “changes’’ clause of the con- “dredged fill’? denoted, espe- __ 
tract: for. the work involved in cially in: connection with the . 
removing such. piles. A gen- surface appearance of the area, 

eral site investigation. clause @ classified. fill rather than a - 
included in the specifications .- |  spoilbankarea. Ifthe fill was: _ 
was’ too vague to constitute a a classified fill, the contractor 
sufficient warning of the. exist- had no reason to expect the 
ence of submerged piling at difficulties it actually. encoun- _ 
sites not indicated on the tered. While the: ‘Spécifications: | 
~ drawings, and the contractor did suggest the possibility of 
~ may be said to have encoun- minor difficulties, they did not 
tered :a ‘changed ‘condition” suggest the highly abnormal 
. 03 either because the existence of conditions : actually encoun- 
the submerged piling was a tered by the contractor. Since 
subsurface physical condition the sewer line could not be | ~ 
_ that differed materially from successfully laid by following 
the representation made in the entirely the methods prescribed. | 
- drawing, or because the number in the specifications, and the 
and character of the piles con- Government acquiesced in the 
stituted. an unknown physical methods actually. employed, 

_ condition of an. unusual nature the: contractor is. also.. éntitled 

_ differing materially from those ‘to additional compensation-un- 

ordinarily encountered and pen- der the ‘“‘changes’” clause of ©. 

254. 
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‘Under. a contract for the 
| alteration: of a diversion” ‘dam: 
and,the enlargement of a canal, =. — 


the claim of a. contractor for 


compensation to cover the cost 


of providing added protection 


for the dam as a result of the. 


closing by the Government of 


the headworks of the canal in 
order to control an earth slide 
which occurred ata time-when | 
the contractor, with the per- 
mission of the Government, 


was using the ‘canal for di- 


version purposes, cannot be. 
allowed: under. either the 
“changes” or ‘changed con- 


- ditions’’ clause of the contract. 


_ By permitting the contractor : 
to proceed with such water 
- control plan the’ ‘Government. ° 


did not warrant that the canal 
would remain open even if re- 
_ pairs were required because of 
an accidental earth slide into 
the eanal. : A provision of the 
_.- specifications that the contrac- 


_ tor was to pass 800 cfs of water — 

' through the’ canal, after the 
end of the time allowed for its 
-- enlargement, did not create a. 


duty on the part of the Gov- 


- ernment to allow. the contrac- 
tor, under all circumstances, — 
to pass that-amount of water oo 
A contractor ‘who was per- | : 
forming a contract to rehabili- — 
tate an existing irrigation sys-— 
tem was obligated under the 


through the canal. 22.2.2 


terms of the contract, which 


indicated that the work was to. 
be delivered complete and un- 


Pare 


damaged, to repair the damage 


to: such work caused by flood 


waters ‘resulting from an un- 
usually heavy rainstorm, even 
though it may not have been 
sat fault in constructing the 


. protective works required «by : 
~~ the} specifications. 


‘The costs 
of the repair work cannot be 


“changed 


sion.” 


and amounts of 
~ based on the “changed condi~ 
* ‘provisions: °: 

of the contract, an appeal from: 
adverse decisions of the con- ' 
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- allowed under the 
- conditions” article of the con- i: re 
es} Wane 
A claim for eadiiousl com- 


Page 


dptianwed 8 


pensation on the ground: that... 


the orderly sequence of the. 


contract work was disrupted,-:- . 


-- and the performance of the - 7 
‘|. work ultimately brought: to -a. 
- complete stop, by reason of 


Government delay in furnish- Ae 


ing material as required by the: 


contract is not allowable under .— 


the present 
- conditions” | 
“changes’ 


ment, 


standard form 

and e fe 
’ clauses, or under a. : 
“suspension of work’? clause. 
- which reserves to the Govern-*:~ 
in general terms, the 
right to suspend the work and... 


states that “this right to sus-.:.-. 
pend -the work -shall not. be eS 
construed as denying the con- —: 


tractor actual, reasonable; and 


necessary expenses ‘due to de/  - 


lays, caused by such suspen-... 
A claim of this char- ©: 


acter is for damages for breach 


of contract, and is:not. Within ./ - 


the authority of administra-.~: 


tive officers of the Government e 
to determine pursuant to the 


provisions of the standard-form, ©. 
contracts, or such a “suspen= 


sion of work” clause... =i 


376 


When the contractor has’: 


not’ met the: ‘burden imposed 


on it of establishing by sub-. ‘ 


stantial evidence the validity 
its claims 


tions” or ‘‘extras’” 


tracting officer must be denied. 


‘Specifically, the contractor has “| 
the burden of proving that the: ° 
contracting officer was wrong * 
| . in concluding that a proper 

“site” investigation would-have: ‘- 


enabled a reasonably ‘piideit. (- 


- and experienced contractor ‘to. - 


-CONTRACTS—Continued. 


- contractor. on the ground that . 
it encountered ‘‘changed con- | 
ditions’ within the meaning of | 


CHANGED CONDITIONS—Continued 


_ have anticipated the conditions 
— rencountered. Ordinarily, state- 
‘Maents in claim letters are not 
“sufficient proof of» 
facts .which are disputed__..— 


essential 


A claim for additional com- 
pensation made by a tunneling 


the second category of condi- 


tions specified in the U. 8. 
-.standard form:‘of Government __ 
construction contract, namely 
conditions of such an unusual ' 
nature that they could not. 


reasonably have been. antici- 


pated by the contractor, may — 


be allowed. notwithstanding 
the inclusion of caveatory, or 


exculpatory provisions in the — 
Nevertheless, . 
the burden of proving a claim -. 


specifications... 


in the second category. is a 


- 


logical 


fairly .heavy.one, since the con-. .; 
tractor must show: not .only - 
that it encountered conditions — 
that were unexpected toit but. — 
| also that the conditions en-. 
countered. would. have been. 


generally regarded as unex- 


pected by: others.engagedin the .. 
7 -operations. | 
| Therefore;such a claim must _ 
=“"pe rejected when the record - 
shows that the contractor made 
-only.a hurried and casual pre- 
bid investigation; the specifica- | 
| tions required the tunnels con- 
structed to be fully supported; 


same type of 


the drill hole information. in- 
dicated the possibility of en- 


countering adverse geological 
conditions; and the percentage 
of overbreak experienced by. ; 
the contractor was only. slightly 
- moré,.than should have been. 

expected in view of the geo-. . 
and. the — 


conditions, - 
slight excess may. have been 


attributable to the contractor’s .. . : 
methods.of.o operation - smn hee 
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A claim for additional com-. 


pensation made by a tunneling 


contractor on the ground that 
it encountered 


ditions’? within -the meaning of 


the first category of conditions 


“changed con- : 


Page 


specified in the U. 8. standard . - 
form of Government construc- is 


tion contract, namely condi-.' 


tions materially different. from. - ; 


those indicated by the draw-_. 


ings or. specifications, cannot 


be allowed where the specifica-. 


tions provided that the geo- 


logical conditions were not .. 
guaranteed, and that. no addi- a 
tional allowance would be made . © 
for tunnel excavation on ace. 
count of the nature or condi- | 


tion of any of the material 


encountered, and the draw- — 
ings, although they contained 


in summary form logs of.ex- | — 


ploration, or drill. hole infor- 


- mation, were in . themselves . 


only representations of -what.. - 


_-wasfound in the particular drill. . -- 


holes, rather than: representa- -.: 
tions of: what the contractor: .:_ 


would - “encounter | 


. CHANGES AND ‘EXTRAS ° 


in. actual, pee 


excavation- pes Seneca OG, 


| Where the specifications ¢ con- n= _ 


crushed-rock. blanket and. rip- 


tain-an approximate quantities 
» provision, & contractor is not 
entitled to. additional ‘compen-. 
sation by. reason of underruns — 
in. estimated quantities. of _ 


rap merely because the Govern-. : 
ment changed the design prior. 


to the advertisement for bids 7 
but neglected to correct the a 


estimates, if in fact the sched-. i 


‘ule quantities. could, have been. as 


verified by, the contractor from 


the information supplied by the > 
. drawings: and specifications. 7 
The mere. fact ‘that there was — 


some degree of uncertainty. i ee 


estimating, the quantities, from 


INDEX-DIGEST 
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CHANGES AND: EXTRAS—Continued © om 


the drawings and specifications 
-is immaterial if the degree of 
uncertainty. was. not aDPReEE 


-Under a herane for the con- 


struction of Section ‘'G” of the: 


‘Richardson Highway in Alaska, 
the contractor is not entitled 
to additional’ compensation 
under the ‘changes’ ~ and 
“changed: conditions” articles 
of the. contract, notwithstand- 


ing the-fact that-the locations | 


‘and yields of the borrow pits 


indicated on the plans did not: 
refiect the yields of the borrow: 


pits used inconstruction. Not 


. only did. the: Government not: ° 
- guarantee the data indicated: 
in the plans.and reserve the » 


right to establish substitute 


_ borrow pits when:pits.indicated . 


on the drawings failed but the 
Government also under. the 
terms of. the special provisions 
of the contract modifying the 
“changes” and:.“changed con- 
ditions’’: articles reserved the 
right to. make changes in .the 


plans to meet unanticipated’ 
field conditions, and. limited . 


the right..of the contractor to 


additional ‘compensation to in-. 
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stances “in. which -there were — . 


overruns or-underruns in-excess » 

of 25° “percent of. estimated 
contractor | 
was, therefore, entitled to addi- - 


quantities. ‘The « 
tional compensation only to the 
extent that borrow and over- 
haul exceeded the a iimi- 


ete wwe eee 


‘The total deletion by the 


Government of an item pro- 


viding for a select: borrow. sur- 
face course in a. contract. for 


- ithe construction of Section 
 “G” of the Richardson :High-. 
way in Alaska entitles the con- 


tractor to an equitable adjust- 
_ment under the “changes”? ar- 
- ticle of: ‘the contract: when the 


185}. 
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item was deleted because of | | 


insufficiency of funds rather 


_ than ‘to meet. unanticipated - 
- field conditions, provided that: 
demon-- 


the contractor has 


strated a relation of cause and. . 


effect. between the deletion of _ 


the item and the consequences: : 


attributed . thereto. 


The con- 
tractor is entitled to an equita-° 

ble adjustment for preparatory. — 
work on a specialized plant de~ _ 
‘signed to. produce the select: 
borrow material economically’: — 
but not for another. plant 


which was either not acquired = 


for the sole purpose of perform- 
ing the deleted. item or which 
was abandoned as the instru- - 


ment for the performance of ~~ 


the item long before its dele-— 
-On the other hand, the 
contractor is not entitled to 


tion. 


any equitable adjustment by 


reason of difficulties encoun: -.-_ 


tered in finishing the ‘subgrade ~ 


when such difficulties were. due .- é eat, 


to its own haste:and inadequa- — 


cies. in finishing the subgrade _ 
prior to the deletion of the sur-. __ 
facing course, or by reason of _ 
the prolongation of the work | 
into another operating. season — _- 
when this was due to the same... 
cause, and to the failure of the - ca 
contractor to give timely no- — 


tice of completion prior to. the 


onset of winter weather. A | 


highway contractor may not 


maintain high-salaried employ- - 


‘ees and equipment during the. 


winter’ to complete work “that. aa 
had been virtually: completed. — 


at the close of the prior working 
season for fear that the: Gov- 
ernment might require exces- — 


sive repairs of winter main~ — 
tenance when such fear proved: . 


groundless. | 


‘In any event, a. 


claim that the failure of the - - 
Government. to perform its.» — 


‘obligations under a contract. *’ | 


16 
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‘resulted 7 ‘in’ the prolongition of | 
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CHANGES AND EXTRAS—Continued 
“in. the’ 


* the work into. another season. 


is a claim | for unliquidated — 


damages that may not be ad- 


- ministratively settled or al- | 


A contractor ae in exca- 


vating a trench for a sewer in. 
_ . Charlotte Amalie, St. Thomas, | 
Virgin Islands, in an area along 
the shoreline where a seawall 
and other waterfront improve- 
ments had been installed, en-~ 


1864 
te: _ hydraulic fill installed in con- 
~ nection: with the construction: 
: of a ‘seawall, encountered in a 

_ large part of the area extremely 

"i unstable soil conditions that 
- materially increased the costs 
|) of the excavation and made 
~ necessary a departure toalarge 


countered an unusually large 


number of submerged. pier piles 
that were extremely 


difficult 
to remove, in addition to piles © 
at. a site indicated on a sheet. 
of the drawings as the “Site of. 


_ Old: Pier’ Piles,” is entitled to os 


additional compensation either . 
“changed: condi- _ 
clause of | 


under .the 
tions” or. ‘“‘changes”’ 
the contract for the work in- 


volved in removing ‘such piles. =. 


AL general. site — ‘investigation 


clause included in the specifi- . 
cations was too vague to con-. 


stitute a sufficient warning-of .. 


the existence of submerged pile 
‘{ng-at sites not indicated.on the _ 


drawings, and the contractor. — 


may be said to have encoun- - 


- tered a “changed condition” 


either because the existence of 


the submerged piling was a 


subsurface : physical condition 


that differed materially from. ~ 


- the representation made in the 


drawing, or because the num- ‘ 
ber and character of the piles 
constituted an unknown physi- . 


_ eal condition of an unusual na=' | 


ture. differing materially from. 
those- ordinarily. encountered | 
and generally recognized as. 
-. inhering in work of the char-— 


acter provided for in the con- 


tract. 


To the extent that the: Pe 


submerged piling actually re- | 


on moved was in excess of. that sce 
| indicated on. the plans, there | 


Wwas also: a “change” 
scope of the work___.--..-_-- 
i; A contractor who, in- exca-- 
--yating the trench for a sewer in. 


INDEX: DIGEST | 


Charlotte Amalie, St, Thomas, 
Virgin Islands, in an area’ of 


extent from the methods of — 

the sewer pipe -pre- 

scribed in the specifications, is 

— entitled to additional: compen- — 

_ sation under the ‘‘éhatiged con 

» ditions’ clause of the contract. 
The statement in the Invita- ° 


laying 


tion for Bids that the trench 


> Page 
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for the. sewer was to be in: 


‘‘dredged fill” denoted, especi- 7 
ally in.connection with the sur-. ~ 


bank ‘area. Jf the fill was a 


classified fill, the contractor 
_ had<no «reason: to expect:the — 
_. difficulties it actually encoun- | 
: tered. While the specifications 
| did suggest. the possibility of — 
. minor difficulties, they did Nope = 
suggest. the highly abnormal _ 
actually encoun- ~ 
Since 


conditions 
tered by the contractor. 
the sewer line could not be suc- 


- cessfully. laid by following: en- 


face appearance of the area, a 4° 
classified fill rather than a spoil 


tirely the methods prescribed _ = 


|) in the. specifications, and. the - 
| Government acquiesced in the 
‘Hitthéds actually employed, 


the “contractor. is.also entitled 


| “to additional compensation un-_ . 


der the ee clause of- the. > 


© dOntrach sia kw werd ee ew we 


Under a contract for ine al oo 


. teration of.a diversion dam and — 
|-. the enlargement of a canal, the — 
|. -claim-of a‘contractor for com- — 
- pensation to cover the cost of ©. 
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| providing added protection for. 


theé'danas a ‘result :of'the-clos- 
ing by the Government:of the 
headworks of the canal in order 
_ to control an earth slide which 
occurred at a time. when the 


contractor; withthe permission. 


of the Government, was using 
the canal for diversion pur- 
poses, cannot be allowed un- 
der either the “changes” or 
“changed conditions” clause of 
the contract. 
the contractor to. proceed with 
such water control. plan’ the 
- Government did not. warrant 


that the canal would: remain © 


‘open even if repairs were re- 
quired because of an accidental 


earth.-slide. into: the canal. A- 
provision: of the specifications: 
that the contractor was to pass 

- 800 cfs of water through. the 


canal, after the: end of the time 


allowed for. its . enlargement, 
_ did not create a duty on the. 


| part of the Government: to al- 


- Jow. the contractor, under all 
to pass that 


- circumstances, | 
amount of water ene the 


‘A * onicantos who was per-.- 
forming a, contract to reha- 
_bilitate an existing irrigation | 


system. was obligated. under 
the - terms of the contract, 


which indicated that the oe 
was tobe delivered complete — 
_ and undamaged, to repair the — 


_ damage to such work caused by. 
‘flood waters resulting from an 
unusually heavy | rainstorm, 


even though it may not have: 
been at fault in constructing 


By permitting . 


285 


‘the protective works required | | 


by the. specifications. T 
costs of the repair work cannot 


. be allowed under the ‘‘changed- 


conditions’’ article of the con- 


A claim for padtional com- 


on pensation on the ground that 


The. 


312 |. 


| necessary 

- delays, caused by. such. sus=. 
A claim of. this, . ae 5 
character. is .for damages. fOr. 


- the 


_ contract, 


CHANGES AND: EXTRAS—Continued. 


the orderly sequence of ee ~ | 
contract work was disrupted, 
and - the performance of the. -- — 
work. ultimately brought eo en 


complete stop, by reason of. 
Government delay in furnish-.. 


ing material as required by: the — — | 
contract is not alowable.under .-. — 


the present standard form 
ends s.* 
clauses, or under a... 


“changed . 
‘‘changes”’ 


conditions’ 


“suspension. of work’ .clause... 
which reserves to the Govern- |.) 
ment, in. general. terms,. the > 


right to suspend the work and: e ; 


states that “this right to sus- Sack 


pend the work. shall not: be. 


construed as denying the con-. ae. 
tractor actual, reasonable, and. 62.3 


expenses . 


pension.” 


due. to. oe 


breach of -contract, and. is not. — 
within the authority of ad-: 


ministrative .. officers 


of the ~ 


Government. to determine pur- . .- 
suant -to the provisions. of the | 


standard. form. contracts, or 
such a 


= Suapension of work” . 


pensation because. of..a short- ... — 
age of marketable materials,...: 
which it. had a right to dispose ees 

of under the. terms of the con-: .. 
tract, may be allowed under. - 


“changes” 


article. of the. - i - a 
standard form: of Government tee 9. Moe 


construction contract. when: the one 


shortage was due to conduet.of. . cn ate 


the Government that reduced... . | 
the quantum of. the..clearing ...,: 
work to be done by the :con-:..°).. 


tractor. The contractor, how- 


ever, would not be entitled to © 


additional compensation if such’; - 


missing materials were : not i? iy ao : 
within the scope of the clearing... 


work to be. done” under. the a 


nee las, 
A claim of a ‘plearing con=) oF: 2° 
- tractor for additional. com-.  _ 


ee eee: 
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a certain yardage of the over-- 
excavation was utilized in en-— 


‘.Jarging areas of the tunnels * 


_ that-intersected with a tunnel * 
constructed under another con- — 


tract ‘must be rejected,. since 
whatever change was involved 


was made under another con- =~ 


tract, and did not in any way 
affect the quantity or char- 


acteristics of the work called 


for under the contract under: 
_ which the’ claimant contractor — 
operated, and the-overbreak 


charge was made» ‘strictly. in| 


accordance with the terms of .~ 


that contract_ won ot ipten- 


COMPTROLLER GEN ERAL 


When a. contracting officer 
. withheld from payments due 
. under a contract sums to cover 
contingent liabilities of a con- - 
' tractor’ by reason. of alleged . 


467 


- panying papers’ — 
5 (b) of U. 8. Standard: Form ~~ 





As the Comptroller General: 


has held that term: “a.eeom- 


? in-paragraph 


' Page CONTRACTS—Continued Page. 
ees as ea COMPTROLLER GENERAL—Continued a 
without the sanction of ‘the ~ labor. violations being investi-. 
Government after the passing - - gated. by him and by the 
of title to the contractor... 388] Department of | ‘Labor, but — 
When the: contractor has. made no findings of fact with 
not met the burden imposed on: — respect to the alleged. labor 
_it-of establishing by substantial .. violations and merely informed. - 
evidence the validity and ~~ the contractor that the matter - 
amounts of ‘its claims based was .being referred: to the. 
on the: “changed conditions’ Comptroller General, and when 
or “extras”? provisions of the. the contractor never requested 
contract, an appeal from ad- — the contracting officer to make > 
verse decisions of the contract-: findings of fact with respect to. 
ing officer’ must: be denied. the alleged labor violations — 
Specifically, the contractor has and did not complain of the 
the burden of proving that the _ withholding in its notice of = 
contracting officer was wrong © appeal, but only in a sub- =; 
in concluding that a proper site -— - sequent brief, neither the issue 
investigation would have en- of the alleged labor violations 
abled a reasonably. prudent — nor the propriety of the with-. 
and experienced contractor to holding is properly before the ~ 
have anticipated the ‘condi- Board of Contract’ Appeals. 
tions encountered. Ordinarily, -The submission ‘of the matter 
- statements.in claim letters are to the Comptroller General — 
_ not sufficient proof of-essential | did not constitute a finding of © 
facts which are ‘disputed _-__.. 4401 fact or decision. within: the <= — 
-A'claim made by a tunnel- © |. meaning of the “disputes”? ~~ 
ing contractor: for’ remission . < article of the contract, or-of the... 
of an overbreak charge because‘ regulations of the Board siccs. 38) 


include an Invitation for Bids, -: 


_and the provision for liquidated 


damages in the ‘present case, 
although mentioned in the 


Invitation for Bids, was not — 


included in the contract itself, 


23, ‘the 
not assess liquidated damages 
against the 


~ made on U.S. Standard Form 
‘Government. may. © 


contractor for’ >> 


failure to perform the contract == 


within the stipulated time. 


The ruling of the Comptroller — 
General. is no less applicable 


because the contracting officer 


in transmitting the contract 
‘to the contractor. also sent - 
him a purchase order for the 
same’ work. Since the con- 


_INDEX-DIGEST 
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- COMPTROLLER GENERAT--Continued :- Lat 


tractor | had. agreed. only : , to, . 
execute the standard form. of 


construction contract, the pur- 


chase order must be regarded 


as an -extranéous | ‘and © “‘uni- a 


CONTRACTIN G OFFICER» 


laterally issued’ document... BOL} 


During: ‘the. ee. of. "30. | 
days. allowed for. the taking . o 
of an appeal froma contracting ee 
officer’s. decision, made pur- 
suant. to. the “disputes” clause. 


of the standard form Govern-. 


ment contracts, the contracting _ 
officer may withdraw or change... 
his decision; and, if: he does so 
before an, appeal, has. been ee. 


taken, 


the, running. of _ the. -_ 


original period of, 30. days is, 


| tolled, and a new period com-. a. 


mences to run at, such time.as  _ 
the contractor receives a copy. |. 
of an. amendatory. or. substitute hes 58 


. decision, A. 


communication: -— 
from a contracting officer toa 
contractor, in order to amount: 


to a decision. that will start _ 
‘running the period. for appeal, 
must, at least, beso worded as... _ 
fairly and reasonably toinform.. __ 
the contractor. that a: _deter-. ihe 
mination under -the “disputes” cae 


clause. is intended._____- eee a 


When the. contracting officer: ~~: 


has considered claims on their'’:° | | 


merits, they are not: barred by ~- 
the failure of the contractor to: «. 
comply with -the. procedural ~~ 
requirement ‘of written notice: 
of the claims, and the -cir- —: 


ctumstance that. the: claims 


may have been considered by. 
the contracting. officer’ on ‘the «= _ 
merits. only: as: a-:matter’ of ©: 


grace, may not be given any =~ |: 
- weight ‘by the ‘Board. of Gon- 9: «4: 
tract Appeals. in: assessing the: 

merits of the claims on appeal.’ ~ 
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Under the “‘disputes” clause «:-, 
of the.standard-form Govern- -:..- 


ment...construction. contracts, =; | 


officer: 


2 CONTRACTING OFFICER—Continued 


|. the contracting | officer has. oe 
responsibility of apprising the ~ 


nil 


contractor of the basis for his’. ” 
decision, and underthe‘‘delays- © 


~ damages”’ clause, he has the’ * 
further responsibility of making ** 


findings of fact’ with: ‘respect: bee 
to the circumstances and extent’ 


of alleged excusable causes OF —s 
- A-claim for sdditional “out ee 
| pensation. made by a tunheling*: mary 


contractor: on: the. ‘ground that." | 
the omission’ of: certain drill: 


hole » 


information from’ the’ oe 
_ drawings: was a material mis-""-% 
| représentation isa’ claim: for con 


unliquidated damages” “which - i 
could‘not be considered bythe: 


DAMAGES ; 
‘Liduidated Demacen: 


a contracting: officer,. and. may*”: a 
not be considered by the ‘Board oe 


on appesl. ~-a>-22 Rie fig tea L486 3 


As’ the Coniptroller: Ce Fs 


companying papers’ 


has held. that the term | “aes: 
*in para- © 


graph 5 (b)-of U8. Standard =~ 
Form 23A is not broad enough’. - | 


to include. an‘ Invitation for) 
Bids, and ‘the: provision ‘fort 


~~ liquidated damages in. the 


present case; although men-" 
tioned. in the Invitation for. ; 


‘Bids, was not included in. the. ee 


contract itself,: made: on: We Si! 
Standard Form. 23, the Govern" “ts 
ment may not assess liquidated . . + 


damages against the contractor: 


for failure to: perform the con-:::: so 


the same. work. Since’ the 


| -tract’within the stipulated =: — 
| time. ‘The ruling of thé Comp-.. *: : 
-. troller General is no less appli-* ~ 
cable because the contracting «::: 
‘in. transmitting ‘the: | 
** eontract.:to the contractor ‘also: | | 
sent him a purchase order for 


--gontractor: had agreed only. to | 
execute the.standard form.of 3.1: 
| construction contract, ‘the ‘pure coe 


ose circumstances 
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| Ligtiidated Damages—Cc Se 


chase: order. must be vant 


as an. extraneous and uni- 
laterally issued document____- 
When there has 
failure to make provision in a 


contract. forthe assessment of 


been @ 


Page ‘CONTRACTS—Continued 
7 - DAMAGES—Continued — | 
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liquidated damages, such dam-_ . 


tages. may not be assessed _ 


against the contractor .° not- 
withstanding. his: failure to 


urge: this. as..a ground for. 
reversal, 
an example of “practical con- — 
struction” of the contract. by - 
the parties, :which has to.do- 


Such. failure is. not 


with.interpretation of itsterms 


a during | the ‘pened of one ‘ 


857 


| When, from. “the reported . bers 


‘ in the appeal. file, it. may be 


| inferred that two hurricanes, — 
each. of which lasted approxi- 


mately: 1 day, caused diffi- 
culties that delayed the work 


by approximately 2 days in = | 


in documents 


the aggregate, such delay was . 


ah, excusable and the contractor'is 

entitled to an extension of the 

‘3 time for Percy mane of Qiool: 
. _.: 440]. 


. Failure by. a contractor to. 
~ prosecute the contract work. — 
with the efficiency and expedi- __ 


_ tion required for its completion 


| _ within the contract time does 


not, in and of itself, disentitle 
the contractor. to extensions of 


time for such. parts of the - 
ultimate delay in completion | 
as are attributable to events, 


such as. acts of the Govern- 
ment. or strikes, 
excusable under the ‘terms of 
' the contract -.0222.-.----.-2 
_. A tunneling contractor seek- 

ing an-additional extension of 
time to cancel an assessment of 


that are. 


449 


liquidated: damages on the 
- groundthatit hadtoremovethe .— 





ages” 
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liquidated Damages—C on: ies 


tunnel inverts in winter weath- i | a 
er by reason of delays of the _ 


Government, in procuring : steel. 
| . must be denied relief “when it. 
appears that, the Governments | 


delay actually gave ‘the con- 7 | 


tractor a more favorable period 


of performance than it would ‘ | 


have had if the delay had 


‘never occurred, and the con- 
tractor has not shown that it — 
encountered during the period 
of performance “unusually se- 
vere weather” or other excus- 
able causes of delay within the _ 


meaning of the ‘“delays-dam~ - 


‘Unliquidated Wamanes. 


with the union that called the 


strike, and it was customary — 
for employers i in the area to pay — 


their employeesfor travel time, 


gence of the contractor within 
the meaning of the ‘‘delays- 
damages’’ clause of the stand- 


ard form of Government con-. 


struction contract, and does 
not entitle the contractor to an 
extension of time for the per- 
formance of the contract so as 
to avoid the assessment of 


| Lquidated damages. The ques- - 

| tion whether .the strike was 

unforeseeable and beyond the _ 
~ control of the contractor does 


were the fault — _ 
467 


| provision of the U.S. 
- gtandard form -of: Government. = 

. :eonstruction contract. 

contrary, the record shows that. 

the causes of delay, far from 

_ being excusable, v : 

ye of the contractor-. es i cieeke wtnne 


Onthe 


— ee AS strike precipitated | on vo 
the decision of a contractor to 

discontinue “paying ! 
ployees for travel time when. 
_ such employees were affiliated 


its em-. — 


is not an unforeseeable Gause:of: ~~ 
delay beyond the control and 
without. the fault and negli-. 


CONTRAC TS—C ontinued 


- tractor has. 
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not» necessarily depend on a 
+ determination of the legality 
. of the: conduct of the contractor. __ 

or of the union that called'the 

strike. While it is more readily == 

to be expected that the illegal = — 
conduct of an employer will) _ 
lead to a strike, the. converse ™ . 
of this proposition ig not neces- > ae 
sarily true, and there are many ~ 
in. which an ~~ 
employer can readily foresee. — 
that the exercise of ‘his legal’. 
“rights will lead to.a strike and — 

| delay the progress of the. work. 
| The total deletion by the = 
Government of anitem provid- 
. ing: for-a.. select. borrow surface 
course’ in a. contract for the. 


circumstances 


construction of Section “G” 
of the Richardson Highway in 
Alaska entitles the. contractor 
to an. equitable adj ustment 


_. under the “changes” article of 
_ the contract when the item . 


~ was deleted because of insuffi- 
ciency. of funds rather than to 


‘meet unanticipated field condi- 
tions, provided that. the con-. 
demonstrated. a 
relation of ¢ause and effect a 
between the deletion of the _ 
item. and the. consequences - 
attributed thereto. eho 
tractor is entitled, to an equi- OP 


‘The con- 


table adjustment for prepara- 


tory work -on a specialized 
plant designed to. produce the _ 
select.borrow materialeconom-. . | 
ically but not for. another plant. 


which was either not acquired 


for the sole purpose of per-: | 
forming. the deleted item or. =o 
- which was abandoned as the 
_ instrument for the -perform- 4 
ance of the item long before 
i‘ On the other - 
_ hand, the contractor is not ~ 
entitled to any “equitable: fadae 2 
justment: by reason: of . difficul-- “a. 4 


its deletion. 


“haste 
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ties encountered. in finishimg:;::: 
_ the subgrade when such diffis. ¢:: 

culties. were due to its.own: +: 
‘inadequacies m.ivs: 
| finishing the. subgrade © prior’ 
|. to the deletion of ‘the. surfacing «+ 
~ course, or by reason of the pro- :::i2 
longation’ of the work intoi-.. 
- another operating season when -::::: 
_ this was due to the same cause; «~~ 
and to the failure of the con- «: 


and 


tractor to give timely notice 


- 


. on: ' ° barat 
= ea 


ng Unliqiidated Tisinages—O0h;" 


:|. of completion prior to the onset ; - 
‘| of winter weather. . . 
! -. gontractor— may not maintain : :-: Spe 
‘| high-salaried .employees: and. "' — 
- equipment. during the winter ~~ 


A highway: Sree 


to complete-work.that had.been :". 
virtually ° completed at ‘the’ =: 


close of the prior working. . 
season for fear’ that the Gov~..-: 


ernment might require exces- hea 3 
sive repairs: of winter main-.- : 


groundless. 


tenance when such fear proved. =: 
In. any event; ‘a. 


claim that. the failure of the 
Government to perform ‘its...’ 
obligations under a contract: 3: | 


administratively — 
BOWE ic see Sse min oa 


A claim of a soatrantar ise - 


down allegedly due to Govern- » 


+-- costs ineurred during a shut." 


resulted in the prolongation of dee a 
the work into another season =’ 
is a claim. for unliquidated: =‘ 
damages that may not be ~:. 
snottio’. ‘Or meee |S 


ment regulation of storage. 


and diversion upstream from::..: 


a dam, in violation of an ex:. © 


press or implied agreement. of") 


the Government, is based on... 


a, breach of contract, and may. .... 
not. be administratively aaa Ba. 


| 285 
| A claim of a contractor for" 
|| damages for delay in its work“ 
‘| and additional expense, allegi:"* 
edly: due to’ the violation bys’: 


the Government of express: or ya 


OF «ey. * a - INDEX-DIGEST 
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| Unliquidated Damages—Con. ” 


implied obligations. of -cooper- | 


ation, is based on a breach.of Mined 26.2 eS oe 
contract, and may not. be ad-.: -A claim -for additional com- 
sIninistratively determined... pensation made by a tunneling ., 
A claim for:additional com-. contractor. on the ground that =. 
“pensation on the. ground that. ~ ‘the omission of. certain - drill. -- 
the -orderly .sequence of-the . | hole ‘information from :the 
contract work was disrupted, ... drawings -was.a material. mis- .. 
and the performance of the’. representation is a‘claim-for. — 
work ultimately brought toa... ~ unliquidated damages which. 
complete. stop; by reason of  — could not be considered. by the. _ 
iGoxernment:delay vin furnish-_ contracting officer, and may. — 
ing material .as'required by.the. . | not be considered. by. the Board. roa 
contract is not allowable under. ©. on appeal... - cD ets ee Sc ARG 


the present standard .form.... _ 

conditions” . and: 
“changes” clauses, or:under a: 
“suspension of work” clause 

which reserves to'the Govern- —- 


$ ee pe 


‘ment, in general. terms, the 


ight to suspend. the work and... 
states. that. ‘this: right to sus--. 
pend: the work shall not be | 

construed as denying the.con- .. . 
tractor actual, reasonable, and. -. 
necessary expenses-due to de- — . 
lays, caused. ‘by such suspen- 


sion.’’ .A claim of this charac- 


ter is for damages for breach. .., 


of contract, and -is not: within | 


the authority of administrative. 
officers of the Government to. :. 
determine. “pursuant to- the .. 
°previsions. of the - oe he 


form contracts, or such a ' ‘‘sus- - 


pension of work” clausez__.-_ - 


A claim -of a clearing con- - 


_. tractor for additional compen- 
gation. because .of increased. _ 

costs of performance, and be- _ 
cause of..a reduction in the _., 
Sales ° price. of improvements. 


disposable: by the» contractor 


_. under the terms of the con- - 
“tract, which resulted from ~ 
delays by. the. Government in 
‘furnishing possession. of. ‘such 
improvements is based on. a f 

. breach’ of: contract, and. may | -: 





DAMAGES—Continu:d..-: ee 
Unliquidated Be anees 64 on. 


not be administratively deter- 


“DELAYS OF CONTRACTOR. : 
A strike’ ‘precipitated by the | 
decision’ of a contractor to dis-. 
continue paying its employees 
for travel time when such em-* 
| ployees were affiliated with the 
union that ‘called the strike, 
and it ‘was: customary for’ em-" - 
ployers in the area to pay ‘their 
employees for travel time, is 


388 


not an unforeseeable cause of _ 


delay beyond the control: and — 
without the fault: and’ negli- : 


gence of the contractor within 
the meaning of. the “‘delays- 


| damages” clause of the stand- 


ard form of ‘Government con- 
struction contract, and does ae 
not entitle the contractor to" 


an extension of time for the 


performance of the contract SO : 
as to avoid: the assessment of ~ 


liquid ated 


damages. The 


question whether the. strike 


g was unforéseeable and beyond = 
the control of the contractor 


does not necessarily depend on 
a determination of the legality 


of the conduct of the contractor - 
or of the union that called the 
strike... While it is more read- o = 
ily +0 be expected that the ile ae 
legal - conduct of.an. employer - 
will lead to a strike, the con- 7 
verse of this proposition is not 


INDEX-DIGEST » 
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. DELAYS OF CON TRACTOR—Con. | 


necessarily : ‘true, and there are. 


. many. ¢ircumstances in which 


an employer can readily foresee . 


that the exercise of his legal 


rights will lead to a strike and 


delay.the progress of the work. 


A delay in the performance |. 


of the contract work caused by 
the contractor’s failure to 
- provide-.;enough. foremen or 
- workmen with the requisite 
amount: of.. 


“know-how”? to. : 


Page CONTRACTS—Continued . s 
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complete the- job within. the oe 


time’ specified : in the contract 


is not excusable, for. it is. the 


contractor’ 8 responsibility to - 
solve the technical problems 


incident: to the performance of -.. - 
the contract-work, even though -_- 
they may be of.a novel .charac- --. 


- ter, and to provide: competent 
employees. in, sufficient. num- 
_ bers to complete the. job, bar-. 


Ying unforeseeable. conditions 


or events,. within the oped pain es 
? 146 


~~ Where; a: aoe in. ie per- 
formance of the covitract -work 


is caused in: part. by excusable .. 


circumstances, such as. the en-. : » 


countering of a ‘ ‘changed | con-. 


| . dition,’ and-in- part. by inex- 


cusable circumstances, such as... 


a failure by -the ,contractor. to-~.. : 


make -adequate: provision for. - 
overcoming: known. or. expect- : - 
- able difficulties,. an -extension : 


_ of time may..be granted for so. - . : 
. much. of: the total period of de-..-. 
lay as fairly approximates the-. «.- 


amount of. time lost: by.reasan:’:. ve 


of the excusable: circumstances, vz.) 
even though the:time.so:lost-is .;.--::- 
not susceptible of precise: -de-:::-.: 
termination. because “of the: :..i: 


a - concurrent nature ort the Vari-:  .! 
*. 146 


- ous causes of delay. o2222.52+ 


A tunneling: santraclor seek- dng 


ing an additional extension of. - 
time to-cancel :an-assessment- - 


of ‘liquidated: damages:on the 


ground -that. it: Had to remove». - 


- period .of ‘performance | ~ 
usually severe. weather” or 


ment construction 


© 2B 


7 Pager 


DELAYS OF. CONTRACTOR—Con, . . 
the tunnel inverts..in..winter..-., 


weather. by reason. of delays. of | 


the Government-in procuring -.. 


steel must be denied relief when... 
_it appears that the Govern- .... . 
ment’s delay actually gave the 


contractor a. more favorable. 


would have had if the delay: 


period of performance. than it. . . 


had never occurred, and the 


contractor has not. shown that. 


it encountered . during. 
be 


‘the ; 
un~ 


other excusable causes of delay 3 : 


within the meaning of the “de~_ 
Jays-damageés”’ provision of the 


U. 8. standard form of Govern-~ 


On the contrary, the record 


contract. 


shows that the causes of delay, 7 


far from being excusable, were | 
the fault of the contractor. - - 


DELAYS OF GOVERNMEN T.. 


467 


A claim for: additional com=.._ foe 
pensation ‘on the ground that. 9. | 


the, orderly. sequence of the con-. . 


tract work was disrupted, and. - 
the performance -of the. work pigs’ 


ultimately brought: to. a com- 


< plete stop, by. reason of; Gov : os 


ernment: delay -in furnishing: . ~ 


material as required: by.: the | 
contract is:not allowable under-. 


the present -standard.-.form. 
“changed -conditions*’. 
‘“‘changes’’ 


and. .: 
‘clauses, .or under. &.... 


“suspension .of work” clause > 
which reserves to the: Govern~ ... 
ment, in.’general. terms, the. 


. right: to suspend the work and... 7 


states that ‘‘this right to sus-. _ _ 
pend the-work-shall‘not-be.con--..-.- 


strued . as: denying - the. con-:- Noe 
- tractor actual, reasonable, and. --.. ; 
necessary eens due:to de-. 
‘Jays, caused by such suspen-- .. 
A claim of this char-.... . 


sion.” 
acter is for damages. for. breach: 


of contract, and. is not. within... és 


the authority of. administrative. : /- aes | 


— 240 INDEX-DIGEST 
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has .not,. shown ; that 
| countéred during the period of. ~ =’ 


ernment 


appears that the Government’s 
| delay actually gave the con- 
_ tractor-a more favorable period 


of performance than it would © 


: ‘in -procuring steel 
mustbe:denied reliefi:when it : 


‘have had if the delay had never: ~ 


occurred, and the contractor 


- performance “unusually severe 
- weather” 
. causes: of delay within the 
meaning of ‘the 


-. standard form of . Govern- 
ment construction contract. 


On the contrary,’ the record . 


shows that the causes of delay, 


far from: being excusable, were- 
the fault of the contractor: . 
DRAWINGS — 7 7 


A claim for ee Cone 


pensation -made-by a tunneling .2 « 
contractor on the ground that’ 


it en-) °° 
or other excusable- ee 


| “delays... .". 
- damages” provision of the U.8.- - 


467] 


CONTRACTS—Continued ‘Page: 
DELAYS OF. GOVERNMENT—Con. DRAWINGS—Continued a. 
officers of the Government to it encountered “changed con- — 
determine pursuant to the pro- _ ditions” within the meaning of | 
visions of the standard form: - the first category of conditions — 
‘contracts, or such a “suspen- - _ specified in the U.S. standard 
sion of work” clause._....._.. 376] form of Government construc- 
A claim of a clearing con- 7 tion contract, namely condi- 
fees for additional compen- tions materially different from aoe 
gation. because:- of. increased ~ those indicated by the drawings * 
costs of performance, and be- — or specifications, cannot ‘be — 
cause of a reduction in the sales allowed where the specifica~ © 
price of improvements disposa- | tions provided that the geo- © 
ble by the contractor under'the - logical conditions were not | 
terms of the contract, which re- _ guaranteed, and that no’addi- ; 
sulted from. delays by the Gov- . tional allowance would be made 
ernment in furnishing ‘posses- : for tunnel excavation on. ac- 
sion of such improvements is . count of the nature or condi- 
based on a breach of contract, _ », tion of any of the material en- ° 
and may not. be. administra. -.-* |; countered, and the aera _ 

, tively:determined::-_-_-..-. 388]: although “they contained. in. _ 
_ A tunneling contractor seek-- ° * |, Summary form logs of explora: ee 
ing an additional extension of tion, or drill hole information, . oe 

_. time to cancel an'assessment of were in themselves only repre- 

a. ‘liquidated | damages on the ~ ; sentations .of what was found. . 

- ground that it had 1oremovethe _in the particular drill: holes _ 
- tunnelinvertsin winter weather | Tather than representations. Of “Lg, 
by reason of delays of the. Gov- ‘what the contractor would en- - 
ve | ; counter in actual excavation. = 


- 466 — 
A claim for additional: com-. 


pensation made by a tunneling be Mea 


contractor on the ground that 
‘changed con-. — 
ditions”. within the meaning. 
_ of the second category of con- 


it encountered ‘ 


ditions: specified in the U. S. 


standard form.of Government. 


. construction: contract,’ namely: 


conditions of .such an unusual. — 


nature: that. they could not» 
reasonably have been antici- — 
pated ‘by. the contractor, may — 


be allowed notwithstanding the 


culpatory “provisions in the 
specifications. 


Nevertheless, : 

the burden of proving a. claim 

| In the.second category “is a - 
fdirly*heavy one, sincéthe con-, 

tractor must-.show not only. . 


' inclusion of caveatory, or ex- 


that it encountered conditions ~ 7 = 


that were unexpected:to it but 


also that the conditions en- | 
countered. would: have been. + 


a INDEX-DIGEST 
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generally - regarded as nee : 
- pected by others engaged in 


the same type of operations. 
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‘Therefore, such a claim. must act 


be rejected when the record © 
contractor 

made only a hurried and casual - 
"pre-bid: investigation; the speci- 


shows that the . 


‘fications ‘required . the tunnels be 
constructed to be fully sup- .. - 


ported; the drill hole informa-— 


tion indicated the possibility of — 
encountering adverse geologi- 
cal conditions; and the per-- 


centage of overbreak experi- 


enced. by the contractor .was 
only slightly more than should 
have. been. expected in. view. 


of the - -geologi¢al: ‘conditions, .. ee 
and'the'slight' excess may. haves’. 


- been attributable to the. con-- 

tractor’s. methods of opera- oe 
, 466) 

A claim. for. ndditibnal com-- sig. AE 
pensation made by a tunneling | oe | 


contractor on the: ground that 


the omission. of. certain. drill 7 bas 


hole -information from. the 


: drawings was a material mis-- | 
-représentation.. AS); .B.; ‘claim. for oat 


unliquidated damages which 


could: not be considered by the. 
contracting officer,-and may. 
not be. considered by the: Board é 
on appeal. __. siesta 
a INTERPRETATION | | 


“Wheré the ‘spadifioations c eon- 


tain an approximate quantities | 


466} ee 
_ and other waterfront improve-- 


provision, a contractor is not 


entitled to additional ‘compen- 


| sation by reason ‘of underruns — 
in estimated. quantities of © — 


-erushed-rock blanket and rip- 


rap merely because the Gov- ~ 
ernment changed thé design - 
prior to the advertisement for | 
_ bids but. neglected to. correct 





_wthe- estimiates,.. ahs dnc. fact “the 


schedule ¢ quantities could have | 


been verified by the contractor 
from. mae information supplied 


. | certainty 


INTERPRETATION—Continued 9. 


:. by the drawings. and specifica... =. 
: The. mere..fact that .:, 


tions. 


4 a 


there was some degree. of. AMS sal a9 


and specifications. is 


ine estimating the. se 
quantities from the drawings, . ie 
| imma- 
| terial if the degree of uncer-.. 

tainty was not appreciable____"_ 


an) a 


Statements.in the specifica; .—. 


tions of a standard form. Gove os, te 
ernment contract to the effect... 


that: Government-furnished in- ee | 


formation ‘i is not: guaranteed, or, . ae 
that bidders are expected to in-....:; 


form themselves of all existing . tn | 


conditions, or that failure. tO: ... 
_ estimate correctly the difficul- . ,,. 
. ties attending the execution of... .. 
|. the work will not be a basis for... 
- relief, supplement. the General. ee 


Provisions of the contract, but. ae 


| do not supersede. or override. 
them, and do:not preclude the. _ 
allowance of extensions of time. ; 
| “changed. condi-_ : 
|. tions” clause in the event. the. . 


under. the. 


contractor encounters» condi- a 


tions that fairly; meet the ant. 
standards prescribed by: that aoe 
145 


A contractor who;. in -exca- rene 


 yating a trench for a sewer in 


Charlotte Amalie, St. Thomas, .. | | 
Virgin: Islands, inanareaalong = 
the shoreline where a. seawall Se 


|: ments had been-installed; en- . - 
| countered an unusually. large a 


- number of submerged pier piles oe 


that were extremely difficult.to 


, remove, in addition to piles Sad 
at a site. indicated on a sheet 


of the. drawings as the “Site of. eo > - 
Old Pier Piles,” is entitled to 
additional compensation either. 


under the 
tions” or “‘changes”’ 


‘changed . -condi- 
clause of 


the contract for the work in- : | 


_ volved. in removing such piles. 


A general site . investigation. ao 
clause included in the specifi- 


cations was too. vague: to con- a 2 


CON TRACTS—Coritinued” 


tion’ 


2% 


INTERPRET AT 0 N—Continued 


stitute ee sufficient warning of - 


the existence of submerged’ 7 


piling “at’sites not indicated ~ 


on the’ drawings, and the con-" 


tractor may be said to have en- 
“changed condi- _ 


countered a | 


either ‘because the ex-+ “Efe f 


‘ istence of the submerged piling _ 


was a subsurface physical con- 


dition that differed: materially 


from the representation made 


cin the drawing, or because the © 
number and ‘character ‘of the". 
piles ‘constituted an unknown 
| physical condition of an un- — 
usual nature differing materi- — 2 
ally from those ordinarily en- 
countered’ and generally rec- _ : 
ognized as inhering in work of ~ | 


the character ‘provided for in 
-To the extent 


that the submerged ‘piling ac~ 


the contract. | 


tually removed was in excess — 2 
of that ‘indicated: on the Spar ik 


there’ was also a “change’’ 


the scope of the rote . 
in excas 


A contractor who, 


254}. 


 vating’ the trench for a sewer ae 


in Charlotte: 


“Amalie, St. 
*-Thomas, Virgin Islands, in an 


area of: hydraulic: ‘fill-installed or 


in connection’ with the ‘con- 


| countered i in a large parts of the. 
area extremely unstable soil a 

conditions ‘that’ materially in- bie 
creased the costs of the’ excava~ peer 

tion and made~ necessary igen 
departure to a large ‘extent ~~ 
from ‘the methods of laying 
the sewer pipe prescribed in ° 


the spécifications, is entitled to © 


additional compensation tinder *' 


the “changed 
clause. ‘of the ‘contract. ’ 


e conditions” ae ; 
“The... 2 


statement in the’ Invitation for 
Bids that the trench for the ae 
sewer was’ to be. in’ oe _ “4 


fr’ ‘denoted,’ especially — 


connection | with’ thie’ ‘aurfacé” a 
appearance of ' the ~ area, ee 
classified All” ‘rather~ than . “3 sep 


_ also 


- contracting 


' allowed’: 


_INDEX-DIGE ST. 
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INTERPRETATION—Continued 
spoil bank area.” 


Page 


was a classified ail. the ‘eon oe . 


tractor had no-reason to expect. os 
the ‘difficulties it actually” en- 


countered. - While: ‘the speci- 


| fications did suggest the possi- oe: 


bility of minor difficulties, they = “~ 


did not suggest the highly ab~ eS 


normal conditions actually en- ~~ 


countered by the contractor. mate 


Since the’ sewer line could not’ 


be successfully laid by follows ° | 
ing entirely the methods. pre- 
scribed “in ‘the specifications, : 


and the Government acqui~ 


employed, “the 
éntitled © to: 


compensation - ' under 


_. When the sea asbae officer. = 
has considered. claims on their.» 


esced in the methods actually — 
contractor is 
additional ~ 
| ~ the © 
| “changes” clause the con-: era 


254. . 


merits, they are not barred by — 


the failure of the contractor to 


comply with ' the — ‘procedural’ ne 


Tequirement of’ written notice 


of the: claims, and the circum- -_ - 
stance. that the claims may - 


have “been. considered by: the 
Officer 


on ‘the ~— 


merits. only as a. matter ‘of o8 
grace, may ‘not be given any Nt 
weight by the Board of Con-" | 


“tract Appeals in assessing: the ~: *’ 
merits of the claims on appeal.” 
Under a. contract:.for. the. 


264 


alteration of a diversion.dam. <. 
and the enlargement of a... 


canal, the claim of a. contractor 


for compensation to-cover the. ee. 
cost of providing added. pro-. 


tection for-the dam. as a result, 


of the closing by the Govern-. -. 
ment .of the headworks of the... ... 


-eanal-in order.to .control, an 


earth slide which occurred at a ale 


time when the contractor, with. 7 


the permission | of the Govern-. ato 
ment, was using the canal for 


diversion | ‘purposes, eannot be 
under’: ‘either’ 


the 9°" 


& liquidated — damages. 


INDEX-DIGEST 
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INTERPRETATION—Continued © 
“changes’’ 


s’” or “changed: con-. 
ditions’’ clause of the contract. — 
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By permitting ‘the contractor: - 
to proceed with such. water 


control plan the.Government | 


did not warrant that the canal 


would remain. open: even if | 
repairs were réquired because ~ 


of an: aecidenta earth slide 
into the canal. : 


A provision 
of the: specifications that the — 
contractor. was to. pass 800 cfs 
of water through the canal,. 


after the. end Of. the time | 


allowed for. its enlargement, i. 


~ did not. create a duty on the 


part .of the Government. to ae 


allow. the. contractor, under all 
circumstances, 


A contractor who © was per- . 
forming. a contract to rehabili- . 


to pass that a | 
amount of water. through ae oe ate 
| _ 285). 


tate an existing irrigation sys- _ : q 
tem was obligated under the .. 


terms of the contract, which - - . : 


indicated that: the work was: to s e | | 


be delivered complete and. un- 


damaged, to repair the damage ates 
to such work: caused by flood- 
waters resulting from an “Un- . 


usually heavy rainstorm, even ae . 
though it may.not have been.at 


fault in constructing. the pro-_ 


tective . works required by the . 7 


specifications... 


The costs. of 


_. the repair: work cannot be, ale a6 
lowed under the ‘ ‘changed con-_ 


7 ditions” article of the contract___. 
‘As the. Comptroller General | 


has. held. that the, term, “ac. . ee 


‘company ing papers” 


in para-_ ipa 


graph 5 (b) of U. S. Standard | 
_ Form, 234. is not, broad enough 


to include aD . Invitation. for. | wt 
and the provision _ LOT 9253.7 
in the | 


Bids, 


present case, although, men-_ a 
tioned: in the ‘Invitation for 


Bids, ‘was not included: in ‘the’ 
contract: itself; made‘on U.S: 


Standard. Form :23, the. Gov-(::« - 


451755—58——6 


Since. 
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pa ie 2 


(Page 


ernment may not assess fig Si 


-dated: damages against. the ; © 


contractor for’ failure to per-.-_ 


form the contract within.the 
The ruling °. 
of the Comptroller General is - 
no less. applicable because the. . 
contracting officer in trans- 
_mitting the: contract. to: the 
contractor also sent him a pur-_ 


stipulated -time. 


chase order for the same work. |.» 


the — contractor - 


had . 


agreed only to “execute the .- 


standard form of construction...» 
contract, the purchase order a: 

must be regarded as an extra- - 
“neous and ay issued “ 


document_ Bate ee ae Be Oe | 357 


“When there’ has. been a; fail-".. - 


ure to make provision in a’ 
contract for the assessment of — 
_ liquidated damages, such dam-: “: 
ages on | 
' against the contractor  not- 


‘may not be assessed 


withstanding - his failure: tions 


“practical 


: urge. ‘this:..as ‘a. ‘ground for re--. 
! versal. “Such failure is not an - 

- example of. 
> Struction” 


con-*-* 
-of the contract by 9°: 
- the parties, which has to..do. .: 
- with interpretation. of its terms: : » 
during the period.of Sage 


— Acceptance by Pe Sontractor — | 
of a change. order: which stipu-:'-: 


: lates that no increase : ‘in’ the... 
 contract:performance time wilh... - 


be allowed ‘‘on account of the .- :: 


performance”’ of. the. work::de--:: 


secribed-in the order does. not. . 


— bar the allowance of an exten-- -.... 
sion of. time. on account. of °°: 
_ delays caused: by the action of 0:1 
' the Government in holding up: ©. 
: the job while the advisability. 
__of ordering such a cee Was... 
- being: ‘considered... aves esc ue ais 


' NOTICES - 


The ‘Board. of. Contrabt, aes bane 


peals will not reject a claim for = :' 


an extension:of ‘the perform... . ; 
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ance time of a contract becatise © 


of want of proof that’ the con- 


_INDEX-DIGEST 
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tractor has complied with an ~ .: 
applicable notice requirement 


of the contract if such require-_ 
ment is one that is subject to . 
waiver, and if no authorized 


representative of the Govern-. < 
ment has’ asserted | that ‘theo: + 


contractor failed to give timely 


notice or has asked that com-- — : 


CONUS CLO: 6 3 So 


- pliance with the notice Pesce ip 
quirement be proved. by “the ae 
145]: 


When the contracting officer. - a3 


has considered claims on their 


_ merits, they are not barred by ~ 
the failure of the contractor to 


eomply:: with: ‘the’ procedural: _ 


requirement of written notice: 


of the claims, and the circum- | — Pe i 


stance that the claims may - 


have. been considered by the - 
contracting officer on the mer- - 


its only as a matter of grace, 
may not be given any weight 


by the Board of Contract Ap-— 
__-peals in assessing the merits of. 
the-claims;on; appeal ————— , 


PAYMENTS ee 
When a contracting officer 


withheld from payments due — 


under a contract sums to cover ~_ 


contingent liabilities of a con- 


‘tractor. by- reason. of .alleged 
i labor..violations: being .inyesti-. 


gated by him and by the De- — 


- partment of Labor, but made. 
no findings of fact with respect 


_ to the alleged labor violations 


and merely informed the con- - 


tractor that. ‘the matter was ss 7 


being referred to the Comp- 


troller General, and when the | 


contractor never requested the 


: contracting officer to make 


- findings’ of fact with: ‘zespect to _ 


the alleged: labor - ‘violations 
| and did not complain of the 

withholding in its notice of — 
appeal, but only in a subse- 
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quent» brief; neither. the ,issye. 


- Page 


of the alleged labor violations. 


nor the propriety of the with-__ 


holding is properly. before the 


Board of Contract. Appeals. 


The submission of the matter 
to the Comptroller General did 


not constitute a finding of fact. _ 


or decision within the méaning ~ 


of the ‘‘disputes”’ article of the 


contract, or of the regulanons: | 
of the Board_u_-----: ia Se ene ‘ 


PERFO RMANCE 


38 


_ The total ‘deletion ie the 


= Government of an item pro- | 


viding for a select borrow sur- _ 


face course in a contract for 


the construction. of Section 


PAG? of the: Richardson: -High- 
" way in Alaska ‘entitles the con- _ 
tractor to an equitable adjust- 


ment under the “changes” ar- 


ticle of the contract when the . mos 


} item was deleted because of | 
insufficiency of funds rather - 


than to meet unanticipated 


effect between the deletion of 
attributed thereto. 


ble adjustment for preparatory 


|: work on a specialized plant. — 

[i designed to produce.the select. 
borrow material economically — 
but not for another plant 

_ which was either not acquired. 

- for the sole purpose of per- _ 

_ forming the deleted item or ~~ 


- field conditions, provided that 


: the contractor has 


wae demon- 


. istrated-a-relation of. cause; sand... 


oY: the item and the consequences 
The con-~ 
- tractor is entitled to an equita- 


which was abandoned as the 
instrument. for the perform- —_ 


|: ance of the item long before 
“On the other 


its deletion. 


- hand, the contractor is not | 
-. entitled to any equitable ad-. 
justment by. reason of diffieuls : 
|. ties encountered in finishing — 
iS the subgrade when such diffi- - 

. culties. were. due to its own a 
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haste and inadequacies in fin- 
ishing the subgrade prior to 


the deletion of the surfacing: . 
course, or: by reason. of the 
- inrclonsation of the work into 


another operating season when 


this was .due to the same: 
Cause; and: to: the-failure:of the 
- contriietor to give: timely'noti¢e - 


of completion prior to the on- 
set of winter weather. A high- 
way contractor May: not main- 
tain high-salaried employees 
and equipment. during the 


-winter to complete work. that - 


~ had been virtually ‘completed 
at the close of the prior work- 


ing season for fear that the 
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Government. might require.ex-.» . 


cessive, ‘repairs of. winter niain- 


- tenance when such fear proved. 
ae : In. any. event, a. 
claim that the failure of the 


groundless: 7 


Government. to perform its 


obligations | under a contract: . 


resulted in the prolongation 
_of the work into another season 


a damages’ that’ may not be :ad- 


| ministratively settled or al- 


A ‘contractor who was en-— 


tirely cooperative, and who 
‘would have provided addi- 
tional works to protect its op- 


verations in: rehabilitatingy an. 
existing irrigation system, if 


such works had ‘been clearly 
demanded or even suggested 
by project personnel, cannot 
‘be held to have been negligent 
in the conduct of its opera-~ 
tions when. a storm occurred 
that proved to be of - such 
magnitude that its 


conse- 


- ipa. claim. for. unliquidated | | 


185], 


 quences:could hardly.-be-said to. ... 


have been foreseeable either. by 
the. contractor or by. project 
personnel. The burden of 


proving that : the contractor.” 


WAs - negligent: rests on the 


- Government . in. such ‘cireum-~-: 
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stances, and this burden can- __ 


not be sustained simply by © 


showing failure on the part of 


| ‘the contractor: to. coordinate. : My 
effectively the work of its sub-. 


contractors, so that they would. 
perform the subcontracts. on. 


. time,: if the prime contractor. | 
- - did’not’ breach: its obligation‘of ' 

' timely performance towards: 
the Government, nor by show- | 
ing that the prime contractor - 
| performed other acts in the: 


course of construction which 


may not have been causative. 


factors in magnifying the dam-. 
storm. —_—- 


age caused by the. 


: However, the contractor was. 
. guilty. of. negligence: when, . 


having” ‘eompleted ‘a, Se asteway”” 7 
structure, he failed to place the 


'. backfill above the structure.for: 


a period of. approximately 6. - : 7 
‘|| months prior to the storm, ~~ 


. since -such neglect. would ex. — 
| pose the structure to. damage 
even in an orcinaay:. = : 
BOABON S26 668 ce ea es 
‘The: question: wihietiner, acon- - 
tractor who was engaged in. the © 
rehabilitation of .an existing 


irrigation system may be re- | 


' quired. to repair. storm dam-~_ 
: age to the work outside :the . 
pay or neat lines of the con-- 


tract: -depends.:,in,,large..part. | 
upon whether the. contractor he 
was negligent in its operations — 


prior to the occurrence of the ° 
the | 


storm..-Although under ~ 
terms of the contract the con- 


tractor was required to repair 
the storm damage irrespective - __ 
of fault on its part, this obliga- . 


. .tion would ‘be limited to the . 
: restoration of the work it. had. 
Tadertaken’ under: the; contract. 


On the: other hand, if the: con-- 
tractor: were guilty. of uegli-. © | 
gence in. the conduct. of its. . 
operations prior to the storm; 


. it would be-obligated to repair; -.. 


30. — , INDEX-DIGEST 


that there was a-causal connec-. - ~. 
tion between: such: work and 


the damage to ‘the: contractor’ el & 
sie Ge Pe BL | 
In order 40 pera inspec= -. .: | 


tion of: damage caused by a. : ; 


flood . resulting from an un- i 


usually heavy rainstorm-a'con-. —- 
tractor. could be':required to. 
-dewater a headworks structure: ©. 
_ inundated :by: the flood waters ©.» 
when: the: contract provided’ =. .: 


SPECIFICATIONS | 


Where the seuptilontions con- 3° 


tain an. approximate quantities 


provision, -) contractor is. not:-°:.58t 
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any damage. attabtable to its . that the contractor was to: — 
negligence, whether within or - provide without cost to the — 
without the pay or neat lines. Government reasonable facili-. —- 
However, even though the con- ties for-the inspection of the © © 7 
tractor were not negligent, the — WOPkKo2. 2 .e.o20 28 oo Pea OTS 
- scope of-its obligation to repair ° A elaim for additional com- °- ~ 
storm damage would:not‘be:so © - pensation made by a tunneling ~— 
narrow that it could not be re-. | -contractor.on the ground that 
quired to do any work that was it was compelled to excavate 
outside the pay or neat lines, two inches below the spring 
nor so wide that it could be re- lines of the tunnels throughout os 
quired to restore any property ~ _ their lengths in order to pro- 
of the Government that may _ vide space for installing steel - 
have been damaged by the. |. lagging outside the steel ribs — 
storm. Thus, the contractor; ~~ | must be rejected. when the con-  -* 
who was required to make an’ --- | tractor ‘was paid, in accordance ae 
“opening: through an. embank- with the provisions ‘of the spec- 
ment; was not obligated to:re- © _ ifications, for such additional: © | 
build. other portions of it;: Ir- excavation in: the reaches’ of — 
. respective of the relationship _ _ the tunnels as ‘was necessary'to 
of this work'to the restoration © permit the installation of steel — 
of the area excavated by the - lagging, .and the installation of 
contractor or: to: the comple- steel lagging was wholly un- — 
tion of other: features of the -- |. necessary in other long reaches a 
contract work__.oi2yirecus.. -- 3121, of the tunnels._--_~-.- i eaten 466 
- A contractor engaged in re> -: | pare ASE” pre ae a . ok en 
l 7 . a 
: habilitating an. existing irriga | Acceptiaice. by: = contractor. 
tion system should expect that... :. | 
«Of a change order which stipu-. . 
some- maintenance work - and: , need 
| lates that no. increase in the . , 
even minor construction work. - :. ee 
: a See hae - contract performance time will 
will be. performed ‘during - the. : oe 
_— eae ‘ “be allowed “on account, of the 
construction period of the con-. — se = 
a | i cate gM performance of the. work de- 
tract, and the fact that.such.~«. | J es 
Geek ee es | | scribed in the order does not... 
work was performed does. not wee 
Pe ens bar the allowance of an exten-. he 
excuse the contractor from re- a 
ce as | men tion of time on. account ‘of de- s, 
pairing damage caused by flood Ae ae 
oe : behecet. « lays caused by the. action of. _ 
waters - resulting from an.:uD- - 
po eee ves - the Government. in. holding up. 
usually. heavy... rainstorm. Fe 
: ate, hae of the job. while. the advisability _ 3 
This is especially’ so.when the.» : a och fig 
coutractor:has failed to show:.: .. ]- OL OF ering. suc %, CHANZS Was . rag fe 
. being. gonsideke yes sarer*s _» 449 


entitled ‘to additional compen: : 


- gation by: reason of: underruns °:. 3! 
in estimated :::quantities of: = 


crushed-rock blanket and: rip-.:. 


. rap merely because: the ‘Gov-=' - ar 
ernment changed -:the. design - 


prior +o the :advertisement.for ::* 


'- Cations. 
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- bids. but neglected. to: ey ae 


the estimates, if in. fact;.thee.i: 


schedule quantities:could have =. 
been verified by the contractor: 


. from the information supplied i ee 


by the drawings.and .specifi- -- 


“The mere: fact that 


there was some degree of un-. » 
certainty: in’ estimating the. © 


‘quantities from the drawings. =: — 


and: specifications: is imma-. ~.. : 
terial if the degree: of uncer- =: 


. tainty was not: appreciable.:.~- 


ae 97 


Under a. contract: forthe: : 


- construction: of Section ‘G”’ 


of the Richardson Highway: in.’ 
Alaska, the. contractor is: not: «+ 


entitled to: additional: compen- 


nea ae 


‘sation under the “changes” and: > 

“changed. conditions” articles.” 
-of the contract, notwithstand- ee 
‘ing the fact thatthe locations |: « 


‘and yields. of the borrow: pits. -: 
‘indicated on the: plans did. not» =: . 
reflect the yields of the-borrow:. 
Noth - 


“pits used in construction. 


only did the ‘Government: NOt. , 
guarantee the: data. indicated .;.% ~ 
in. the plans and: reserve the... 


Tight to establish ‘substitute. a 


. borrow: pits: when. pits: ‘indi- . : 


Vie cated on the drawings failed...) 
‘but the. Government also under : 


Ce ree 


the terms: of the special :pro- =. 
Pensa the conver oe: ey 


ing. the © “‘changes’’: 


and: .. 


“changed conditions?” piidies Pie 
reserved ‘ the: right to. make 
changes in. the plans to. meet: ae 
‘unanticipated field: conditions, »:.. 
and limited the :rightof the. — 
-contractor.to additional com-: 


‘pensation to instances in which... / ~ 
there were: overruns or under-: 
 Tuns in excess of 25"percent of. - 
‘The 


estimated | - - quantities. — 


contractor was, ‘therefore, en- 3 . 
titled’ to additional ‘eompen- ee 


: sation only to the extent that. is : eau 
| borrow and overhaul exceeded. eae “= 
1851 


the. stated. limitation..-. apes ms. 


tract. 
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igs 


~ Poge 


‘The arinsion uci hee: a cols: . 


_ tractor who was engaged in sf 
_ the rehabilitation of an existing. — 


irrigation system, may :be re- ) ~ 
quired to: repair storm damage. 
to the work ‘outside the: pay: 
or neat lines. of the contract... . | 
depends in. large: part upon ... « 
whether the contractor was: -: 


negligent ‘in 


2D its operations: 
_ prior to the: occurrence of the. > 
— storm:: . Although under. the...) 


terms of the ‘contract the:con- 


restoration of. the work it. had. 


| undertaken under the <-con-'. «. 
On the other hand, if ~: 
the contractor were guilty of _ 
negligence in the conduct of its: : 


tractor was Tequired to repair’. ' 
“the storm. damage itrespective ~~ 

| of fault.on its part, this obliga-..::. 
| ‘tion would be limited to the: « « 


operations prior to the storm, . | 


| it would be obligated to repair’ — 
. any damage attributable to-its... - 
-negligence, whether within: or... ° 
- without the pay. or neat lines... 
However, even though the con-: = 


wa 
al 


tractor were not negligent, the -- 
scope of its obligation to. repair: als 


storm damage would not be. SO: .: 
narrow. that it could. not. be:: =. 


required to do any work that .. 


was outside the pay or neat ~ _ 
|. lines, nor so wide that it could». : 


be required to restore any - 


“property of the. Government... ©: 
that may have been damaged : 


by the storm. Thus, the con-. 
tractor, who was required to... 
make an opening through an. ©’ 
embankment, was not. obli- =>: 
gated to rebuild other portions ~~: 


.| of it, irrespective of the-rela-...: | 
| tionship of this work to the. - 
. restoration.of the area exca-. 
_ vated .by the contractor or to -. 
the completion of other fea-... 


tures of the contract work_-__. 312 


. Aclaim made by atunneling. » 


a contractor for remission of an 
overbreak. charge ~ DeeeeS. Bos: 


32 48 ‘INDEX-DIGEST 
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be allowed notwithstanding - 


the inclusion of caveatory, or 





- made for tunnel. excavation on | 
| account of the nature or condi-| 
|. tion. of. any of the material. 
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certain yardage of the | over- exculpatory prorson in-the 
excavation was utilized in en- - specifications. » Nevertheless, Ast 2 
larging. areas of the tunnels. the burden of proving a; claim. 
_ that intersected with a tunnel. . | in the second category is a 
“constructed tinder: ‘anotheréon-: cee “fairly «heavy? -one,:since*' the: >’ 
tract must be rejected, since... | contractor must show not only - 
_. whatever change was involved - ‘| that it encountered conditions. 

. was made under another con-. that were unexpected to it but. ©: 
tract,;.and did not in any way. also that the. conditions en- .:.- 
affect the quantity or charac- countered. would. have been =: 
teristics of the work called for generally regarded as unex-.» 

under the contract under which 4 pected. by others. engaged: ih eager 
the claimant contractor oper- - 4 > the same type of operations. ae 
ated, and the overbreak charge - Therefore, sucha claim must: 
was made: strictly in accord- “be rejected when the record. 
ance with the terms of that . | shows thatthe contractor made. 
GOntratta 2 ed ee ek _ 466: only a hurried and casual pre- 
A claim for additional com-~ | bid investigation; the specifica-: 
pensation made bya tunneling : tions required the tunnels con-: : 
: contractor: onthe: ‘ground:that = a oe »- structed: ‘to: be: fully: supported ; Ne 
it was compelled to excavate the drill hole information indi- © — 
 two-inches below the spring cated the possibility of encoun- =. _ 
lines of the tunnels throughout _ tering adverse geological condi- — ~ _ 
their Jengths in order to pro-. tions;.and the percentage of : . 
vide space for installing steel overbreak experienced by the. . 
lagging outside the steel ribs contractor. was only slightly: ” 
must be rejected when the - | more than should have been - 
contractor was paid, in accord- © | expected in view of the geo- __ 
ance with the provisions of the |. logical conditions, and the — 
specifications, for such addi- —Ss_ |... slight. excess. may have been _ 
 tionalexcavation inthe reaches _ attributable to the SOntEaGeOr: Bo  F 
_ of the tunnels as was necessary methods: of. operation - ~.-----. 466. 
to permit the installation of: A claim for additional com- 
steel lagging, and the installa- pensation made by a tunneling 
tion of steel lagging was wholly. contractor on the ground that. 
unnecessary .in other .lomg . | __ it encountered ‘‘changed:condi- y 
~ reaches of the tunnels_._-._.. 466| tions” within the meaning‘of 
A claim for additional com- - the first category of conditions 
pensation made by a tunneling specified in the U. 8. standard — 
- contractor:on the ground that ~ form. of: Government construc-. -_ 
it encountered “changed condi- tion contract, namely . condi-:. 
tions” within the meaning of . 4 tions materially different. from - 
the second category of condi- -_ those indicated by :the draw- . — 
tious specified in the U. 8S. ings or specifications, cannot be | 
standard form of Government _- allowed where. the specifica- 
- construction contract, namely - tions provided that the geo-. . 
conditions of such an unusual. logical. conditions were not | 
nature that they could not guaranteed, and that no addi- 
- reasonably have. been antici- — tional allowance . would be | 
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- eneountered, and the arawiaesl 
| although they 


contained in 


summary form logs of explora- _ 


— tion, or drill hole information, 

-_oWererinthemiselves.only:repre- 
 gentations of what was found’ 
in the particular drill holes 
rather than representations of — 
what the -contractor would - 
encounter in actual - -excava- 


SUBCONTRACTORS AND ‘rigs ay 
A. contractor who was en-. 


| _. tirely cooperative, and who _ 
would have provided addi- 


tional works to - protect its 
operations in rehabilitating an 


existing irrigation system, if. 
-such. -werks ,had_.: been, clearly. 
demanded. or even suggested 


by. project personnel, cannot _— 


be held ‘to have been negligent. | 


_ in the conduct of its operations 


when a storm occurred that 
As proved to-be of such magnitude 


that its consequences could” a 
hardly be said: to — have been. 


foreseeable either ‘by the con- 
tractor or by project personnel. 


circumstances, and this burden 
cannot be sustained simply by 


showing failure on the part of. 
the ‘contractor. to: coordinate. 
effectively. the work. of its 


subcontractors, 
_. would pe 
tracts on time, if the prime 


80 that. they 


contractor did not breach its 


perform the subcon- | 


_ The burden of proving that the ~ | 
contractor was negligent. rests. 
on the Government in such | 


_ obligation of timely perform- 


ance towards the Government, 


nor by showing that the prime 


contractor performed other 
acts in the course of construe- 
tion which Inay. not have been. 


causative: factors i in. magnifying 
‘the » damage. caused’ by the 


storm. However, the 


con- — 


tractor was guilty of negligence -_ 


structure. for. 


466. 


Ho. project ‘ “pérsonnel,' 
| held to have been negligent in 

the conduct of its operations. — 
1 when a storm occurred that. 
| proved to be of such magnitude — 


| factors. 
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SUBCONTRACTORS eae SUP- 
PLIERS—Oontinued 2 . : 
|. when, having quuipietan: a. 


33 
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wasteway structure, he failed = 


to place the backfill above the 
a: period of. 
i approximately 6 months prior. 
|. to the storm, since such neglect — 
_| would expose the structure to . 
damage even in an ordinary - 
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AC contractor who was. en- | 
and who 


tirely cooperative, 


312 


would have provided addition-.° 


val works to protect its opera- 


tions in rehabilitating an exist- 


- ‘Ing irrigation system, if such 
-works had been clearly de-' — 


manded or even suggested by. - | 


that its consequences could 
hardly be said to have been 


“cannot be : 


_ foreseeable: either by the con- 
tractor or by project personnel. 


The burden of proving that the - | 


contractor was negligent rests: 
on the Government‘in such‘cir- 
cumstances, and this burden 
| cannot be sustained simply by ©. 
showing failure on the part of _ 


the contractor to coordinate 


effectively.the:work.of:its subs. 

‘contractors,'so that they would - 

_ perform the subcontracts on — 
time, if the prime contractor _ 
did not breach its obligation of 

|. timely . performance towards -— 
_ the Government, nor by show- 

| ing that the prime.contractor _ 
7 performed other acts in the- 
course - of construction. which. 


may not ‘have been causative 


ing ‘completed a. wasteway 


in . magnifying the. 
damage caused by the storm. 
However, the. contractor was 
- guilty’ of. negligence when, hav- | 


_ structure, he failed to‘place the 


“ evidence--the ~validity 


- the 


ie conditions” 


340 
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backfill above the structure for ° 


a period of approximately 6 ~ 
months prior: to the storm, 


since such ‘neglect would. ex- 


pose ‘the ‘structure to damage 
‘even in an ordinary rainy season:_ ~ 
Wien the contractor has not : 


met'the burden imposed ‘on it 


: 312 


‘of establishing - by substantial ~~ 


and. : : aie 


amounts of its claims based on.: 


“changed conditions’ or - 
“extras” provisions of the con-. 

tract,.an appeal from, adverse.. 
_ decisions of. the contracting 


officer must. be. denied. Spe- a 


 cifically,. 


the. .contractor. . has “3 


the burden of proving that the... 


_ ontracting officer was wrong - 
in concluding that a proper 


site investigation. would have - ° 


a enabled a reasonably prudent 


-and experienced contractor to 


have.: anticipated the condi-.. . 


tions encountered. Ordinarily, 


statements in claim letters are . 


not sufficient proof of essential . . 


i facts which are disputed_-_.. . : 440. 


‘SUSPENSION AND TERMINATION. © 
A claim for additional com- © 


= pensation on the ground that: ° 


the orderly sequence of the con- 
tract work was disrupted, and 
the performance of the work: 
ultimately brought to a com- © 
plete stop, by reason of Gove” 


ernment delay in furnishing 


material as required by the con- 7 - 
tract is not allowable under the ae 
"present standard form “changed - 


and « “changes” 


clauses, or under a “suspension <\ 


of work” clause which reserves — 
to the Government, in general’ 


terms, the right to suspend the 


work and states that “this right 


to suspend the work shall not’ 
be construed as denying the 
‘contractor actual, reasonable, ee 


and necessary. expenses due to. 


delays, caused by such suspen- ; . | 





SUSPENSION AND. TERMINATION— 
_ Continued 


sion.’ 


A claim OE. this ‘ees 


‘Page 


ee for damages for breach. 
of contract, and is not within .- - 
the authority of administrative a: 


visions of :the standard. form. 


officers. of the-Government to) 
determine pursuant to the. pro-: 


contracts, or such a “suspen- - 
sion of work’’. clause. 2-2 -- | 
es When a contractor breaches _~ 
| a contractual guaranty, by fail- 
|. ing to remedy faulty materials 


B76 > 


or workmanship within 1 year _ 


following the -Government’s 
| final acceptance ‘of the work; ea 


the contracting officer, under © =, 


the standard form of Govern- 
ment construction contract, is 


entitled: to terminate the: con- a 


have ‘the necessary 


tractor’s right to- ‘proceed, to 
repairs — 


made,' and to assess their cost 


| . against; the contractor - - - = a 


UNFORESEEABLE CAUSES — 


~ 440 


A strike precipitated by. the ie 


decision of a contractor to dis-_, 


continue paying its employees . its | 


| for travel time when such. . 


employees were. affiliated with .: 


and . Maite was 


their | -employees 


cause of. delay. 


the union that called the strike, 
customary. for. 
employers in the area to pay . | 
for travel... 
time, is not. an unforeseeable _ 
beyond tHe». .: 
control and: without the fault. 
and. negligence. of the contrac- 


tor within the meaning of the i 


*‘delays- damages”’ clause of the oe 
standard form of Government _ 


construction contract, and does vleoe 
not entitle the contractor toan. .. 


extension of time for the per- . 
| formance. of the contract.so as - 
— to, avoid the. _assessment. of, | 


ie liquidated. _ damages. 


question whether the strike was 


unforeseeable and beyond the . 


control .of the contractor. does 


The. 


not necessarily depend ona. 
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UNFORESEEABLE CAUSES—Continued 
determination of the legality. ~ 


of the conduct of the con- 
_ tractor or of the union that — 
called the strike. 
more réadily to be expected — 
that the illegal conduct of an 


While it is 


employer will lead to:a strike, 


the converse of this proposition © 


is not necessarily true, and 


there: are many circumstances. 
in which an employer — can | 


readily foresee that the exer- a 


cise of his legal rights will lead’ ~ 


to a strike and delay the PEOe: 


ress. of the: WORK 225s ou oes | 
Where a delay in the per- — 
_ formauce of the contract work 
“is caused in‘part by excusable 
‘such as the =~ 
“changed . 
- condition,” and: in’ part by. 
inexcusable circumstances, | 
such as' a failure by the con- | 
tractor to make adequate pro- . 
vision for. overcoming. known — 
or expectable difficulties, an — 


circumstances, 
encountering of a 


Bg 


extension of time may be — 


granted. for so’ much of the » 
total. period of delay. as fairly - 


approximates the. amount of 


time: lost by reason of the a6 


excusable: circumstances, even -. 


though: the time so lost is not 


- susceptible of: precise determi- | 


nation because ofthe con- — . 


‘eurrent nature of the. various: 
causes of delay______._- bites.) 7 
Compliance with contractual - 


- ‘provisions requiring: that: the .. - 


contractor: exercise - 


— historic | buildings, 


a high | 
degree of care for the safety of 
users’ of. 


public ‘streets, and persons‘and... _ 


_ property generally. 


in the 


vicinity of the site.of the con- .. _ 


- tract.work, and observe munic- 
upon the — 
manner in which the contract | 


ipal restrictions: 


work may be done, is not in 


-and-of itself-an. excusable cause: . - 
146 
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- weather” 
causes of delay” 
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Pe “‘delays-damages”’ 
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_ A contractor who claims that 
the contracting officer erred“in 
denying a 


whole-or in part,: 


was denied by. the Son acuny 


The. term ‘ eauaunlle. severe - 
“excusable 
paragraph of .- 
_ the standard form Government .. ° 
contracts means only weather... :. 


in. the 


surpassing in severity that 


usually encountered or reason- 
ably to. be expected in the — 
particular locality during the 
time of -year. involved:..__._~- : 
‘When from the reported cir- 
cumstances in. documents in 
the appeal file, it may be in-. 
' ferred that two hurricanes, each 
. of which lasted approximately ~ 
“J. day, caused difficulties that. 


request. for an: 
extension of. time, whether in... 
has. the | 
- burden of proving the existence: _ 
of facts sufficient tosupport the — . 
_ granting of such extension of - 
‘time, or of so much thereof’ as 


oo: 


Page 


Ae 


M46 


delayed the work by approxi-. _ 


mately 2 days in the aggregate, 


such delay was excusable and. ~ x 
the contractor is entitled to an . 


extension of the time for Perr. 
formance of 2 days__...---+- 


440° 


- Under the “‘disputes’’ - aaase Sa BS a 
of the standard-form. Govern-..°: | 


ment-- construction contracts, . 
the contracting officer has the. .- 
responsibility of apprising the. - 


contractor of the ‘basis.for, . 


his decision, 


and - under. the: 
clause, he. 


has the further. responsibility 7 


of making findings of fact with. 


respect to. the circumstances __ 


and extent of alleged excusable 


causes of Gelsiy Sodio S 
The presence in a contract of 


in order to. 


449) 


specifications that. necessitate . 
reference to the catalogs of - 
various dealers 7 
_ identify the types, styles and — 
sizes of. required articles con- - 


CONTRACTS—Continued : 
UNFORESEEABLE CAUSES—Con. 

- stitutes:.an® excusable: cause :of 
delay if. the specifications are: 
ambiguous, by reason of such 
circumstances as the use by a 
named dealer of the same 

~ number to designate different 

.. articles in different catalogs, 
but not if the specifications are 
unambiguous-_ ---._---_----- 

_ Delays in the completion of 
a building caused by the issu-.° .» 

- ance of Government purchase “ 
orders that necessitate defer-- | 
ment of completion of the: | 
building until the articles spe- 
cified in the orders can be > 
procured and installed are 
excusable__.__.._2.--_---.--: od 
The issuance by ‘authorized 
Government. personnel ‘of in=' 

structions or requests that — 
progress of the contract work :: 

be held up while consideration 
is being given to the advis- | 
ability of making changes in ~: 
the ‘specifications constitutes: 
an excusable cause of delay..- 
Failure by a contractor to — 
prosecute the contract work: :— 

with the efficiency and expedi-:: 
tion:required for its:complétion:,- 

_ within the contract time does: 
not, in-and of itself, disentitle .- - 
_ the contractor to extensions of 

time for such parts of the. ~ 
ultimate delay in completion - .° 
as are attributable to events, 
such as acts of the Govern-..- 
ment or strikes, that are 
excusable under the terms of 

the contract_-_---220004--L6° ° 

| A tunneling contractor seek- © 

_ ing an additional extension of 

_- time to cancel an assessment 
of liquidated: damages on the 

.- ground that it had to rernove” - 

the tunnel inverts in winter ~ 

- weather by reason of delays of 
the Government in procuring § ~ 
steel must be denied relief. -: 

-. when it appears that the - 
Government’s delay actually ~ 


449 : 
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UNFORESEEABLE CAUSES—Con. 


gave the contractor a more | 
favorable period of perfarm-.. 


ance than it would, have had 


if the delay had never occurred, — 


and the contractor has not 
shown that it encountered 


during, the period of perform-. 


Page 


- ance “unusually severe weath- 


er’? or other excusable causes. 
of delay within the meaning of | 


the 
sion of the. 


: “delays-damages”’ 
U. 8. 


provi- 


tion contract. On the con- 


standard | 
form of Government construc- 


trary, the record shows that... 


the causes of delay, far from - 
being excusable, were the fault _ 


of the contractor - Site eel 
‘WAIVER AND ESTOPPEL. 


- The Board of: Contract’: ‘ApH 
| peals will not reject: a claim - 
for an extension of the perfor- . 
mance time of a contract be- — 
cause of want of proof that ; 
the contractor has. complied | 


_with’an applicable notice re- 
quirement of the contract if 


such requirement is one that 


is subject to waiver, and if no 


authorized representative of — 
the Government: has:assetted <. 


that the contractor failed £0 


give timely notice or has asked 

with the | 
notice requirement be proved e. | 
145 


that compliance 


by the contractor- -~------s--- 


CONVEYAN CES 


GENERALLY 


_ Where through a cutual | 
| mistake of the parties a tract 
~ of land in a. conveyance is in-. 


correctly described, in equity 


467 


the grant will be held effective. 


as tothe: tract . whieh. the 


parties intended to convey. .—- 7 


DESERT LAND ENTRY 
CLASSIFICATION 


It is proper to refuse tor 
| classify lands for desert land — 
‘entry where it is shown that 


327 


| INDEX-DIGRAT 


"DESERT LAND ENTRY—Con. 


CLASSIFICATION—Con.. 


thezsoil and topography of. ae oe 


. -_ lands. applied for. are such, that. - 


the lands are unfit, for culti- 


” vation-..-.-- elites Sete ae es = 
It is. proper. to. peruse: to 


— 137| 


| classify. lands for desert. land 
entry ‘where ‘it is shown. that 1. tf 


rcaumreaiy 


on. percolating water. ‘for: the 


irrigation of the. lands. and 


where it is shown. further that 
there is.no percolating water - 


- WATER RIGHT 


"Athoweli the California ne - 
‘is not.clear. as: to the rights. of 
— desert land. entrymen: to-the use. 


LICENSES | 


‘|. ADJUDICATION | 


Although: a. range: manager’s 


| decision on an application for’ 
grazing privileges may satisfy - 
. the requirements for a notice 
- of hearing under. the Admin- _ 
. istrative Procedure Act, such — ie 
a deeision-does‘not constitute. — 

a notice of hearing under the. 
Administrative Procedure Act. 
|. and a hearing which is held on 


Page GRAZING ‘PERMITS AND. 


Page 


| . | the applieant’s appeal. from 
in the groundwater basin sur- os 
plus to the needs of the private: 


landowners in the basin an ee ees | 


of percolating water underlying we 


the entered land, there is 


sufficient support for. the posi-: | 


tion that desert land entrymen - | 
“do have appropriative rights 
and that such rights satisfy the’ 
requirements of the Desert a 
_ Land Act'so that the Depart- 


ment will not reject applica- 


tions for desert land entry asa | 
matter, of law for the reason’ | 
-» thatthe ‘applicants intend’ to _ 


use percolating water for the 4. 


| reclamation of the. entries. _ BAS 
‘FEDERAL EMPLOYEES AND OFFICERS 


-_ INTEREST IN ‘LANDS 


- The fact. that a United States i 
‘deputy. mineral ‘surveyor “per- 


_ formed the work of. locating a: _ 
7 claim. for a. patent applicant. 


_ does not, in the absence of | 


evidence that at the time of — 
. location the surveyor had, or — 
has. since acquired, an interest. - 


in the land, make the location - 2 . 
BARE PROPERTY. GLAND) 


_ void by reason of section 452 


2 6E the Revised Statutes which _ 7 fc 
prohibits the “purchase ® or ace. 


 e quisition of interests. in, ‘the bes 
"purchase of public lands by 
_ Officers; clerks, and employees 


cg of the General Land.Office__-.. 


@ provision of the 


e application, — 


“cedure Act___..--_= <_< oee a 


Where subsequent. toa 
decision of a hearing examiner 


Federal - 


‘the range manager’s decision is 

not in violation of the Admin- 
_ istrative Procedure Act bes 
. gause the decision does not = _ 
conform to the requirements - 

- for a notice of hearing imposed’ _ 
“by the Administrative _Pro- ee te 3 
232 


Range Code relating to the — 


| method of computing the-de~ 
{pendency by use or priority: — 


to be attached to base property 


is amended to provide'a moré 
|. liberal formula than that per- de 
‘|. mitted. under, the terms of — 

_ the prévious‘code;- the: amended): 

_ provision should be applied in. © 
adjudicating the future grazing | 
privileges of an applicant for ~~ 
grazing. ee 
” APPEALS — ee 
: Where a grazing wepliewaee. 
|. appeals to a hearing examiner 

|. froma decision of the range’ — 
1) manager partially rejecting his. 
the burden is — 


290° 


upon the applicant to show by © 


‘Dependency by Use 


: - substantial evidence that™ the de = 
ade adjudication was. improper... - 


' Where the dependency by Ba Pex 
use of base property is deter- 


“mined on the basis of the _ x 
' record of forest permits issued . .. 


8874. to the applicant’s predecessors =, 


932 


GRAZING PERMITS. AND ue 


CENSES—Continued _ 


BASE PROPERTY (LAND)—Continued 


Dependency by Use—Con. 


and the applicant shows that © 


permits for additional livestock 


from the same base may have _ 


' been overlooked but. the evi- 
dence: ‘in the record is ineon- 


Page -GRAZING ‘PERMITS AND TI-.. 
CENSES—Continued. i.e 


Pe HEARINGS—Continued i 


clusive, the case will be ree 
_ manded for a redetermination __ 


of the priority of the base 


Propet a0 as So. ceeek ees. 
FEDERAL RANGE CODE. _ 


290 


Where subsequent to a dew 


cision of a hearing examiner 
& provision of the 


‘Federal 


Range Code relating to the st 
method of computing the de-.. | 


pendency by’ use.or priority 


to be attached to base property | 
is amended to provide a more | 
liberal formula than that per-.- 


mitted under the terms of the. 

previous code, the amended = — 
_ provision should be appliedin 
adjudicating the future grazing 


privileges of an applicant for. 
290 | 


grazing rights.-..-..-.-~-.-~ 
HEARINGS | . 


In an administrative pro- — 
ceeding, the strict common law 


-. pules of evidence do not apply 


and the fact that hearsay: evi- 


dence is admitted will afford no — 
basis for sine: a, new hear-. 


283} 


Atinoueh it ‘haa been: naa 


that under section 7 (c) of the. 


Administrative Procedure Act, 


an administrative finding can- | 


not be based upon: hearsay. 


alone or hearsay corroborated 


only by 4 scintilla of evidence, - 
: it is questionable whether this. 


principle applies to hearings in 


grazing cases in: view of the. 


fact that the hearings are held oo 


only on ‘appeals and the ap- 


pellant has_ the. burden | of 


933] 
_ Where the record shows that . 
a grazing applicant knew prior. 


| INDEX-DIGEST | 


Page | 


to the time of ‘the hearing on. | 


Taylor Grazing Act, 


his. appeal the precise issues © 
‘involved: in. the hearing, he © 
‘cannot later claim that he was _ 
| not given proper notice of the — 
issues involved in the hearing. . 
In view of section. 18 of the 
which - 
provides that local advisory — 


2382 


boards shall give advice and | 


recommendations on grazing» 
applications, it seems certain 


that range managers may base _ 


their decisions largely or en- 


tirely upon hearsay or other 


evidence which wculd. not be | : 


competent or admissible in 
court. proceedings__.___-_~.-- 


applicant for grazing privileges 


232 
Since the kurden is upon an ~ | 


who appeals: from the rejection. 


of his application to show-by 
|, substantial probative evidence. _- 
that the. rejection’: was im- 
proper, it is. unnecessary. to. 
examine the Bureau’s evidence 
on the issues involved if the | 
| appellant’s evidence. does not | 
sustain his burden_..__.~_-- 
The official grazing files are 
- public records. of which the _. 
- Department... takes notice - TDs: 
rendering decisions but the 
probative value of the files : 
depends upon the contents of ~ 
the GCN Sete eee lees . 
‘SPECIAL DISTRICT RULES” | 
The provisions of section 4 of | 


- 232 


ye 


the Administrative Procedure | 


Act relating to rule making do 


not apply to.a special rule - 


issued under the Federal Range 
~ Code. and applicable to" the 
_ range in 8 particular district. 
because the rule involves use _ 


of the Federal range which is. / | 
public property, and matters. “ 
relating ‘to. public property... 


are expressly” excepted . from | 


- INDEX-DIGEST 


GRAZING PERMITS AND LI- 
CENSES—Continued 


_ SPECIAL DISTRICT RULES—Continued . 
the provisions governing rule | 
making in section 4 of the. 


Administrative Procedure Act_. 
The Federal Range Code 


| ; provides that where local con- . 


ditions i in 2 district make neces- 


sary the adoption of a’special 
rule on any of the matters in: 

the range code, such arule may 
be adopted for a particular, 


. district, and where a special 


tule is adopted which provides’. — 


that a different priority period 
shall be used than the period 


provided in the code,.and there . 
.. are persuasive reasons in sup~ 


port. of the adoption of such a 
- rule, 


be made in accordance with 


the special: rule,.there being -- 
|: no statutory requirement that 
any priority period be.used in © 
‘determining -preferences“im the : 

‘ issuance of grazing. permits: _. 
INDIAN LANDS) 3 


DESCENT AND DISTRIBUTION , 
Generally 


The State ourts: of Okla- 


. homa are without autherity. to 


administer on the - restricted 
‘ estates.of deceased Indians of 
- the Five Civilized Tribes, and... 
such courts are likewise with-. 


out. authority to consider and 


allow claims. against the dis-— 
tributive. shares of Indian heirs | 


which are restricted by the act 
of aut 4, 1947 oe Stat. 
7 31)_. ea one Pe OM RR 

The property comprising the 


restricted estate of a Five 


: ‘Tribes. Indian decedent. con- 


tinues restricted and: .subject : 
to the jurisdiction. of the Sec-. 


retary. of the Interior only so 


long as belonging to Indian. 
heirs of one-half or more Indian. : 

' blood computed from the final. —. 
Five. Civilized... 


rolls of .the - 


2, the award of grazing. 
privileges in the district may 


Page INDIAN: LANDS—Continued ° 
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423) 
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‘DESCENT AND DISTRIBUTION—Con.- 


| 39° 


Page 


Generally——Continued. ee ne ad 


| Tribes. pursuant to the act of - 
~ August 4, 1947 (61 Stat. 731) _ . 


Intestate Succession 


The doctrine of ancestral 
_ descent is not applicable to an 
. adult Indian estate under Ore- — 
gon statutory ees 


Presumption of. Death 


An Examiner of Inheritance . 
may hear and determine the > 


2800 


401 


issue of whether an Indian, by’. 


reason of his unexplained ab- . 
sence, is to be presumed dead. - 


(25 CFR 81.20.) At common: - 


law and under the statutes of. 


Oregon, a person is presumed* 


to be dead after an unexplained. 


absence of 7 years 


—-e ane eee ee 


401 


To determine death to. have - . 


~ occurred at an earlier date than ~ 
7 years, evidence must. show _ 


facts or circumstances which’ — 
would establish that it was at — 


an. earlier date. 


. If a precise: 
period as to time of death must’ 
‘be established, it must be done © 


so by ewidenee of such charac- «> 
ter as to make it probable that 


he died at the Salaries time... 


Wills 


The Oklahoma: law- of ‘wills - 


401 


applies in the case of restricted. : - 
estates. of deceased Indians of |... 


the Five Civilized Tribes in all: 
particulars Save as modified by 


the proviso contained in sec- =. 
tion 23 of the act of April 


26, 1906 (34 Stat. 187), as. 


The will of a aseesesd Indian 


of the Five Civilized Tribes — 


a7 


which was acknowledged and ~ 


approved as required by sec-. 
tion 23 of the act of. ae 


26, 1906 (34 Stat. 137), a 


amended, can effectively He 
restricted lands without regard | 


to any limiting provisions of 


40 
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- DESCENT AND DISTRIBUTION—Con. — 


-Wills—Continu ed 


the ‘Oklahoma law, _but such. 
disin- - 


will cannot effectively 
herit a surviving spouse with 


-respect to other types. and — 


classes of property....2.=- oe 


. The authority of the Secre- : 
tary of the: Interior: to" ‘approve. 

an Indiati’s testamentary.dis- 
position of restricted property ‘. 


under 25 U. 8. C. sec. 373 is 


Page INDIAN. LANDS—Continued 
: TRIBAL — 


not limited by the law of the 
“State or by an agreement for 
the division of the estate which 


is entered into by persons 
claiming an interest therein... — 

In making a per capita 
distribution of tribal funds 
under the act of August 9, 1955. 


: (69. Stat. 559), which calls.for 


distribution to the “heirs or. 
devisees” of deceased members 
it is. proper to - 


of the tribe, 
distribute the funds to a 


141] 


general residuary legatee. (So- -_ 


licitor’s opinion of May 2, 1944, . =e. 
1414 


. §8 I.-D. 680, distinguished.) ...- 


An appeal from a decision of 


an Examiner of | Inheritance 


; which denied a petition for - 


rehearing, after.a determina-- | 
tion of heirs and approval of 


a will, may be withdrawn by 
the appellants in aid of a 


settlement whereby distribu- 


tion of the estate is to be © 
made ina manner’ ‘other than 


_ by the terms of the will ences 
INDIVIDUAL RIGHTS IN TRIBAL ee? 
PROPERTY : 
Annuity and — Per ‘Capita 

_ Payments 


In making a per. ‘capita le 


distribution of tribal funds. 


under the act of August 9, 1955 


(69 Stat. 559), which calls for 
distribution to the “heirs or . 
_ -devisees’.of deceased menibers 7 
it: is ‘proper * ‘tO 
the funds to a 


of the: “tribe, | 
distribute 


general residuary legatee. “(So- 


AG 


in. paying . -quantities, - 
ak pee ‘of production no 
authority - 
Secretary the Interior to 


|. tions . 


undertaken . 


sale of 
-suant to-either sections 7 or 8 
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INDIVIDUAL RIGHTS IN 
PROPERTY—Continued — 


Annuity and Per Capita Pay- 
_ ments—Continued . 


- Ucitor’s opinion of May 2, 1944, — 
(58 I. D. 680, aetengusshed) 22 


LEASES AND PERMITS 
Oil and Gas~ 


| Where an Indian tribal oil _ 
| and gaslease provides for a term - 


of ten years and.as much longer 


thereafter as oil and/or. gas is. 
produced in: paying quantities, 
upon failure of production 
after the primary period the 
lease - terminates ace its own . 


Neither. 


nated — ‘ean continue or. ‘re- 


1 instate the lease. ence L 


the payment of 

‘advarice: rentals nor their re- 
. ceipt by departmental officials 
| upon a-lease..which had. termi~ 


=“ -Page- 


14r 


| . 49: | 


Under: an Indian tribal oil  — 


and gas lease which provided 


as a condition to its: existence 


that oil and gas be.produced. 


s. vested in. the 


upon... 


allow a suspension of. opera-- 


: RIGHTS-OF-WAY —_ Poe 
I. a ie, act. of February. 5, 1948 | 
os (62 Stat. Wide 

302 | . 


25 U. 8. C. sec. 
323), providing for “rights-of- 


way for all purposes” >overand = 

across Indian lands applies to © 
. Sites for all features and facili- — 
~ ties, including dams, reseryoirs, 
- powerplants, and construction 


and operating camps, appro- 
priate to. water control projects 


Indian: timber, 


| and. thereby. continue 
the term. of -the leasessssSos25 


by the United 
7 enema are 
TIMBER | | 

Where. a zontenat. for. ae 2 
pur- | 


AQ 


z= INDEX-DIGHST 


| INDIAN LANDS—Continued 


TIMBER—Continued 


of the act of June 25, 1910 (36 | 
~~ Stat. 857; 25 U. 8. C.-sees. 406. 


or 407), 5 supported. by ade- 
- quate consideration, no new 
consideration is required ‘to 


support a- change’ in price:or . | 
ratio pursuant to a redetermi- —— 


-nation.-of. price. or ratio clause 
contained in the. contract. 


Consideration adequate for the ° | 


- original contract is sufficient to 
- support several distinct stipu- 


- lations by either party to do, 
or refrain from Going, : further _ 
gp ona AaUb 
Contracts for: the gale of 9 
‘timber on any Indian allot- 
ment or on unallotted. tribal 
lands pursuant to sections 7 ~ 
and.8 of the act of June 25, . 


: ~1910° (36 Stat. 857; 25 U.S. C. 
sees. 


pertaining to such contracts. - 
Where a contract for the 


& sale ‘of - Indian. timber author- , 


izes the Secretary to redeter- 


mine stumpage prices upon a 
finding of changed conditions, 
the Secretary has broad discre- _ 
tion to consider those factors 


and use those tests and methods 
of valuation which a capable 
and prudent businessman 


would U§0--- 25+ o ne nena, 


| TRIBAL LanDs 


Alienation — 


An Executive Order reser- | 
vation. withdrawal from the 
public domain “For the Ozette 


Indians not now residing upon 


any Indian reservation” may ~~ 
be revoked if in fact there are. 


7 no longer any living Indians 


identifiable as members of the 


— Ozette Tribe. In such case, 


the: equitable. estates: merge in, 5% 
the United States and. the ee | 


is terminated — ___- Bee we saa is 


406 and 407), are not 7 

. public contracts SO as to be. 
~ subject to all the special laws | 7 
305} 


Page INDIAN TRIBES. 


1907, -when. ‘the | 
S PACDOB OO ei os eoteee ap eet 2 om | 
The fact thas an heir who 
was enrolled with the Creek 


‘roll, 





. - MEMBERSHIP: . 
The. authority of the Came 
_ mission to.the Five Civilized | 
Tribes and of the Secretary of | 

the Interior to strike names ~~ 
- from the rolls of the 
Civilized Tribes, after notice — 
opportunity to be 


and an 
heard, continued to: March 4, 


a 


. Page 


Five 


rolls. . were eine 


280 - 


Tribe of the Five Civilized 


Tribes had received an allot- _ 
ment. of ljand. with another . 
tribe of. Indians justified action 


by the Commission to the Five ._ 


_ Civilized Tribes and the Secre-. a 
tary of the Interior striking the .- _ 
heir’s name from the Creek © 

~~poll, swhieh <action::-was : 25 
after the passage of the act of 
April 26, 1906 (34 Stat. is) ; 


PARTICULAR ‘TRIBES 
‘Five Civilized Tribes 


: The authority. of the Com-, 

| mission to.the. Five Civilized — 

| Tribes and of the Secretary 

| of the Interior to strike names ._ 

1 from the rolls of the 
| Civilized Tribes, after notice 
and an opportunity to be 


‘final 


Five 


280. . 


heard, continued to March. A, 


_ | .1907, when the rolls. were — 
: ha closed__-.----. ee oe ees eee : 


280° 


. The fact that an heir who 73 


: Was “enrolled with ‘the Creek - 


Tribe of the Five Civilized ~ : 


Tribes. had received an allot- 


Civilized Tribes and the Secre- 


tary of the Interior striking © 

- the heir’s name from the Creek 

‘which action was final - 

| after the passage of the act of — 
April 26, 1906 (34 Stat. 137)__ - 

‘The, property comprising the © 


restricted * estate of a Five 


| ment ofland with another tribe 
of Indians justified action by _ | 
| the Commission to the Five 


280 


Tribes ‘Indian decedent con- | 


42 
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‘Five Civilized Tribes—Con. 


tinues. restricted and subject 
to the jurisdiction of the 
Secretary of the Interior only 


so long as belonging, to Indian. 


Rage INDIAN S—Continued 


heirs of one-half or more Indian ~ | 


rolls’ 


blood computed from the final . 
of the Five Civilized — 


Tribes pursuant to the act of 


ue 


- branch. or part of the Makah © 


dians’ 


August 4, 1947 (61 Stat. 731). 


_ RESERVATIONS 
Descendents of Ozette In- | 
‘abandoned the 


who 
reservation relinquished all 
rights thereon when they did 
not return to cast their votes 


to determine the future of the ~ 
reservation.lands when the - 


election was held in 1935... It 


is believed that all those per-. 


sons desiring to preserve a 


tribal relationship cast their 
votes in similar elections as. 
residents. of other reservations. . 


280 


The mere fact that the — 


Ozettes: ‘were historically a 


Tribe does not give the Makah 
Tribe any rights to the Ozette 
reservation .--------- geet Be ie 


INDIANS © 


CONTRACTS 
Where a contract ie the 


-. sale of Indian timber, pursuant 
to either sections 7 or 8 of the 


857; 25 UL S.C. 


act of June 25, 1910 (86 Stat. 
secs. 406 or 


407), is supported by adequate 


consideration, no new consider- 


ation .is. required to support 
a change in price or ratio pur- 
suant to a redetermination of 
price or ratio clause contained 
in the contract. 


Considera- | 


485] 


tion adequate for the original __ 


contract is sufficient to support 


_ several distinct stipulations by 


either party. 


Where a contract’ for the 


to do,.or refrain. : 
- from doing, further acts._--.. — 


305 |. 


gale of Indian timber-author- " : 


‘secs. 


435 | 
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CONTRACTS—Continued. 
izes the Secretary to ee 


mine stumpage prices upon a. ~ 


finding of changed. conditions, 


. Page 


the Secretary has broad discre- _ | 


tion to consider those factors: 
and - 


and use those - tests 
methods of valuation which 
a capable and prudent business- 


man would use_..-----------. - 
Contracts for the sale of 


timber on any Indian allot- 
ment or on unallotted tribal 


lands pursuant to. sections 7- 


305 


and 8 of the act of June 25, 


1910 (36 Stat. 857; 25 U.S. C. 


pertaining to such contracts _ _ 


MINING CLAIMS — 


GENERALLY | | 
If a deputy mineral surveyor 


of the United States who exe-" 
cuted the survey for patent on 
a thining claith-was-one of the’. 


two witnesses signing the affi- 


davit required by statute and 
~ regulation for proof of posting — 
on the claim of the plat and. 
notice of intention to apply for 


406 and 407), are not. 
public contracts so as to be 
: subject to all the special laws 


805 


patent, the patent application -_ 


will be rejected, unless a sup- 


plemental affidavit by a proper — = 


witness is furnished, because | 

, regulatory provisions that the — 
- surveyor of a mining claim will 
not be allowed to prepare for 
the claimant papers in support - 
of the application and that the 
surveyor must have absolutely — 
nothing to do with the case ex-. 


cept in his official capacity as — - ’ 


surveyor disqualify the sur- 


veyor as a witness of . posting 
for the patent applicant Laas a 


CONTESTS. 

; Where mining elaimaats con-. 
test the issuance of oil and gas 
leases and the filing of applica- 


tions therefor, alleging the ex- 


-‘istence of prior valid mining 
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| MININ a CLAIMS—Continued 


me co NTESTS—Continned - 


a claims, but. itis ‘pecans. to 
-_ identify. the land covered. by | 


| Page , [aie CLATMS—continued 


the. mining: claims from the. . 


land. descriptions. given in the’ 


“notices to: contest. and. in the ~ 


lo cation’ certifi cates. 


7 dismissed for this reason alone~ 


ee of the .— BG 
"> elaim and’ timely objection tor 2 
_ the) defective’ descriptions. . ‘igs. + = 
or made by. the: contestees,: the: 
oe contest | proceedings — can be ae 
. 1038) 
een Mining claimants who apply | 
oat to contest oiland gasleasesand 
= ee applications for leases. have. the. =<], 
burden of’ showing the validity. bem 
—.. of their claims and must suffer 
. the dismissal. of their contests _ ant 
and the. invalidation . of. their 
oe claims if they. fail- to. sustain aod 
we their burden. 2222212 See? ae | 
-. Where ‘contests by . ‘toining” aes 


ea claimants. have: been dismissed: ieee 


a by the Bureau of ‘Land. Man- | . - 
agement for failure to show a. 


. discovery, a rehearing will: ae ne 


ren oa original hearing and the.38- 9. 
ae year. history of -the claims. oo mI 

_ | shows laches on the part ofthe 
. élaimants in sustaining. their. 4 
: ~198| 

- Where: the rules of practice ae 
of the Department provide. — 
_- that.a-hearing in. a@ Govern- 
_ - ment contest’‘may be waived if ~ 
| eal parties | consent, and it ap- 
- pears | in. a. contest. ‘brought oe 
ae against a mining claim that the © ate 
disputed questions of fact can 


_-:. be granted to permit the claim-.. --°,-|:: 
| i ra ants to present, evidence of dis- tere 
-< covery. where such evidence 
Was. available at the time of: the | cr 


‘be satisfactorily resolved only ~~ 
by holding a hearing, the De- « 


oy c< partment: will: not: accede to. ae 


waiver of'a hearing and a hear--- ee 


| ing will be: ordered. .----_- 
as Sac man OF VALIDITY . 7 = 
+. “Where'a deposit of ena tone fie! fae 
Ae 2 = is showti not to have a present’ pele 
ee or prospective: market ‘value, ie : 


7 451755—58——7 


B60]. 


_ Continned 


Page. ey oe 
| DETERMINATION OF VALIDITY ee 


le 6: is not a 7 laeble ‘deposit eee T . 
within the mining law and Bet 
_ claim based on such a deposit. = * 
fe is ‘properly declared. null ae gh eee i 


iA mining plata 4 is shot: a 


|. 2 titled toa hearing under the. erie 
_ Administrative Procedure Act 
_on the validity of the. claim | 
where it appears on the face of - 
_ | the record that the claim isin- - 
|. valid bécause the mining lon) 85 23 
|. cation was made at a time ee 


when the land included inthe 


_ @laim was embraced.in an-ex- > 
-: isting oil. and. gas lease issued * es 
under the terms of the Mineral 
Leasing Act, and the. mining. Dg a ee 
_ claimant. ‘had: failed to comply.) 
with. the. provisions of: the act os 
of August: 12, - 1958.. ee owes 

(States-v. Keith V. O’ Leary et al., aT etal 

68) iT: De 841. (1956), isting ne evn: 
guished. ee See a aes BIO 
Insofar as a protest. against ee 
ale “an. application for patent ona... 


‘United. ‘a 


mineral: entry asserts. that. a tee 


“|. patent applicant. has not com- 
|. plied with the law in any man- ~~ 
| ner essential to a valid entry, ~~ 
| the protest will be-considered See 
oof by. the Department___--. ee aie 337 | : 
_ No hearing is: necessary to 9 2. 
aie _ declare mining claims void ab... ©. 
‘| initio where the records of the | 
|» Department show that at.the ~~ 
| time of location. of the claims... | 
-1- the land’ was. not open. to such - awe Tey 
Snccaane rape re eee 
© DISCOVERY: phys ee 


Where a. deposit Of ana : Bae cn 


stone is. shown. not to havea = | 


ee present or. prospective. market are 
-| value, it is not a valuable dee. 3. 
| posit. within the mining law’ | 
and a claim-based on sucha 
deposit — is: properly: declared: oe 


2 7 | null and void. Se a . a 93 a ma : 


Recitals of | discovery 


|. notices of “location are. nt ae tae, 
ae evidence of ‘discovery. nor are : Exons Se 


: a ae | 


ae ae 


MINN G -CLATMS—Continued 


eRe 'DISCOVERY—Continued - ee 
a - affidavits of” annual 
- ment.work or notices of inten-- 
tion to’ hold claims in years. | 
_. when assessment work is not) - 9. | 
2 Wequired. 22 ieee 108 | 
+ - LANDS SUBJECT TO eo Ee | 


~ Land. which,. 


| included i in-an oil and gas: lease 7 7 : ; 
issued under the Mineral Leas-. 


ing Act was not subject. tO. 3 
o-. IMining - Jocation and - in the. 7 
, absence of a, ‘showing of com- a 

= -pliance with the provisions. Of 0° 


the act of August 12, 1953, a 


“mining » claim located on such - ) 
— land is invalid: are meen cece ws 


Land included in oil and. ‘gas 


_ leases under the M ineral Leas- _ . 
ing Act in. 1952. was’ not then . 


subject: to mining location and, . 


in the absence of a showing of ° ~ 


compliance with the provisions. ~ 


of the act of August 12, 1958, 


mining claims: located on such 2 


land in that: ‘year. are invalid. . : 


; tight by virtue of: his location 


- 4f the location is made on Jand 
not subject. to be . 
LOCATION ~ Coy ee 
The fact that a United States: ie 
a deputy mineral surveyor per- 
“formed: the work of locating a - -} 


Land under lease or patent | 
pursuant to the Small Tract 
Act is not open to location _ 
under the mining laws. eons 
tee OA locator of a: mining ‘asin 
. does not acquire. any property. 


868] 


claim: for a. patent applicant _ a 7 : 


' prohibits the purchase or ac-..-~ 


~~... quisition of interests. in. the. 
_.. ‘purchase of. public lands. by. =~ 
_". officers,; clerks, and employees 
“of the General Land Office... 
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_ ‘MILL SITES © , : 
Section 4 of the ae of i July Ce ons 
| 28, 1955 (69 Stat. 368; 830. 

|. U. 8: C. sec. 612), is applicable. 
to valid. mill-site . locations . 
The ree 
| |. strictions and: limitations” of then, 

| ode section 4 are applicable - Once, 
in 1946, was “| valid: mill-site locations made 
_. prior. to the act: only ifin-ac- 
|) ‘eordance with section 6 there- — 
| ~ of the owners waive and relin- _ 
| -quish all rights in conflict with — 

those restrictions. and limita-— 
_ tions. The owner of a valid — 


made. after the act.: 


Page . 


mill- site location may cut and Pa 


-. remove. the timber on the 
claim for the purpose. of con- _ 
structing thereon a mill, reduc-. 

tion works, tramway, or other 
- | accessories 
|. development of his mineral in- 

| ~ terests but he may not cut the. - 
. timber for the. PU poRe* of sell- a 
ae ... 801 


required in. the 


MINERAL SURVEYS 


Ifa deputy mineral surveyor e : | 


| of the United States who ex- © 

*. eeuted the survey for patent, on. | 
a mining claim was one of the 
' two witnesses signing the aff- 


davit. required by. statute and 254.2" 


: | regulation for proof of posting | s 
on the claim ‘of the plat and — 
notice of intention to apply for 
_— ~patent, the patent. application — 
_| will be rejected, unless a sup- tia 
: plemental affidavit’ by. a proper. 7 ! ae: 
witness” is. furnished, because 7 
o . _ doés. not, in. the absence of evi-. .» a 4 regulatory provisions ‘that the. 7 
dence that at the time of loca-’ _ 
tion the surveyor had, or has) 
: _ since» -acquired,. an interest in _ 
“the land, make the location 
_~ yoid by reason of section 452.9. 
. of the: Revised. Statutes. which — 


‘| surveyor of a mining claim will, 
- | not be allowed: to. prepare for. a? 
= the claimant papers. in support. : 
OF the. application and that‘the .~ 
surveyor must have absolutely — ce 
nothing to do with the case © 

except in his. official capacity. 
as surveyor. disqualify the sur- 
-veyor, as 4 witness: of: posting ee 
for the ie appliaant..~.—- ee 


ae : included in an” oil? and 


- INDEX-DIGEST - 


MINING CLAIMS—Continued 
PATENT — » & a8 Pi fh : 
Banue to le. an: ere 


tae against an application | ee ante 
a Tora patent. ona: mining claim : an 
na within the 60-day. publication: 


period required by section 2325 
of the. Revised _ Statutes. 
” amounts” to a: waiver of. the. 
adverse. claim, and:.to the ex-- 
tent that a protest. ein 


issuance of a patent: on amin- 


eral entry is an adverse claim. 


it will not be considered as an e eal 

= adverse. claim unless filed with- eae Hie 

in the required. time... l2nL 2 _ 3 
A suit pending“in a State — 


court based upon an. asserted. 
ome prior. appropriation, ora mining. 
~. claim» and amounting to an 


~ adverse. ‘claim. against an ap-" 


_ plication for. mineral: patent is. 
+. not a judicial proceeding under . 
_ section 2326. of . the Revised 

_ Statutes which will: stay action” 
of the: Department on the ap-— 
one plication for patent where the 
adverse ‘claim was not filed: in 
the land office within the time 


a required by statute 2 - oo, oh 
ge POSSESSORY RIGHT <a ie — 
Failure to file an’ “adverse: - 


5 claim. against an. application — 
for a patent. on a mining claim. 


_ within: the. 60-day. publication | re 
~ period. required. “by 


. ‘séction. 
—-2825- of: the. Revised Statutes — 


eat ig) amounts to a waiver of the - 


‘adverse claim, and to. the ex-. 
tent: that. a, protest. against.. 


issuance of. a, patent on a-min- °- 


_ eral-entry is an adverse. claim ed _ are governed - exclusively by. : 
it will not be. considered. as ano). “| Rederal law, (2) | since their. ~ 
ie enter iia a nlese “fled paar ey applicability ~ has. not “been - 
iit Sa eos: 7% - authorized by = “Congress their” ne 


SPECIAL ACTS 


Land. ‘which, in. 1946, was. 
gas. 


lease issued . under’ the. Mineral © 


Leasing Act was. not subject : | 
; 640: mining” location and. in the 
“ ¥ absence: of a: showing of com- | 
_ pliance with the provisions-of © 


oe Page MINING CLAIMS—Continued 


. SPECIAL ACTS—Continued - 


_|) the act of August 12,. 1953, ee 
a “mining claim located on Crane 7 
|. land is dovalids sce ode 2 os 
_. Land included in oil and gas) * 
- Jeasés under the Mineral Leas-. 


| ing Act in 1952 was not then: - 


ie “subject. to mining location and, " oe 


ore Ie -dandi in that year: are invalid... ae 
TITLE 7 ae . 


qeconding < 291 ea 


NOTICE 


- a visions of section 3 (b). Of. the”. 
“act of. August 


aS orl. AND GAS LEASES. 
- ‘GENERALLY 


ls chargeable to a holder. of oil’ 


of Gnited’ States, ‘and’ (3). the” 





Ea | Stat. 1B) eee - a By 


. State. community ‘ici 
oe “re should not. be. considered see 
eee determining | ‘the acreage .. 


2 1. and: gas leases because. (1) they 


-.. | application would be contrary °° 
to the -Constitution of the 


— ~ lessee’s - obligation is. in. the oor 
1} nature of a:contractual.obliga- _ 
be tion. which can only be trans- oe 
ferred with- the approval ‘of the, a 
Secretary of the ‘Interior__-—--"" te 


_|- in the absence of a showing of 
i compliance with the provisions ~~ 
‘|. of the act of August 12, 1958,° 
“mining claims located on such. oe 3 ee 
“368° 


| The: ‘general eis: “that: aes 4 
~~ statute may not. be- “retro-. — 
| a, ‘actively - ‘construed: so as to © 2 | 
| affect’ vested possessor yirighite 6.0 2).7 J 
_ | or. titles is not applicable to ~~ 
recording statutes provided a. 
| reasonable time is. allowed for. a AG Min tiny 6 
ggg 


a, In proceedings | to. “probate. ‘< 
the: restricted. estate. of a de- | poe aoe 
| © ceased Indian - ‘of the. Five 2.000 etre 
- Civilized. Tribes in Oklahoma, oe, eas 

substantial compliance. must _ os ee 
1. DB: had with the: notice pro- =... . 


= : ; Sadgt ee ae — oS rs ae -INDEX-DIGEST 
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Page OIL AND GAS LEASES—Con. : age 


= GENERALLY—Continued ye 

i The State: laws applicable. +0 = eae 
"Federal oil and ‘gas leases are ~ 

~ -Jimited to those classes of laws. 


authorized or recognized. by 
‘section 32> of the Mineral 


- Leasing Act (41 Stat, 487; 30 - 
U.S. G ‘seo: 181 eb seq.) as 


amended _.. i ee ed 
Under the terms of a an oil and 


eas lease issued pursuant to the: 
provisions of the Mineral Leas-.— 


- ing Act, as amended, and under 


the regulations of the Depart- _ 


' piration of the primiary term of 
be the lease when in fact the lease. ol 
= was extended ak: another. oe 





_ APPLICATI ONS—Continued _ 


- AD application for an ‘oil and. 


Where an oil and gas lease is . 
in its extended term, no ap-: : 
‘plication can be filed for the 
-Jeased land regardless . of - 
_- whether the extension of ‘the -. 


ae gas lease filed after a relinquish- 
|: ment. of an existing’ lease has. ~ 
been filed but before notation © ' 

- of the relinquishment is made™' 
in the tract book: is ‘prema- 

; turely. filed and is properly re- 


_ | ment-which are a part of such. ~.Jease was valid or invalid... ~ 
a lease, there is aduty on the | Where an oil-and gas appli- 
er part of the lessee to market the _ es cation Was. stamped. as filed 2... 
“gas. from an’ ‘oil well and. this: . . ft. minutes. ‘prior to. the notation ” or 
~~ obligation | is not. discharged bof cancellation: of a prior lease. 
until the gas isin such acon-. ” |. covering the land anditiscon- = 
dition that it can enter the _—«-'||-—s tended that the application was rae 
“market for. oil well gas in the ~~. |». not. prematurely filed because 
field: in. which the oil well ot eee b “the stamping device: was more age, 
ee tes located eee a ee __.. 76] than 2 minutes slower thanthe 
; . ACREAGE LIMITATIONS. - ec eT - ‘elock used in. noting the can-. Ley 
: coo | gellation, the official « times tae 
ere husband -and. wife may |. noted ae application andin 
esich hold the. maximum acre icaos book. Much be ace ie 
age permitted by section 27 of . |. cepted as conclusive in the aie ee 
ont J. ule: Mineral Leasing ‘Act (41 Nueroe ae OF positive “oui a ae be = 
ke Stat. 487; 30 U.S. C. sec. aoe ee: "showing the times to be wrong. - 
- et seq.) ‘as amended, to a single . “4s Inthe absence of anything a 
oa lessee.” They: may. hold. os pei o the contrary appearing in an — = 
“ie gether,.as an association; such} offer for an oil and gas lease, it. 
cert ate ae here ‘|. is proper to assume that.an 
age’ he (or she) may not hol a 9 ee - offer describing lands according a 
ie is | to the official plat of: survey is; 0.0: | 
| additional acreage as. trustee eee ffer to Jeaaé tha desbribed ° <_<’ 
.. for. minor. children -but where \ : = . 
POA Wold athe wiasinuin Bere - lands as shown. by that plat_-- 81 
Ege gg gon an My ae eae - An offer to:lease lands for oi] 
ae oyna truer oA ete and gas purposes accompanied _ 
_ may hold invhis (or. her) own, _ by insufficient. rent to cover 
Berne OF As ruevoa uore erie ’ the lands described in the offer 
-bined additional acreage equal, away net Be rele aaeae tb pare 
to one-half the sass | of the lands described in the 
“APP LICATIONS - | ae offer°in order that the rental 
It is error to. hold thal land “ payment submitted with. the eer. 
“in an oil and gas lease became- ‘|. offer will be sufficient to cover. 
available for filing at the ex-. .. | the remaining lands__-.------ 


BE 


Where an oil and..gas lease 


ac offer is rejected because. suffi- . a & . 
cient rent .did not accompany. 
- the on and the offeror appeals’ ae 


“Ss when. 
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ob AND GAS LEASES—Con, 
oo a _APPLICATIONS—Continued — > ge 
~ on the ground. that: the aa igeale 


"Page om, AND GAS TEASES—Con, es 


_ described in. the offer. are ‘not - 


- a - the lands sought. by the. appli- 
cant, the appeal constitutes, in 
~effect,. an amendment. of the. owe 


lt is. Se to cae an. ‘ap ee 


_. and. instructions in a matter ~~ 
‘that requires it tobe rejected. 
-*.". and returned without affording - | 

the applicants priority, it will -.- |; 
~*- not be considered as the sole. 

'.\ application of the other appli- . > | 

. -eant, but. will be rejected i in its. ©. |: 

entirety and will not earn any. 
of the applicants any priority _ 
= An oil and gas lease offer =~ oe 
ae ander : Ly bs - e phate 2G | assigned. or transferred. subject... see 
i ( as Foe to the approval. of the: Secre--*. |. Raggio e 
es tary of the. Interior_.2-2-/222. | Ad 
The partial assignment of'oil, = 
_ |: and. gas. leases: during | “thet 8 
| extended 5-year terms. pander, 26 
‘| the act. of July 29, 1954 68. 
|. Stat. 585), amending. section’: i. 
~ 30a-of the- Mineral Leasing: Act ee 
amended, -(30..° 2.00 00.0 
es Ue S.C. sec. 1874), has’ the =. ~ a 
” effect. of. ‘continuing. in. ‘force: 0... ee 


; filed subsequent to the filing OF 

| -@ proper reservoir site applica- | 

- tion under the act of Maréh 3," | 

1891 (48 U.S. C. see. 946), ore 

sto the construction: of a reser-" ee | 

_.. + voir, must be rejected.as to the _ 

~- Jand-in the-site-and the lease ©. 

oo issued | ‘should exclude. - 

=e That: land. - The oil and gasin 

‘the area‘ so excluded may be: |. 

i _ eae i ee all segregated leases of ‘undevel- . So os 
anes 301- 306), ‘s ‘to. the holder of ne a es 

3 -25E.. of the assignment and SO dong... -.. a8 es 


1 * Sleation for an oil and.gas) *. 
-. lease where: the land sought is -/ 2. 
not. described: with. sufficient. eek 
arse ‘clarity. to. identify its. eae * 
‘Where an oil and gas.lease 
“application. is filed jointly. by 

' . .. two persons, one signing on his. 
2 Ow, ‘behalf and. as attorney- = 
- ..in-fact for the other, and the 
| application isnot, as:to the 
"asserted principal only, in footie. 25°): - 

= pliance ‘with’ the regulations ~ — 2 ee 


gt - 


A paraeen as es can- 


‘ee not take and hold oil and gas. 
- _. Yeases under the mineral leasing 
laws of the United States. 
7 An’ application (offer). ‘filed. by > eo 
_@ partnership should be con- - me 

as sidered. and treated 2 as an BEee ae 


. 


acting - 
~ than. associations as entities: 3 
A minor may not. take and) 
is hold. lease in “his own right 9-9 
| except through a. guardian’ or: oe aed es | 
| trustee and this limitation of «°° 
| xight applies. equally: whether. eee ee 
|. the minor is a member of an. 
| association: or is an. ‘individual Pe ae 
| applicant (offeror) ee ee ciel 
| Where an oil and gas lease. is’. 
g : es automatically. terminated ‘be- © ie 
{| . cause of the lessee’s failure to 
: -pay. the annual. rental’ ‘when’ 
| due, the land i in ‘the lease is ot: ce 
ee available for. the filing of offers . a 
-_ to lease’ until the. termination ee 
Sis. noted on the tract ee MQ 
: _ ASSIGNMENTS oR TRANSFERS | ee eee 
“j) >. Title’ to. or: interest. in an. bike ee 
|. and: gas’ lease: may -only be. ices aes 


|) of. 1920, as 


ae segregated... 





|| APPLICATIONS—Continued 5) 
- plication (offer) by an. associa is 
‘| tion of: citizens... 3. Cig eee, wy BH1 
| Associations. of “such’. pee ee oe 
- sons”. as used in section lof. 93.0 
- the Mineral Leasing | Act of ea, 
February. 25, 1920. (41 States 06 
[4875800 Us 8.6 Ce see, 181) toe 
| “means..a plurality: of. persons. eae 
in association :rather 0 


leases | 


.| oped” lJands. for a. period. of. 2 2 . ap 
years: from. the effective . date ee 


: . thereafter as oil-or ‘gas is. pro- oe 
| duced in paying quantities, 0. 0 |. 
ae ~ regardless of “whether. SUCh oe ees 
, ‘constitute... 
2) tthe” assigned. or. the ‘retained. ee 


“portions of. the original. eases. 9. 185 | es me 


| a. “O1L AND GAS. LEASES—Con, 


~ ASSIGNMENTS. OR TRANSFERS—Con. | 


‘Page om AND- GAS LEASES—Con. 


The approval of an. te a 


SS poe of a document filed. by 
--. the parties which on its face. - _ 
'~ is a valid assignment of record 


title will not later be vacated 


~. on the unilateral assertion of ~~ 
‘one party that the document 
~ wasintended solely for collat-.. . ao 
eral security purposes: ~~ --+-~ 413} 
| CANCELLATION — i oe 
| - Where an oil and gas ‘ease. be 
4g prematurely issued before. 


"final action has’ been taken. OD ea 


a prior offer to: lease the land, 


ne there must be a finding that ” 


oe Gm there . ‘is: 


and gas lease was canceled and 


_. the prior offeror is entitled to- . 
receive a lease on the land. | 
before the lease is canceled - - ot 
persuasive: ‘evi- ie a 7 
dence to show that.a prior oi] .. 


the cancellation | was. noted in a : | 
the official tract-book by means} 
of a line drawn: through the » 


_ serial number of the prior lease,... + ; 


thee tho person first. filing a, quali- ee 


- fied oil and gas. lease offer: after ees = 


the - notation was. made “is 


entitled’ to 3 a lease of the land oe ode. 


ae 2 involved. - et, oe o-oo me 
~ that 


‘on “appeal to “the 2 
; Secretary , a question of fact is 
" presented as to whether or not. — 


. Where, 


the cancellation of. an oil. and ‘ e 
gas lease was noted in the ied 


_° official tract book by means of 
. lines.drawn ‘through the serial - 
~ number | of the lease, the name a 
"+? of the lessee, and the descrip- ne | 
tion of the land in the ieee 
_ prior. to. the. filing - of an’ oil © 


and gas lease offer. for the same: - os 
land, and the evidence. in ‘the oe 


‘record 4 is conflicting and incon- 
elusive, the case will be re- 
- > manded to the” 
| Land. Management to inake a 
- further investigation and to 
allow the ‘parties an opportu- «.— 
anes nity to. submit ‘additional evies ie 
so dence on the question of fact. 


‘Bureau of * 


“858 


- Mineral 7 
- amended. by the act of ie ee 


~~ time, 
1 "6rder’ under’ section’ 39 
“pending - operations and pro-— 
- duction on the. e lease. ------- | 
"EXTENSIONS © De ot 
7 AS 5-year extension of. a. | 
: noncompetitive. _ oil .and. gas. | 
lease is not invalid where it = 
was based upon an application a = 
. for extension. filed prior. to 90. 
days. before the expiration of 
_ the primary. term of thelease-.. > 
7 over @ 
~~ long. period. of time, has con-.. 7 
| sistently. spelled” out. in detail 
the conditions under which 16” gan 
“> has: granted | the right to ex--0 0. 
- tensions.of oil and gas:leasesor © 
[othe limitations on that.-right...00° eS 
are apparent, departure | from’ 9). 
which would =. | 
and .°) 
apparently. unjustifiable: grant, — 
| ‘an examination — Re 

_ available extraneous aids, in- 
cluding the legislative histoy on 
of the law for the purpose of > 
| > testing ‘the | language of the. - 
law against the intent of its; ~ 
aie “Tf it is clear-that. = > 
the intent was different.than, ©. 
~ the language implies, then such | 
a construction will -be. eae 5 

to: it as appears. justified asa o..- 
result, of; such peer | 


“si 


|. justifies 


~ enactm ent. 


-INDEX-DIGHST 


“DRILLING 


a4 2 ‘Page 7 


Under. section : 17 ae: the a7 


Leasing». Act, 


8, 1946, a competitive lease» een 


Where Congress, - 


“practi ce, * 


result . in .an.: illogical — 


| in its exten ded term by reason 
of production terminates by ~~ — 
- | operation of law when produc- ° = 

ea tion céases unless. diligent drill-~ aoe 
ing operations are being con- 
ducted: on. the lease at that «© 
in the absence. of an’ 
sus- 


i as 


So | construed, paragraph (6) - ew 


of the act of July. 29, 1954, 
authorizes - extensions for Ws ees 
_. developed portions Of: leases - — | 
“created by one or more partial ~ 5 


es ee of law. unless: 


_INDEX-DIGEST. 


OIL AND GAS | LEASES—Con, 


a -EXTENSIONS—Continued 


oy, extended term: ones of any a 
>. other provision: of the Mineral. 
; Leasing» Act. but. does not... _ 
Sa authorize. such. extensions ‘be-" its 
cause. of partial assignments... 
of. leases. which are. in. their... ate 


~-extended - term. -bursuant : to... i 


-- said paragraph (6)---._-- ee 
eee Under the Mineral Leasing aa 
. Act, as amended by the actof . |. 
_ duly .29, 1954, | 
.. ceases on, a. competitive lease. 


if production - 


127] 


‘which. is in an extended term 
~ by reason. of: production, the ie, 
lease terminates by™ operation ee 


| (() within 60. 
days. after cessation of pro- | 
oe duction, . reworking or drilling | : 
_ » operations are begun onthe _ 
_ lease and thereafter conducted ie 


eS with reasonable diligence: aq eS 


ing the period of nonproduc- | 
~~ tion; or (2) an order or con= = 


‘sent of the Secretary suspend- 


_. ing operations. or production on. 
the lease has been issued; or (3). ~ 
’. the:lease contains a ‘well capa-- 
ple of producing oil or gas in’ 


paying quantities and-the les- | 


; gee places the: well on: a ‘pro- aay 


, e ducing. status. within:a reason- ‘ ee : 
-. able time, not less than. 60 days eg 


| after notice to do so, and there~ = 


after continues production un-~ = 


less. and until. the” Secretary mee 
or allows suspension - Cane ee ee 


ara] 


Where the holder of a ne Sao. 


ae “hich is in its‘extended. term 
eae “because” of production “pers 
-. forms some. reworking opera; 
_° tions following. the cessation = 
oo a of production but. fails to. con-. 
tinue the operations, he is not’). - 


: entitled: to. an. extension of his sag : . 


~o... Where. ‘production. from” a: ee 
eo ae lease ceases because the wellis  - | 
2 nO longer capable of produc. esp 
-.. tion, the lessee is ‘not entitled 
“ues 40° the benefits: of’ the provision: ase : 
in section - 17 of the: Mineral... 
_ Leasing Act ‘which’ provides... 


eye Mineral Mithese 4c eee 
| amended.(68 Stat. 585; 80. Wee: 
$8.6.) 1952 ed., Supp. IV, see... 
- 1872), the extension runs. from. a 
the next. succeeding anniver-9 
: “sary date of the lease. for such im oe 
_| part of 2-yearsas remain after. 9. 
|» deducting the period, if any, 9... 
_|. between the effective date NOL gag 
the > (partial). assignment . and... us Se 
~ such: anniversary date: - and:- 
_ there is no change:in: the anni- ©... 


| _versary FCT a es Oe ae 309° en 


|. ways! been, 





Leasing - _ Act; . 
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ee _EXTENSIONS—Continued 3 a Se eS. 

| that no lease on. which. there. ee oe 

“| issa-well- capable of production. aoe 

_ shall expire because the-lesseé.-.. 8 

~ fails-to produce it unless the © 

| lessee is. allowed not less than’ .: 

60 days” after. notice to place, 

7 the well on a producing status- . 

“ Where an oil and gas lease is ~ 


extended pursuant. to. the. last’ : ; 
- sentence. in section. 30a of. the: ke 


| Page ; 


If the resulting extension oe a 


- | for less than a full-year or-if.... 
ake after it hastun forafull yearit. 0 ©. 
|. is due to continue for lessthan. 
| another full year, the annual 
rental is to be prorated i in the 
same proportion thatthe re 
2 maining fractional year of the. ar 
| extended term bears to a full” a oe, 
4 The pecan with: arsapoet a 
‘| tothe approval of assignments 
-where.the term of the assigned 
- |. lease is extended. by. operation. = 
~ | of law even after the lease-term. 
| .in which they were filed has ex- - 
: -pired is: the same as it: has. Blac wre, ae 
ak An assignment ey 
| may be approved in-such cir-)° 
oe cumstances and the approval 2). 
will relate back to the effective, 
date of the-assignment as fixed: 
| in section. 30a of the [Mineral.. 9° 
| Leasing). BObo set ee Oe S088 Ve 
|: Any: lease. ae under any.) 
_|> provision of the Mineral. Tease! oy J 
| ing Act which is in ‘its extended... ae 
| term: under any provision of: 0 0 0 
Pe that act, is. peubleey to pepartial 0s i eS, 


“INDEX-DignsT 


Om: AND. GAs. LEASES—Con. - 


. - EXTENSIO NS—Continued- 


a er 


- assignment and the ne, as . a7 
lease or: ‘leases, of any” unde-" =~ : 


— veloped land is entitled,to the °.- ae 


ee extension | provided for in. the =~ 
. law. * “The extension | privilege. et 
- | does’ ‘not apply’ to renewals of 

ee Teases. pursuant to section 17 of ae 
. the act; as it read prior toate > +s 


- . amendment August 21, 1935__ 309| 


; ; 31 of the Mineral Leasing Act: ES a 
"ee February 25, 1920 (41 Stat. 


- Stat.585;'30 U.S. ©., Supp. 


| IV, sec, 


| 188), providing for 7241, 

~ automatic termination of a ~ 
om ~ lease, “not containing | a well ae ef 
_ capable.of production, fornon-  - 


payment. of the annual rental, }. ‘eg amende d, giving priority, Pos eee 


ot) onside din co tion a. 
when considered in connection.“ | the. first . qualified applicant 


| with the text ofthe act which = |. 
. “it amends, and its purpose is: — 
. not considered to apply toa - | 
- failure timely to pay thesecond: =|: ae 
ers al rental for he exten dé ae - a : long-continued. practice: of the. — o' 
Jet 5-year period. where. notice. Of 0 _ Department requires. that eta: a 
ie Pa the exteasion was not mailed. . oll and gas lease offer received | 


to the lessee i in. time-for him LO “é 


-The-holder of a nioncompeti-~ fe 


ed within | the ‘known. geologic = 


= gas: field ‘at that’time_2__-.-. 


- structure. of @ producing oil a i. 
Cae ale cation © can be filed | for- the... Ys oat 


The: ‘owner of ‘a ‘nloncompeti- ee 


eee tive oil: and Bas” lease whose = 


405 ed 





leased 


- Page OIL, AND Gas. TEASES—Con, ie 
A EXTENSIONS—Continued 4 pve 
lease is committed to: a ee 
|. plan is: ‘not entitled to a 5-year. 

_ extension. of his lease granted ©... 
|. by section 17 of the. Mineral. 

_ Leasing Act where the lease is. 
extended: by the. provisions of . 
section 17 (b) of the act a. 
~ An oil and gas lease which a 
| ue eaters an. extended term of 20° 

The ‘amendment to section ©. | 


- 405 = pa 


| -years for reasons other than oF 
| production does not fall into © 7 
ae es ae . the category. of ledises in. their Le 
= A837; 30: Us ‘6. ron sec. “181),. by: ee extended term because. of pro- 3 de a cae 
the act of July 29, 1954:°(68 = |. duction “upon'the obtaining of 
. production. during: the 2-year aoe 
extended term- os ao een! aa, 


"FIRST QUALIFIED APPLICANT — 


~The’ provision . of section Bien a 


a ee ing both | as aia a ig ; 


LANDS SUBJ ECT TO. 


Tt is error to hold that lead pee 
— | in-an oil. and gas lease became -_ 
‘| available for’ filing at the expi- 
_ ration of the primary term: Ol 
* the: lease when in. fact the. lease ~ ; 
was extended for another Be a 


_ | of the “Mineral. Leasing Act, . 


ee coupled with the definition Of mae - 
|) simultaneous | filings contained ; a | 
in the regulations and with the 


—t- over. the counter one. second ~ 


ta receive it and return the rental. “y prior. to o succeeding offer. for = 2 es a 
ee so. that: it would De: ‘received. so. |. the same land be recognized as 


= not. later. than’ the ° seventh -<~ - 


“anniversary date of the lease. 333 i. 


| prior to- ‘such. succeeding offer, oe - 
ae opportunity having been given. 
‘both parties to file under arule ~— 


es ave oil.and gas! lease is not given ae that would have made the 


oe by hislease a contractualright to 
. a 5-year extension which prevails oo 
over all other extension pro- 
_ visions of the Mineral Leasing « ._ 
a Act as’ -artended Jo 20._ S222} : 
|. The owner of a noncompeti- | 
~ tive off and gas lease which ‘is — 
a ee producing i in paying: quantities: fou 
ee = at the:end of the: primary term - 
~~ ‘ofthe lease is. not: entitled +o 7a a 
| ae 5-year extension ag to such: of the oe 
- Iéasedlandasmay not be situat. 


_ |. filing of: both offers: simulta- 
| neous at least in the absence of. 

any equitable reason: for. treat- . 9 ex “aes 

124050 


Where ¢ an oil ne: gas lease is eae 


Tand- 


. in. its extended: term, no -appli- ~ . ee 


regardless of oe : - — 


413 


: DRE DIT 7 


+ OIL AND. GAS LEASES—Con, 


LANDS SUBJECT TO—Continued | 


_ whether: the extension. of. the at 
lease was valid or invalid-..——: ik « 
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If there is: spersuasive. evi. . 


‘dence to show that a prior oil 


and gas lease was canceled and... - 


the cancellation was noted in — 


the official tract book by means a 


of a line drawn through ° the : | 
serial number of the’ prior ae ag: 


lease, the person first filing‘a 


| qualified oil and gas lease offer ~ 


after the notation was made. is. 
entitled to a lease of the land — 


" involved_....22--+-2 ae oe ae 


PRODUCTION | = 
Production from a Jeng ritay 


353 


| properly be regarded. as having... 
ceased on the final day of the: . 


last. month during which any 


production ; from the lease was. . 


reported where the exact. date 


of cessation of production with-. ae 


»: in that month is not known. .. a 


REINSTATEMENT. 


A request:to vacate. decisions Bless 


approving: partial, assigninerts 


of noncompetitive ‘oil‘and: gas. 
leases and returning the lands. ~~ 
assigned .to the base: leases-on:~":- 
the ground that parties did not... 
intend the assignments to be | 
made will be rejected where the 
parties did not.appeal from the’. 
_ decisions approving the assign-.. -- 
ments within the time allowed;. ee 
the assignments are: regular on re 
their face; and the partiés, al= . - 
_ though informed of the filing of: 
the assignments, made no PECe 3 


test against them. 


_ RELINQUISHMENTS 


The phrase < 


read OS aa eh CA al 


214 


the date of its filing” i in section © 


30 (b) of the Mineral: Leasitig 7 
Act, providing that a‘relin- 





quishment- of an oil’ and. gas’ 
lease “shall ‘be éffective™ “as: of” ot 

ee date of its filing,” ‘means. | : 
that & relinguishment ; is effec ‘ i. 


. tive to terminate the lease from. . Seas Si 


451 75 5—58——8 


RELINQUISHMENTS—Continued ae 
the first instant-of the day upon Ata 


which it is. filed, andi is not.-ef-....-, 
» fective merely from the time it ..:; 
- is filed on that day.2.-_.-..-. 
Where relinquishments of ac-. 
quired lands oil and gas leases § -; 
_. are filed on the first day of the :::*: 
- fourth year of, the lease,:the -::; 
et relinquishments are’ effective a Gn oa 
terminate the leases: as of CRE srs 


first instant of the: day upon °~.: 


has been filed but. before nota-. + 
tion of the.relinquishmerit: ig: 20% 
made ‘in the tract book is pre-) 3% 
maturely filed. and i is eae Hee at 


ae ee ee pega 


RENTALS | 


which they are filed, although: »... 
_the time of filing was later in . =: 
_ the day, and, therefore, :rentals::.: :. 
| for the fourth lease year do not *:.. 
RCCING eos oe Gee OE: 
| An application” for an il and. 
~ gas lease filed after a relin- < 

~ quishment of..an. existing lease #."’ 


Where. relinquishments of ac~ . | 
quirédlands. oilsands gas leases’ 


.. are filed on the first-day of the "| 
“fourth year of the lease, the.“ 
relinquishments .aré effective. 


to terminate the leases as of the rt 


| first. instant of” the day up on . 
ie which they are filed, although |” 


the time of filing was later in” me 
the day, and, therefore, rentals |. 


for the fourth lease 3 year do not | : 
accrue. ae eae 


Neither the payment, of. ade 


edlelenleertedieedet ied tated tet ite 


Ty ee ae ge gt ees eT ee Smear reea ee eee a 


‘| An offer to lease lands for oil, “ae 
a and: gas purposes: accompanied «.-.: rs 
by insufficient rent'to coverthe s:$ 
lands described-“in- ‘the Offer? 

may not be rejected as to ‘part bee 
of the. lands | ‘deseribéd inne 
. offer in order that. the rental on os 


: * 
exvast 


‘| vance rentals nor their. receipt a 
_ by departmental officials upon... 
sabe lease. which had. terminated ie 


een can, ntinu ti ae 
‘effective ge GPs Piha CO e or Teinsta e: the a 


2 
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ori 
tT; 


.. ways been. 


ei. 


-RENTALS—Continued © 


payment submitted with: the - : 
Offer: will be sufficient to cover * 


the: remaining lands__-_..-_ 


- 8 


Where an oil and gas lease is ~~ 


extended pursuant to. the last — 


sentence in section 30a of: the ey i. 


Mineral 


Leasing Act, as 


amended (68 Stat. 585;.30-. ~ 


U. 8: C., 1952 ed., Supp. TV, 


see. 187), the exiecniod runs... 4 


from the next succeeding anni- 


. versary date of the lease for... 
‘after'deducting the period, if. 
any, between the effective date — 


of the (partial). assignment and: . 


such:. anniversary date and ~ 
there. is, no change in. the anni- - 
-versary date. oo02 222-222 L ee 


If the resulting extension isi 


for less’ than a full year or if. 3 
after it. has run for a full year it :: 


is. due: to continue for Jess than - 7 
3 amother. full year, the annual. - 
rental ‘is to be prorated in the... 


‘same proportion that the re~ . 
maining fractional year.of the 
_ extended. term bears to a full | ig fh 
309 
The. peu With poner : a: 


to the approval of assignments _ - 
where the term of the assisned 
lease is extended by operation . tg 


oflawevenafterthelease term 
‘in which they were filed fasex- 


pired | is the same as it has al- 


cumstances and the. approval 


“An assignment, na 
may be approved in such cir-. © 


will relate back to the effective ~~ 


date of the assignment as fixed 


‘in section 30a of the [Mineral eS 
Leasing] act..---.----------- ~ 309 
Any lease issued under any” | 
provision of the Mineral Leas- 
ing Act which is in its.extended: *: 
‘term.. under. any provision: of 
that. act is subject: to: partial... 
| assignment and the resulting. . 7 
lease. or leases of any unde- _ 
veloped land is entitled to the 
| extension provided for’ in “the?” 


oaeiense | 


Page| OIL AND GAS LEASES—Con. 
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Page 


law. The extension privilege 


of the‘act, as‘it read prior to its 


amendment pues 21, 1935.- | 


ROYALTIES © 

Tn making settlement for the | 
gas royalty due to the United . 
States under an oil and gas | 


lease, 2 lessee may. not deduct 


- from its royalty payment, the 7 


~ does not: apply to renewals of —— 
leases pursuant. to section 17 | 


309 


cost. incurred by the lessee in. 


|. transporting: oil:well gas to the 
point of delivery specified in a 

- contract for the sale of the gas _ 

when that point of delivery is - 


in the field where the lessee’s ray | 


309 - well is located nor may the — 


lessee deduct the cost of com- — 
pressing the gas so that it may 
enter the buyer’s ling at the 


The approval’ ‘of ‘a proposed 


| unit, agreement may.-properly . 
be conditioned upon. submis- - 
sion of a stipulation or other 


; working, pressure specified un~ 


| der the contract. of sale_.w1--. | 76 


binding instrument..to the. 


effect’ that those Federal oil. 


and ‘gas. leases committed to 
the agreement which provide 
for a 5. percent. royalty rate 


shall:at the end of. their res- 


pective 20-year terms or. any -. 


extension thereof, become sub 


ject to the same royalty. rate. 


payable to: the United States 


as.would be applicable to re- 


— newals of.. such. leases. if the 
leases were. not committed to 
the unit agreement. Sp ua Acai 


SUSPENSION OF OPERATIONS 
AND PRODUCTION 


‘Under an Indian tribal. oil 


and. gas lease which provided 


3630 


as a, condition to “its existence 
that oil and gas be produced i in. 


paying quantities, upon a ces- 
sation of production no au- 
thority is vested in the Secre-. 


| vary ‘of the Interior to allow a : 


en nd 


INDEX-DIGEST 


OIL AND GAS LEASES—Con, 


SUSPENSION -OF OPERATIONS AND 


PRODUCTION—Continued 
suspension of operations and 


- thereby continue the term of . 


the lease. . ---~------------- 7 


TERMINATION 


- Under ‘section | 17 of “the: a“ 


7 Mineral Leasing Act, as 
amended: by -the act of August. 


8, 1946, a competitive lease in 
its extended term by reason of. | 


production terminates by oper- 


ation of law when: production © 


ceases unless diligent drilling 


operations are’being conducted — | 
on the lease at that time, in .”. 
the absence of an order. under 


section 39 suspending ~opera- 
‘tions and production, on the 


Where an oil and gas i is 
automatically terminated be- 
cause of the lessee’s failure to 
- pay the annual rental when 


AGF 


214 | 


due, the land in the lease isnot 


available for the filing of offers - 


to: lease until the termination i 1s 


noted on the tract. book._-__. a 


TWENTY-YEAER. LEASES 


The approval of.a proposed 
‘unit agreement... may properly 


be conditioned. upon: submis- — 


sion of.a. stipulation or other 


419 


binding instrument, to the ef- - 


fect’ that those. Federal oil and. 
gas leases committed to. the. 
_. agreement which provide for a 
5 percent royalty rate shall, 


at the end of their respective ~ 


20-year terms or any extension: : 
_ thereof, become’ subject to the 


same royalty rate payable to 
the United States as would ‘be 


applicable to renewals ot such 


Jeases if the leases: were not © 
| committed to. “the, unit. agree- aes | 
teenewiesnence 88 


; UNIT AND. COOPERATIVE. 
. AGREEMENTS : cer 


The approval of a proposed * 
unit agreément may properly — 


a be eonciienes: oe submis- 
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P age. 


UNIT AND COOPERATIVE AGREE- pe: 


MENTS—Continued 


| - sion ofa stipulation or. other 


binding instrument to. the ef- 


fect that those Federal oil and — 
| gas leases committed to the __ 
_. agreement which provide fora —.- 


5 percent royalty rate shall, at. _ 


-|. the end of their respective 20-- 
; year terms or any extension | 
: thereof, become subject to the .. 
/ same royalty rate payable, to. - 
: the United States as would be .. 


ivy 


applicable to renewals of such 7 a 


- leases. if the leases” were not.. 
: irae to. the ‘unit agree- 


The < owner : of a , noncompet- as 
itive. oil and gas lease whose... 


lease is committed. to a. unit, oo 


plan is not entitled to a 5-year ae 


extension of his lease ‘granted ... 7. 


‘by section 17 of the Mineral a 
Leasing Act where the lease is ©” 
extended by the provisions of en 
section 17 (b) of the act__-~-- _ 


‘| PUBLIC. LANDS 


GENERALLY . 


‘Lands which =~ hove: 


“405 


tee ee 
appropriated. or reserved for 
a lawful purpose are not pub-: 


lic, and are impliedly excepted - 


from subsequent laws, grants, 
and disposals which: -do:: not 


specially disclose a purpose to: © 
| Include: then f+ oo | 


CLASSIFICATION ~~ 


In exercising the * 


| — ~ 
_, tionary authority. vested” eae 
‘him by section 7 of the Taylor wee 


Grazing Act, as amended, the 


. Secretary may properly ‘con 
sider and weigh all factors’ 


which have a bearing on’ the 


ce suitability of the land for use. 
| or disposal, including the effect © | - 
on the public interest_-_----- 


(226 


As a general rule, the first) 
application filed for the classi- as 


fication of land under. section 7 


_ of the Taylor Grazing’ Act, as” 
- amended, is éntitled: to ‘prior ~ ae 


: classified for disposal - 
; _ manner which precludes. the. 
allowance of- applications. for 


oa 


| PUBLIC LAN DS—Continued 


CLASSIFICATION—Continued 
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consideration over subsequent — 


applications for the same land_ 


The fact’ that land may be. 


- suitable for disposition under 


226,| 


the first. application filedthere- 


for does not require the land to 


_ be classified for such disposi-. 
tion if the land is more suitable 
for other disposition - seat. 


State selections are to be 


preferred over conflicting. pri-. 


226 | 


vate applications for the same 7 
land, even though the State. - 
application may have been. 


__ filed subsequent to the private Stee 

; “However; in 
order. to merit preferential con oe 
_ sideration, the State must be 
: diligent. in. exercising its selec = | 
tion SC amet eerie * 226 | 
Good. ‘administrative | prace 


““application. 


tice requires that when land is : 


in a. 


the land previously filed those 
applications be rejected imme-: —°.— 


‘diately. and: sufficient ‘time be. . 
permitted to: elapse to allow: 


_ the applicants to take appeals. ; 


from the adverse classification 
- before action is taken by the. -. 
local ‘office ‘which will result in —. 

rights attaching to the classi- 
~ fied land under later E ADRHOE: oo. 
Although . een Department ae 
has recently announced that = 


State selections should gen- _ 
erally, as a matter of. principle, i 


| _be honored. over competing 


private. applications for the. oa. 


same lands, a decision rejecting 
a prior State. selection-in favor 
of later small tract applications. — 
. will be affirmed where it is: | 
_ shown that, when the land was 


classified, the prior State selec. 
tion was considered along with 


| the, applications for small tracts oe 
| and it was determined that the Sere 


— “Filed. . 
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land was more: ‘suitable-: for : 
small tract disposition’ than'for. 


State selection, 


| DISPOSALS OF - 


and: where ~ - - 
leases have already been issued . 
on the land ea al the 

_ 459. 


Public land: which hai bean : | 
withdrawn by Executive Order. — 
No. 6964-may not be. disposed. ; 


of until it has-~ been. classified, 


pursuant to section 7. of pe 7 | 


po Taylor - Grazing ~ —Act,. hoa 
amended, as suitable for § su ach. 
disposition __.- See eeeeetis fu 


PUBLIC REC ORDS e 


The. official grazing files are 


contractual... 


225. 


| public records of ‘which the | 
Department takes notice in- 
rendering decisions but the — 
; probative value of the files ; 
depends upon the contents of |” 
the Glos eae eee 
Invitations for bids, bids and _ 
; .documents vare 
public records to the extent~ — 


“5939; 


that they do not involve-“trade 


Restrictions’ on the 


~ secret”? and “know how” data, °°” 

| . Public records are available for.’ 

| -inspeetion in: accordance with a 
| the procedure set forth in 43° 

| CFR 2.1. a 4 
- -publie’s right to know how the ~~ 


Department’s ‘public business oe 


is conducted should be held to ~ 
a ee ~ 463. — 
‘(See also. Administrative Py on apa 
cedure Aet:)-. ae 
_ GENERALLY |. 


Where the ceguations define = | 


-simultaneously.”* 


the next (Olle fees dee te au 


_ with. a 

; respect. to conflicting applica- ic 

| tions or. offers as: “filed at the © ~ 

8 same time,” offers filed 1 or 100°) 

~ seconds apart ‘are not. simul- | 
taneous» filings, but the. first a2 
offer received is filed prior to. Sait ty 

124 
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| REGULATIONS—Continued 
; _ APPLICABILITY. ones 
Where a lease provides that 


it is issued ‘subject’ to* regula~ 


tions issued pursuant to a 


statute, in the absence of any 
other: provision or indication 


to the contrary, the lease. will 
be construed to incorporate 


only. the regulations: existing 


at the time when the lease was 
issued and not any future 


amendment of the . regula 


Where a regulation govern- _ 


| ing ‘renewal - -of small tract 
leases” is ‘amended: after “the 
issuance of a lease and is not 
: specifically 
. reference in the lease, the regu- 
lation will be deemed appli- 
cable to the lease if it confers 


a benefit and not an added ° 


obligation on the lessee, does 
_not affect the tights of others, 


~ and is not detrimental to the 


interests of the United Stee 


_ RIGHTS- OF- WAY. 


(See also LE ndian Lands. ye 
GENERALLY | | 


The act of Februaty ; 5, 1948. . 


(62 Stat. 17; 25 U.S. C. see. 
323), providing for: ‘“rights-of- 


way for all purposes’ over and. - 


across Indian lands applies to 


sites for all features.and facili- . 


ties, including dams, reservoirs, 


powerplants, and construction | 
-. and operating camps, appro- 


priate + to water control projects 
undertaken by . the United 


“8 States 22 (caine ee eee 2 


_ ACT OF MARCH 4, 1891 - 

. A -reservoir. site © may be 
acquired under the act of 1891 
either .by construction of a 


reservoir on vacant surveyed . 
- or unsurveyed public land or - 
~ by departmental approval of a 


map of the site if on surveyed 
‘land. -A map of a site on un- 


surveyed land may be accepted — 


~ for filing and information only. 


incorporated by" 


Page RIGHTS-OF- WAY—Continued”: 


ACT OF MARCH 3, 1891—Continued ~ 


ei 


A. reservoir ‘site: “géquited: * a 


under the act of 1891 either by... 
approval of a: map or by con= 
struction. of the reservoir is’: 


subject. to. any oil cand as. 2 


lease offer: filed. prior to. the- 


site application or to such con- ~~. ~ 


ll pues oF PRACTICE. 


» 52] 
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251 


; GENERA LLY 


struction and a lease issued to... 
_ the offeror will include the oil. — - 
and gas . deposits: underlying ae 
the site. wn ones eran tessa tne = 


252 ae | 


The Director of the Bien a 
of Land Management may; : 
before an appeal.is taken: to =~ 


the Secretary, 


reconsider a. | 
_ previous decision on his‘own:, -— 


motion and correct any errors °° | 


that. may have been made in © 
the former decision..-~..--__. 
It is nota deprivation : ‘of | 
- “due process’ for an ‘officer’ | 
other than the one who hears :* 


the evidence in a mining ‘eons: § 


test to. decide the: Steen ‘ 


APPEALS _ 
Generally | 


Assuming that an. ‘Gbiestion: Mh 


to a hearing officer (that hess go 
was not appointed in accord--..., 
ance with the. Administrative _ 


Procedure Act) would be time-*~ 
ly if made for the first’ time on. - 
an appeal to the Director of © - 


the 


Bureau of Land Man-' © 


agement, failure to raise the 
objection at that time will ~ 
constitute a waiver ‘of the* ~ 


ODjeCuen=. G52 seer | _ ¢ 
ans strike | ‘i an 
answer filed by one who peti- ie 


A ‘motion’ to. 


tions to intervene on all appeal _ 
to the Secretary will be denied © 
where the answer is a joint a 
answer filed also by an ddverge 


party who is entitled to answ ver ou 
the appeal ne rae cae ae 


The failure to pay a, $5 filing 8 
fee for each of two leases in- *’ 


56  ENDEX-DIGEST 


; “Page. 


Where on. appeal to. the 2 | 
of Land 
Management, from a decision . 


Director, Bureau 


of a. manager of a land office 
the appellant files a statement 


of the reasons for the appeal | 


. with the land office manager, 


within the 30-day period re- | | 


quired for filing the statement’ — 


but the ‘statement is not re- 
eeived by the Director until 


the 30-day period has expired, 


the appeal is properly dis- 
missed since the pertinent 


_ Tules of practice provide that a fe re 
~ statement of reasons, if not — 
| filed with the. notice of appeal, ‘ 


office of the Director___- iets 
EVIDENCE _ a 


Where,‘ on appeal to the’ 


Secretary, a question of fact is 
presented:as to whether or not 
the cancellation of an oil and 


gas lease was noted in the offi- © 
- Cla] tract book by means of lines | 
' drawn through the serial num- 


ber of the lease, the-name of 
the lessee, and the description 
of the land in the lease prior to 


_ the filing of an oil and gas lease 


offer for the same land, and the 


evidence in the record is con- 


flicting and inconelusive, the 


RULES OF PRACTICE—Con, Page | RULES OF PRACTICE—Con.- 
-APPEALS—Continued ._ ‘| APPEALS—Continued 
- Generally—Continued . 7 | Statement of Grounds—Con.. 
volved in an. appeal to the | must ‘be filed “in. the office ae Ak 
Director from .a ‘manager’s © the Director’ within 30 days --. 
decision does not require that after the notice of seppee is 
the appeal be dismissed where HleQ ewe eee as oe 385 
(1) the regulation, later amend- Timely Filing : 
ed, was not clear, (2) the | tat 
mae ie | Under a Government con- 
manager’s decision stated that mag fo 
f i tract which provides for the 
an appeal involving the two as 2 aa ; 
. : ; taking of an appeal within 30 
leases must be accompanied by 3 ; . 
: days, but does not specify with 
a filing fee of $5, and (3).the ; 
; particularity either the event 
manager accepted the $5 fee th ‘ h t . 
fa sufficient ALB. that starts or the event that 
eee oe ee ee ee "| stops the running of this period, 
Service on Adverse Party - the time for appeal begins to | 
An appeal to the Secretary _ run when the contractor ac- — 
will be dismissed where the tually receives its copy of the _ 
- appellant has failed to show .| decision of the contracting offi- 
that he served a copy of his | cer, and an appeal that is not. 
appeal upon an adverse party mailed by the contractor until. — 
within the time and in the more than 30 days after the . 
. manner required by the rules_ receipt of such copy is not 
of practice, as revised effective | _ timely and must be dismissed vs 
May 1, 1956_-_-2_----.-.--- 25} for lack of jurisdiction--_ .__- «118 
Where a decision of the - _ Where under the Departments 
| Director of the Bureau of Land rules of practice a document is 
' Management indicates . that | ~ required to be filed in the office 
‘there are adverse parties in- of the Director, Bureau of Land 
volved but fails to name them, — "Management, the document is _ 
an appellant from that decision _ not considered filed until such 
- is not required to serve such | _ time.as it is actually received 
parties -with copies of his — in the Director’s office, and a 
notice of appeal__-_..-.--_-- 368| document filed in a land office 
i x is not considered filed in the 
Statement of Grounds 395 


ease will be remanded to the 


| Woe ere DIGE ST. 


_ RULES OF PRACTIOR = fen. wan 
EVIDENCE—Continued - 


. Bureau of Land . WMedapements 


to make a further inv seledtion at : 


and to allow the parties an ep-.. af 


portunity to submit additional - a . | 
. evidence on. the eee oF se 


2) 858}. 


When the sGnteietor tae et is 


met the burden imposed: on 7 an ae ee 


of establishing -by substantia] «:.: 


evidence: the validity - 


oom i 


amounts of its claims based - : 


on: the 
-or “extras’’ 


“changed conditions’. .. - 


contract, an-appeal from ad-~ ©: 
verse decisions of the contract- 


ing officer must be denied. > - | 


- Specifically; the contractor has. ty 


the burden of proving that the oe 


contracting: officer was wrong. ~~: 
in concluding that.a proper. - 
site investigation would have. -- 
enabled a reasonably.:prudent: es 


and experienced contractor to 
have. anticipated the condi- 
tions encountered. Ordinarily, 


statements in claim. letters are 
' not sufficient proof of essential. - 
facts which are disputed.__-.. 


- -GOVERNMENT CONTESTS 


“Where the rules of practice *” 


of the 


Department provide 


that a hearing in a Govern- — 
ment contest may be waived 
if all parties consent, and it 
appears in a contest brought — 
against a mining claim that 
the disputed questions: of: fact: 
can be satisfactorily resolved 
only. by holding a hearing, the 
Department will not accede to 


a waiver of a hearing and a 


hearing will be ordered... _.- 


HEARINGS 


440 


- | Where the time stamp on. an oa 3 
application shows that it was _ 


prematurely filed and the ap- 


plicant contends thatthe stamp _ | 
is erroneous and that the ap-° ~ 


hearing will not be held on the 


_ plication was: timely filed, a - 


issue. where there is no reason-._. - 


“ HEARINGS—Continued . 


mols 


» Rage 


able likelihood. thats a Hearing te j | | 
would develop facts decisive of... 


Where - a apnieeiee does mee of 
7 object: to the fact that the hear-. ... ..,., 
ing officer was not appointed | Cau 
in accordance with the provi- 
sions of the Administrative ” 
Procédure Act until the case is 
on appeal to the Secretary, tlie — 
‘objection is not timely and‘ 


- the issue and no showing is. - ..; 
-- made by the applicant; that he =... . 

will be able to present evidence: -..: 
Son ieayarvins the facts of. rec=. .5.: 


meyer 


does not require that the pro- 


ceedings be set aside.._.-.___ 


Where a timely objection ~~ on 


“was not raised by a contestee 


at a hearing that the hearing 
officer was not appointed in’ — 
accordance with the provisions’ » 


of the Administrative Proce- ©’ 


dure Act and there is no show- ~~ :! 
ing of. actual prejudice to the." 
contestee, there is no warrant ° 
for the Secretary to exercise  -* 


his discretionary power to set’ 
_ aside the prior proceedings and ":: 
to order a new hearing...---- 221 
Where the rules of practice ° -° 


_ of the Department provide 


that a hearing in a Govern- a 


- ment contest may be waive ee 
if all ‘parties consent, and ‘it — < 


appears in a contest brought. : 
against a mining claim thatthe — 


disputed questions of fact can - 
be satisfactorily resolved only 
by ‘holding a hearing, the De- mare 


partment will not. accede to a. 


OF SECRETARY — 


waiver of a hearing. and &.. .. 
-_ hearing will bevordered.s 5222 


‘SUPERVISORY AUTHORITY — ; 


860 


Where a timely objection. an 
was not raised by a contestee'' 
at a hearing that the hearing’. -: 


officer was not appointed in’ |... 
accordance with the provisions 


of the Administrative Proce- silt 


Sea cme 
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page | SECRETARY OF THE. 


fiom | OF PRACTICE—Con, ee 


tract with the Kings River | 


| Conservation: District whereby 


individual holders of excess 
lands will be permitted to pay 
the reimbursable costs alloca--~ 
_ ble to their excess holdings and<- - 
thereby be rélieved : from the: | 
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‘Page - 


SUPERVISORY AUTHORITY INTERTOR—Continued 
OF. SECRETARY—Continued | - limitations on supplying water 
‘dure Act and there is no Gwe to excess lands and the conse- 
ing of actual prejudice to the — quences of the anti-speculation — 
contestee; there is no warrant. features: of the recordable con- — 
for the Secretary to exercise | tracts: required by lawi.--_.. . 273. 
his discretionary power to set .. ‘The authority of the Com- 
“vastde the prior proceedings and): mieion: to the Five’ Civilized . 
= to-order a new hearing-....-_ 221] Tribes and ofthe Secretary of © 
m SCHOOL LANDS | Se ae _ the. Interior to strike names : 
| ee | from: the rolls of the Five Civ-  ~ 
GRANTS OF LAND _— | : i : | 
_ :  ilized ‘Tribes, after notice and ~ 
A grant to a State for school ‘an opportunity to’ be heard, 
_ _purposes attaches. to no’ spe- js ontinue d to-March 4; 1907,0 
“ahe> sections until tHe lands a when ‘tHe: rolls were closed... 280 
~ are surveyed, and prior to. sur- . The FAC Thal an ie wo 
Wey the United. States. ey was enrolled with the Creek —— 
be make other disposition of such | Tribe’ of the “Five Civilized — 
_. sections which have been re- .. he ‘SfGa bea. aderesoived an> allot 
7 served for school use_...~_--- 827] Sent foreland” aithcanother 
INDEMNITY SELECTIONS | tribe’of Indians.justified action 
The: lieu selection provision by the Commission‘to ‘the Five. . 
. of the act of March 4, 1915. . _ Civilized Tribes and the Secre- 
(38 Stat. 1214), does not au- tary. of the Interior striking the | 
thorize the selection of land. | _ heir’s: name‘from the Creek 
known to be of mineral char- — roll, which action was. final - 
acter, A reservation of a. _after'the passage of the act of | 
school section by the act of April 26, 1906. (34. Stat. 1304. 280 
March 4, 1915, supra, bars ~~ a ‘Where a contract for the 
mining focations on thesection — - : sale of Indian timber author- . 
:°S0. Ong: ag the reservation is in. - izes the Secretary to redeter-  - 
effect, Such a reservation, : ‘mine. stumpage prices upon a 
short .of an act of Congress, finding of changed conditions, © 
can be extinguished only: by. .- the Secretary has broad dis- 
an ‘approved selection in liew es ~ eretion to. consider ‘those fac-. 
of: the land reserved_-_--_.--- 27) tors and..use ‘those tests and _ 
“The act of February 28, 1891. | methods of valuation which a 
: (26 Stat. 796; 43 U.S. C. secs.. ae capable and. prudent business- wet | 
_. 851, 852), is not applicable to man would 1, eee ee ee — 305 
Alaska sted aegis hie ne ve. et tis PP oe BS | 
s bee SMALL TRACT ACT 7 
SECRETARY OF THE INTERIOR GENERALLY 
The Secretary of the Interior: . eand under lease « ‘or “patent : 
is not authorized by Federal oa aieaant “to the Small Tract 
“reclamation law to agree to Act is not open to. igeations. 
"provisions 1 in the proposed con-.. - under-the mining laws. <- cae 
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Where applicants ts pur-° . 


chase. land under a small tract. 
lease deposited the application . 
and purchase money in escrow — 
witha bank and directed the 


‘be. issued, 


INDEX-DIGRST 


SMALL TRACT ‘AcT—continued 


. APPLICATIONS—Continued. 


. bank’ to file the epplicdon: 
within a certain time and the —s [ 
~ bank delayed the filing beyond. | 
the time specified, ‘the appli-— 

cants — must suffer whatever 
consequences. result. from the | 


.action of their agent... ces eee 
RENEWAL OF LEASE . | 


Where under the Depart- ~~ 


- . ~ment’s regulations in effect-at — 


“the time a small tract lease'is 


_ “issued, the lessee’ is: given’a 
| ‘preferential right to renewal of © 
‘his lease | ‘upon. timely applica: 


‘tion therefor, if it is deter 


“mined that a new lease: should 
the preferential 


right must be recognized even 


though the Department’s regu- 


lations are later amended prior © 
to the expiration of the lease to ' 


impose additional » conditions 


for renewal and’ to: eliminate = 
the - ‘breferential * right to Te- Do, 


A coreforenttial ent. to. res . 2 


newal of a small tract lease if — 


cany new lease is issued granted 


under the terms of the lease is. 


8 contractual preference right 
which must be recognized if 
_ .any new lease is issued after’ — 
_ the expiration of ‘the ‘term of oo 
‘the existing lease_-____~ Juccee 
Where a culstion govern- 
‘ing renewal of small tract leases 
cis amended after the issiiance 
. -of a lease and is not specifically — | 
ie ‘incorporated by. reference-in 
the lease, the regulation will be © 
deemed applicable to the lease 
if it confers a benefit: andnot 


can added obligation’ on’ the ~ - 


_ lessee, 


“does not affect the 
rights: of others, and is not” 
-detrimental to the interests of 
‘the United States... menses 
An application for renewal . mi 
of a small tract lease which has - 
been” classified for lease ‘and 


sale may be approved wheré a 


7 showing 


"Page SMALL TRACT ACT—Continued - - Page: 
| RENEWAL OF LEASE—Continued - - . 
is made that the ~~ 


lesseé’s failure. to. meet the < 


newal of the lease would work 


an extreme hardship on. the 
= lessee. -----------------+--- 


SALES | . 


Ps requirements | for sale of | the. ae | 
tract is justified under the cir- ; 
‘|. cumstances and that nonre- 


- os 


The departinental regulation. _ 


. ‘governing applications to pur-— 
chase under small tract. leases - 
carrying an option to purchase 


is not mandatory, but only. 


directory, as to the time when 
- an application - to. purchase is 7 
: to be filed 2s ce < SES eS ie ae 
The departmental regulation. 
1. governing applications to pur- 
| chase under small tract leases 
where improvements are made _ 
does not apply to applications ~ 
to purchase which. are per-~ 


“116 


mitted by administrative ac-- 


tion to be. made without the . 
: construction of improvements... 4 
| Where the holder of a small 
- tract- lease is given: an option to. © 

purchase the. land. without © — 
{| making improvements and no: ~ 
time limit is expressed. within — 


which he must file his applica~- 


improvements, 


tion, he may file his application 

within a reasonable time after - 

the term of his lease has _ 

“SN 2 @xpIRed o22 ese eae aie 7 

| An ‘application .to. purchace: A, 
under a small tract lease, with: 

1 out. making - 3 
which is filed. 25 days after the... 

expiration of the lease term is: . 


116 


not unreasonably late where no ~ 


: action has been taken:to open . .. nets 


the land to other filings andno 


intervening rights. have at- 
tached to the land_.-..-----~ 


52 STATE. LAWS ° 


116 


State cornmunity. “property” ae 


laws should. not be. considered. 
in determining the acreage. 
_ chargeable to a holder of oil 


60. 


STATE LAWS—Continued 


and gas leases because () ties | 


are governed exclusively by 


Federal.law, (2) since their ap- _ 


 plicability has not been author- : 
ized by Congress.their applica. 38 


tion would be contrary to the. , a, : 
United — a 


Constitution | of .the 


States, and (3) the lessee’s. 


6 obligation i is in the nature ofa . - 


contractual obligation which’ 
ean only be transferred with”. 


the approval of the panes 


of the Interior - Ree epee ee ae: 3 


rss 


The State laws applicable to — 


. Federal oil and gas leases are 


limited to those classes of laws = 


authorized or recognized by 


; section 32 of the Mineral Leas- © 


ing Act (41 Stat. 4387; 30 U. 
S. C. sec. 181 et seg.), as 


amended . - - eer ee oy eye eee 
STATE SELECTIONS 7 


(See also School Lands.) — 


‘State selections are to be | 


preferred over conflicting pri- 
vate applications for the same 


land, even though the State 
application may have been filed _ 


subsequent to the private ap- 
plication. However, in order 


to merit preferential considera- 
tion, the State must be diligent 


in exercising oe selection 


Although the oparunent - 


has recently announced that 


State selections should gener-_ 


44 


ally, as a matter of principle, — 


be honored over competing 


| _ private applications for the : 
_ game lands, a decision rejecting 


a prior State selection in favor 


of later small tract applications - 

will be affirmed where it is 
shown that, when the land was | 
classified, the prior State selec- 
tion was considered along with — 
small 
tracts and it was determined . 
that the land was more suitable 

for small tract disposition than 

-. for State selection, and where | 


the applications for 


—Ats | enactment. 


226 
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| Page| STATE SELECTIONS—Continued - 


- Page 


leases have already been issued.» 


on the land selected by a - : 


STATUTORY CONSTRUCTION 


GENERALLY 


Where Congre ess, Over a long: 


tions under which | 


period of time, has consistently ~~ 
~ gpelled out in detail the condi- 

it~ has 

granted the right-to extensions. 


of oil and gas leases or the. -. 


limitations on that right are . 


apparent, departure from that 


practice, which would result in | 
an illogical and apparently un- ° 
justifies an 


justifiable grant, 
examination of available extra- 
neous aids, including the legis- 


lative history of the law forthe 


purpose of testing the language _ 


of the law against the intent of - 


If it is ‘clear 


that the intent was different. 


than the language implies, then 
such a construction will be 


| given to it as appears justified. . 
as a result of such examination. — 


So construed, paragraph (6) of _— 


the act of July 29, 1954, au- 
thorizes extensions for undevel-: 


oped portions of leases created. 


_ by one or more partial assign 
ments of a lease in its extended . 
term because of any other pro-- 

vision of the Mineral Leasing — 
Act but does not authorize — 
such extensions. because of par-. 

_ tial assignments ofleases which __ 

are in their extended term pur- 

suant to said paragraph (6)_._- 


A clear expression of Con- 


aC gress is required to justify a 
-. construction of a statute which : 


would reverse a general policy 


of the Government as declared 
in numerous statutes and where 
a system of related general — 
provisions has been enacted 


with respect to a particular 


subject, new enactments of a 
fragmentary nature on the 


427 


subject are to be taken as in~ | 


INDEX-DIGEST 


STATUTORY. CONSTRUC- e 


TION—Continued | | 
GENERALLY—Continued Lfete 


tended to fit into. wee e existing, 


: plication cannot be 


of Fébruary 25, 1920 (41 Stati 


Page STATUTORY F CONSTRUC- —- 


poe ae ake 
Unrepealed _ provisions | of see ES 
earlier laws having specific ap- 
infused 
with new life for the purpose of © 
implementing later law....---.. 
~The amendment: to section - 
31 of the Mineral. Leasing Act » 


‘437; 30 U. 8..C. see. 181), by © 
the act of July 29, 1954 (68 
Stat. 585; 30 U. S..C., Supp. 


IV, sec. 


capable of production, for non-. 
payment of the annual rental, 
when considered in connection 
with the text of the. act: which 


188), providing for | 
automatic termination of a. 
lease, not ‘containing .a well — 


it amends, and its purpose is 


-not considered to apply to a 


failure timely to pay the second | 


annual rental for the extended 
. §-year period where notice of 


the extension was not mailed 


to the lessee in time for him to 


receive it and return the rental - 
so that it would. be received . 


‘not. later than the. seventh 
anniversary date of the lease- 
When the construction of a 


part ofan act in accordance | 
with the apparent meaning of 


300 


_ its text considered: alone: would 


not only cause a departure 


from a long-continued proce-. 


dure and a.system established 


by a series of laws, but result 
in an inconsistency in the act 
“ itself, it is competent +0: eX- 


amine matters aliunde the text 
including. other contemporary 
legislation upon which the act 


is known to have. been pat-_ 


terned to determine the true 


- Ineaning of. the text as well as. 
the intent of the Mon | 


assembly | which. enacted | 


Thus, where it..would ee | 
one agency to assume & part of 


273) 


authority 


TION—Continued 
GENERALLY—Continued - 


_ the cost of dperations for shiek | 
_ the law has appropriated funds _ 
‘to another agency but not. .— 


61 


. Page 


other, related costs also covered 


by the same appropriation, 


resort will be had to appro- 
priate extraneous aids to con-° 

“struction to ascertain the true. Sas, 
B48. 


intent: of such provision- eae 


The rule that ‘where » 00. 
penalty i is provided i in a statute, . 
none.can be assessed i is not:uni- 
‘It must be weighed | 
in the light ‘of the language of _ 


versal, 


the statute granting a right or 


imposing an obligation, . In. | 
| dealing . 
.. with’ the. public lands place ‘a 


particular, statutes | 


responsibility upon the Secre- 


tary to see that they are en-_— 
| foreed.” Even though | they 

| have ‘neglected | to. specifically a 
fix that responsibility” in him, 
it falls there naturally ‘because | 
vesting Be 
in -him © over the, ar 


of general ‘statutes- 


public lands _<occ4es4-0 s4042 


393: 


The. ae rule. that. Bien, 


statute. may not be retro- 
actively construed so as to- 
_affect vested possessory rights 
or titles is not applicable to 


recording statutes provided a 


reasonable time is. allowed for - 
—. 898. 


recording - Be at a ie es ea eaiie 


| ADMINISTRATIVE CONSTRUCTION | 
Administrative rulings can-_ 


not thwart the plain purpose 


_ of a valid law nor can prior. ad-_ 
| Ccministrative _practice remedy 
an absence of lawful authority_ | 
Administrative rulings and — 
practices cannot enlarge the | 
application of the opinion. of 


273. 


the Associate Solicitor dated — | 


October 22, 1947. (M-35004), 
which advised | that full pay- 


-ment of the reimbursable costs 


by a district: relieved. the. eX. 


cess lands i in that district from 


62 | 


STATUTORY consrRUCTION— 


Continued 


Bare | | STATUTORY CONSTRUCTION— 


a ADMINISTRATIVE CONSTRUCTION 


Continued. 


the statutory pastricHions. “On 


= supplying water to such lands. 3 


LEGISLATIV. E HISTO RY 
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‘Where Congress, over a long ue 


period of time, has consistently 
spelled out in detail the condi-_ 
it has 


_.tions under which 
granted the right.to extensions 
of oil and gas leases or the limi~ 
tations on that right are ap-~ 


parent, » departure from that 
_ ‘practice, which would result i in 


an illogical and apparently. un~ ae 


- justifiable grant, 


justifies an 


examination of available ex~ 


traneous aids , including the — 
legislative history of the law 


for the purpose. of testing the 
language of the law against the 
‘intent of its enactment. 
is clear that the intent was 


ag | 


different than the language im~ 


plies, then such a construction 


will be given to it as appears .. . 
. justified as a result of such ex- . 


amination. 


So construed, par-- 
agraph (6) of the act of July | 


29, 1954, authorizes extensions ~~ 
for undeveloped portions of _ 


leases. created by one or more 


partial assignments of a lease ~ 
in its extended term because or 


any other’ provision of- the 


- ‘Mineral Leasing Act but does 
not. authorize-such extensions - * 


because of partial assignments: . 
_ of leases which. are in .their — 


extended term pursuant: to | oa 


said paragraph (6).-----2.- 12° ::127 


When. the question arises. — 


“aheties a statute is mandatory. 


or directory, it is necessary ~~. 
_. to determine the intent of. |: 
Congress and when resort to ~: 


the legislative history shows 


_ not only that the purpose to be ay 8 


served requires a construction 
that the. statute is mandatory os 
‘but evidence of a positive ins 
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‘tent to make it so, it must be © | 
“treated as such ists Ee es 


|'TAYLOR GRAZING age | 


GEN ERA LLY | 


The right to ddlecr unappro- 
-priated. public land in lieu of 
land. relinquished. under. the ‘ 
acts of July 1, 1898, and May 
17, 1906, cannot be satisfied 
unless: the land selected, if — 


Page 


withdrawn, is determined, pur- 


suant to the provisions of sec- 


tion 7. of: the ‘Taylor: Grazing pn 


| Act, as amended,.to be proper: 
- for the satisfaction of the lieu 


— Section 1. of ane Taylor 


Grazing Act, as amended, does 
‘not authorize the holder of a 
lieu selection right to select  _ 
- withdrawn land j in satisfaction 
of his right - sera eae eee los 
CLASSIFICATION — | a ee * 


In exercising the diseectipn 
ary authority vested in him by 


7 section 7 of the Taylor Grazing 
Act, as amended, the Secretary — 


may properly consider and 


weigh all factors which have a 
~ bearing on the suitability of 
the land for use or disposal, in- — 


cluding the effect, on the public 
INGePeste gc. as ca oe 

As a general rulé, the first 
application filed for the classi- 


‘fication . of Jand< under. section — 
7 of the Taylor Grazing Act, 
as amended, is entitled to prior’ 


consideration over subsequent 


applications for‘the same land_ — 
The fact that land may be ~ 
suitable for disposition under 


the first application filed there- 


_ for does not'require the Jand to 
be classified for such disposi- 
tion if the land i is more suitable 


for other disposition - Fania 
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226 


226 


996 | 
State selections are tobe pre- 


ferred over conflicting private 


applications for the same land, © 


IN DEX-DIGEST, 


TAYLOR GRAZING ACT—Con, 


CLASSIFICATION —Continued 


even’ though the State. applice- sf | 


tionmaiy:: ‘have been’ filed ‘sub- 


: sequent to the private applica- | 
However, in order to. 


tion... 


merit preferential. considera- . : 
_ tion, the State must be diligent...» 


in | exercising its. 


Although. the. Decacwent 2 


has recently announced — that 


State selections: should gen- _ 
erally, as a matter of principle, ry 


‘Selection : 


be honored | over: ‘competing a 
private: applicaitions - ‘for «the 4 
same lands, a decision rejecting .. - 
a prior. State selection in favor _..; 
of later small tract applications 
will be affirmed. where it is: . - 


Se shown that, when the land was... 
Nae classified, the prior State.selec- 
tion was. considered along with . 

_ the applications for small tracts: 


- and it was. determined. that the 


land -was. -more. suitable: for - .: 


small tract. disposition than for. 
Sand. where. : 


State: 2 selection,.. 


‘leases have aliéady peen: issued: ~ 
on the land aaa ee the: a 


State . ao as) ee ie sie et ee ts i 


459 |. 


Good. administrative prad-- nee 


tice requires that when iand is: - 


. classified for disposal. in a | | 


- allowance of. applications ee 


7 the land previously filed. those. to 
7 applications be rejected - im- 


mediately and. sufficient. time 


be permitted to elapse to allow 
the applicants to take. appeals vate, hs 
_ fromthe adverse classification. . foes 
“before action is. taken: ‘by the: ae 


local office which will result. in 


rights attaching to the classi: — 


fied land under later re 


TIMBER SALES AND- DISPOSALS — 


Section 4 of the act of July ,. 


23, 1955_ (69 Stat. 


— to valid mill-site locations 


ao made. after: the act. | 


368; 30. 
U. §.-C. sec. 612), is applicable _ 


The ‘e. . 
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459 | 


ALS—Continued 


__strictions. and- (ero Gt —— 
section 4 are. applicable to 
valid mill-site locations made 


prior to the act only if in ac- 


63 


| Page TIMBER SALES AND -DISPOS-. Page 


cordance with section 6 thereof 


- the owners waive and relin- — 
quish all rights in conflict with 
those. restrictions and limita- 
| The owner of a valid — 
Ls mill-site location may cut and_ | 
‘remove the timber on the claim 
_ for the purpose of constructing 
‘thereon:a; mill, reduction works, ye 
tramway, - Or. other accessories - 
required in the development’ 
of his mineral interests but he — 
- may not cut the timber for the 
purpose of sr it--------- 


‘VIRGIN ISLANDS © 


tions. 


LEGISLATURE 


301. 


Members. of the ievasan iy be 
of the. Virgin Islands who are © 


entitled to per diem. under sec-. 


tion 6 (e) of the Revised Virgin - 
Islands. Organic. Act may re- 


> eeivesper diem only. for such 


days. .as they are ‘physically... | 


present i in actual sessions. of the 


Legislature... .---2-+_--- , 


ae 


The. Virgin Islands “Legislan 7 


owner. of private lands has a 
correlative and not an: appro- 
priative. right to the use of | 

percolating. water: underlying: _ 
his land,’ and this right. is. ..- 

_ analogous in many respects: to 

‘| the riparian right of the owner 
of land abutting on a water- | 

SOOUMSOs ees e ee ae - 

‘Under. California law ripar-. | 
ian rights | do not attach to 

public land ..abutting on a. 

- watercourse until title to the 

land passes into private owner- | 


a 


ture is in “actual session’ ’when 


the rollis called and a ‘poram | 
manner. which . precludes the... |. 


182 


As presente ..2 2s ee. Sees —_ 
WATERS AND WATER RIGHTS ee 
STATE LAWS Pedant 

| Under. California Jaw. an 


57 
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WATERS AND WATER 
RIGHTS—Continued 


STATE LAWS—Continued — 
ship; until then the occupant 


of the public land has a right ~ 


to appropriate water for use on 


It is not settled under Cali- © 
fornia law whether an occupant 
of public land has a correlative © 


right to the use of percolating 
water underlying the land or 


only an appropriative right 
' prior to passage of title to the 


WITHDRAWALS | AND RESER- 


VATIONS 
GENERALLY — 


If a. school sottick reserved = 
for the Territory of Alaska. 
by the act of March 4, 1915 
(38 Stat. 1214), is later with- 
_ drawn or reserved for govern-~ 


mental or other’ purposes, 
under, the lieu selection pro- 


may ‘select ian in lieu of. ‘that: ‘ 
withdrawn ‘or reserved, ‘pro- oe 
vided that the withdrawal or | 


reservation was made under 


authority of the act of June — 
25, 1910 (36 Stat. 847), as 


amended (43 U, S.C. sec. 142), 


or other, statutory authority. 


It is immaterial whether the 


withdrawal - or: reservation igo 
permanent or temporary_---_. as 
WORDS AND PHRASES 


| Effective as of the. date of its , 
filing. The phrase “effective 


as of the date of its. filing’ in 


~ geetion 30 (b) of the Mineral . 
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Page] WORDS AND PHRASES—Con. 


Leasing Act, providing that a 
relinquishment of an oil and 


gas lease ‘‘shall be effective as 


of the date of its filing,’? means 


that a relinquishment is ‘effec-. 
tive to terminate the lease. 
from the first instant of the 


~~ Page 


day upon which it is filed, and ~ 


is not. effective. merely from: 
- the time it is filed or that day-- 


Federal instrumentality. 


“Federal instrumentality” as 


used in the act of June 14, 1926, — 


as amended (48 U. 8. C. sec. 


869), means.only-such a Fed- » 

eral instrumentality as is 
authorized by law to acquire | 
and hold title to public land, 
or to lease it, in its own name 
rather than in the name of the : 

United States. _-..++..-.---- cod 


Otherwise ene ve ra 


27 


“Otherwise appropriated” as _ a | 
used in the lieu selection ‘pro- 


vision. of the act of March: 4, 


1915..(38.Stat...1214), includes: 
governmental withdrawals Or 
reservations._._._.-._i--.=-- | 


Rights-of-way for all ‘pur- 


sec. 323), providing for “rights- 


of-way for all purposes’” over 
and across Indian lands applies 


to sites for ‘all features and 


- facilities, including dams, reser- 
z voirs, powerplants, and con- 


struction and operating camps, 


| appropriate to water control 
projects undertaken b y ae | 
_ United States. .- peeeeisis eee a 


27 


poses. The act of February 5, | 
1948. (62 Stat. 17; 25 U. 8. C.. 


